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MEMORANDA. 

In  December  1843,  JohnRomUly,  Esquire,  was  appointed 
Queen's  Counsel. 

In  Hilary  Vacation  1844,  the  Right  Honourable 
Lord  Abinger,  the  Lord  Chief  Baron,  died. 

Sir  Frederick  J.  Pollock^  Knight,  was,  in  Easter  Term 
1844,  appointed  Chief  Baron  of  the  Court  of  Ex- 
chequer. 

Sir  William  W.  FoUett,  Knight,  was,  in  Easier  Term 
1844,  appointed  her  Majesty's  Attorney-General. 

Frederic  Thesiger,  Esquire,  was,  in  Easter  Term  1844, 
appointed  her  Majesty's  Solicitor-General,  and  after- 
wards received  the  honour  of  Knighthood. 


ORDERS  IN  CHANCERY.  xiii 

1844. 

ORDER  OF  THE  MASTER  OF  THE  ROLLS, 
As  to  the  Admission  of  Solicitors,  (a) 

13th  January,  1844. 
Whereas  by  section  17.  of  the  Statute  6  &  Recital  of 

6  &7  Vict 

7 Victoria,  c. 73.  it  was  enacted,  "That  it  c.78. 
shall  be*  lawful  for  the  Master  of  the  Rolls, 
and  he  was  thereby  authorized  and  required, 
before  he  should  admit  any  person  to  be  a 
Solicitor,  to  examine  and  inquire,  by  such 
ways  and  means  as  he  should  think  proper, 
touching  the  fitness  and  capacity  of  such  per- 
son to  act  as  a  Solicitor,  and  for  that  purpose, 
from  time  to  time,  to  appoint  such  persons  as 
Examiners,  and  to  make  such  Orders  and 
Regulations  for  conducting  such  Examination 
as  he  should  think  proper ;  and  if  the  Master 
of  the  Rolls  should,  by  such  Examination  or 
by  the  Certificate  of  such  Examiners,  be  satis- 
fied that  such  person  was  duly  qualified  to  be 
admitted  to  act  as  a  Solicitor,  then,  and  not 
otherwise,  the  Master  of  the  Rolls  should, 
and  he  was  thereby  authorized,  to  administer 
or  cause  to  be  administered  to  such  person, 
the  oath  therein-after  directed  to  be  taken  by 
Solicitors,  in  addition  to  the  Oath  of  Alle- 
giance j  and,  after  such  oaths  taken,  to  cause 
him  to  be  admitted  a  Solicitor  in  the  Court  of 
Chancery,  and  his  name  to  be  inrolled  as  a  So- 
licitor in  such  Court : " 

And 

(a)  Meg.  Lib.  1843,  B.  fol.  218. 
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1844.  And  whereas,  in  order  to  carry  the  said  Statute 
^^v^/  into  effect  so  far  as  relates  to  the  admission 
of  Solicitors  in  the  High  Court  of  Chancery 
in  England,  it  is  expedient  that  provision  be 
made  for  securing  an  effectual  examination 
and  inquiry  touching  the  fitness  and  capacity 
of  persons  applying  to  act  as  Solicitors  in 
such  Court: 

Certificate >  of        IT  I8  ordered  by  the  Right  Honourable  the  Master 

fitness  and  - 

capacity  to  be  °'  the  Rolls,  that  no  person  who  shall  not  have  pre- 

PriodrUtoad-      viously  been  admitted   an   Attorney  of  the  Court  of 
mission.  Queen's  Bench,  Common  Pleas,  and  Exchequer  or  one 

of  them,  shall  hereafter  be  admitted  to  take  the  oath,  by 
the  said  Statute  appointed  to  be  taken  by  persons  ap- 
plying to  act  as  Solicitors  in  Her  Majesty's  High  Court 
of  Chancery  in  England,  except  upon  production  of  a 
Certificate  in  writing  to  the  purport  or  effect  herein- 
after mentioned. 


Examination 
of  solicitors. 


Examiners  to 
be  annually 
appointed. 


Certificate  of 
Examiners. 


And  it  is  further  ordered,  That  every  person  who 
has  not  previously  been  admitted  an  Attorney  as  afore- 
said shall,  before  he  be  admitted  to  take  the  oath  re- 
quired to  be  taken  by  persons  applying  to  be  admitted 
as  Solicitors  as  aforesaid,  undergo  an  examination 
touching  his  fitness  and  capacity  to  act  as  a  Solicitor  of 
the  said  Court  of  Chancery ;  and  that  twelve  Solicitors 
of  the  same  Court,  to  be  appointed  by  the  Master  of  the 
Rolls  in  each  year,  shall  be  Examiners,  for  the  purpose 
of  examining  and  inquiring  touching  the  fitness  and 
capacity  of  every  such  Applicant  for  admission  as  a 
Solicitor ;  and  that  any  five  of  the  said  Examiners  shall 
be  competent  to  conduct  the  Examination  of  such  Ap- 
plicant; and  that  if  the  said  Examiners,  or  the  major 
part  of  them,  shall  be  satisfied  of  the  fitness  and  capa- 
city of  the  Applicant  to  act  as  a,  Solicitor,  then  the  said 

Examiners, 
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Examiners,  or  the  major  part  of  the  said  Examiners,  1844. 
shall  give  him  a  Certificate,  under  their  hands,  testifying  ^^^^^ 
such  fitness  and  capacity ;  and  such  Certificate  shall  be 
in  force  until  the  end  of  the  Term  next  but  one  follow- 
ing the  date  thereof,  and  no  longer,  unless  the  time 
shall  be  specially  extended  by  order  of  the  Master  of 
the  Rolls. 


And  it  is  further  ordered,  That  the  Examiners  Regulations  as 
so  to  be  appointed,  shall  conduct  the  said  Examination  amination. 
under  the  regulations  to  be  first  submitted  to,  and  ap- 
proved by,  the  Master  of  the  Rolls. 

And  it  is  further  ordered,  That,  in  case  any  Appeal  from 
person  shall  be  dissatisfied  .with  the  refusal  of  the  said  to  the  j£aster 
Examiners  to  grant  such  Certificate,  he  shall  be  at  of  the  Rolls, 
liberty  to  apply  for  admission,  by  Petition  in  writing,  to 
the  Master  of  the  Rolls,  upon  which  no  fee  shall  be 
received,   and  which   Petition  shall  be  heard  by  the 
Master  of  the  Rolls  at  such  time  as  he  shall  appoint, 
and  the  Master  of  the  Rolls  shall,  upon  hearing  thereof, 
make  such  Order  as  to  him  shall  seem  meet.    . 


And  it  is  further  ordered,  That  such  Examin-  Eiamination 
ation  as  aforesaid  shall  be  held  in  the  Hall  or  Building  at  the^alTof 
of  the  Incorporated  Law  Society  of  the  United  King-  the  Law 
dom  in  Chancery  Lane,  on  such  day  or  days  as  the  said 
Examiners  shall  appoint;  and  that  any  person  not  pre-  Notice  to  be 
viously  admitted  an   Attorney  of  the  Courts  of  Law  JJjJjJ^  C*n" 
aforesaid,  or  one  of  them,  and  desirous  of  being  ad- 
mitted a  Solicitor  of  the  said  Court  of  Chancery,  shall, 
six  days  at  least  before  the  commencement  of  the  Term 
next  preceding  the  Term  in  or  as  of  which  he  shall 
propose  to  be  admitted  a  Solicitor,  as  aforesaid,  cause 
to  be  delivered  at  the  Secretary's  Office  in  the  Rolls 
Yard,  and  at  the  Hall  of  the  said  Incorporated  Law 

Society, 
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1844.        Society,  a  Notice  in  writing  signed  by  himself,  contain- 

s^mV^/     ing  a  statement  of  his  then  place  of  abode,  and  the 

name  or  names  and  place  or  places  of  abode  of  the 

person   or  persons  with  whom  he  has  served  as  an 

Articled  Clerk  during  the  continuance  of  his  Articles 

of  Clerkship,  and   containing,   in  addition  thereto,  a 

statement  of  his  place  or  places  of  abode  and  service 

List  of  notices  for  the  last  preceding  twelve  months ;  and  the  Under- 

to  be  made 

out  and  af-       Secretary  of  the  Master  of  the  Rolls  shall  reduce  all 

fix??-  atihe  such  Notices  into  an  Alphabetical  List  under  convenient 
public  offices.  r 

heads,  and  shall,  on  or  before  the  first  day  of  the  said 
preceding  Term,  affix  such  List  on  some  conspicuous 
place,  within  and  on  the  outside  of  the  Secretary's 
Office  in  the  Rolls  Yard,  the  Public  Office,  the  Regis- 
trar's Office,  and  the  Office  of  the  Clerks  of  Records 
and  Writs ;  and  the  said  Under-Secretary  shall  also,  at 
the  time  aforesaid,  furnish  the  Secretary  of  the  Incor- 
porated Law  Society  of  the  United  Kingdom  with  a 
Copy  or  Copies  of  the  said  List. 

6  &  7  Vict.  And  whereas,  by  sect  25.  of  the  said  Statute,  it  was 

enacted,  that  if  any  Solicitor  shall  neglect  to  procure  an 
annual  stamped  certificate  authorising  him  to  practise 
as  such,  within  the  time  by  law  appointed  for  that  pur- 
pose, then  and  in  such  case  the  Registrar  of  Attorneys 
and  Solicitors  shall  not,  afterwards,  grant  a  certificate  to 
such  Solicitor,  without  the  order  of  the  Master  of  the 
Rolls  to  issue  such  certificate. 

Formalities  to  ^n(j  whereas  it  is  expedient,  that  upon  the  applica- 
tion a  special  tion  of  a  Solicitor  so  having  neglected  to  procure  an 
ReP£S8f°r  annual  stamPed  certificate,  the  Master  of  the  Rolls 
certificate,  should  have  means  of  inquiring  as  to  the  circumstances 
citor  ha*Sne-~     ander  which  he  discontinued  to  practise,  and  as  to  his 

glected  to         conduct  and  employment  during  the  time  of  such  dis- 

procure  his 

certificate         continuance. 

within  the  Jt 

limited  time. 
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It  is  therefore  further  ordered,  that  the  petition  for        1844. 

such  order  and  the  affidavit  in  support  thereof  shall       ^y*^^ 

contain,  in  addition  to  the  particulars  now  required,  a  Master  of  the 

statement  of  the  place  or  places  of  abode  and  of  the  Roland 

affidavit  m 
occupation  of  the  party  applying  during  the  last  pre-  support, 

ceding  year,  and  shall  be  left  six  days  at  least  previous 

to  the  first  day  of  term ;  and  that  the  party  applying 

shall,  at  the  same  time,  enter  or  cause  to  be  entered,  in  a 

book  to  be  kept  for  that  purpose  by  the  under  Secretary 

of  the  Master  of  the  Rolls,  his  name  and  place  or  places 

of  abode  for  the  last  preceding  twelve  months. 

And  it  is  ordered,  that  the  order  for  the  granting  Order  thereon 
the  certificate  to  any  person  so  applying,  shall  not  be  drawn  for  a 
drawn  up  till  the  day  after  the  term  previous  to  which  'P*?*^1 
such  petition  and  affidavit  shall  have  been  left  with  the 
Secretary  of  the  Master  of  the  Rolls,  unless  the  Master 
of  the  Rolls  shall  otherwise  order. 


REGULATIONS 


Approved  by  the  Bight  Honourable  the  Master  of  the 
Rolls  on  the  1 5th  Day  of  January  1844,  for  the  Ex- 
amination of  Persons  applying  to  he  admitted  as  So- 
licitors of  the  High  Court  of  Chancery,  pursuant 
to  the  Order  of  the  Master  of  the  Rolls,  made  on 
the  ISth  Day  of  January  1844. 

Whereas  by  an  Order  of  the  Right  Honour-  Regulations 
able  the  Master  of  the  Rolls,  made  on  the  aminatioVof 
13th  day  of  January,  1844,  it  was  ordered,  candidat*s- 
that  no  person  who  should  not  have  been  pre- 
viously admitted  an  Attorney  of  the  Court  of  Recital  of 
Queen's  Bench,  Common  Pleas,  and  Exche-  jj^y  1344. 
quer,  or  one  of  them,  should  thereafter  be 
Vol.  V.  a  admitted 
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18*^  admitted  to  take  the  Oath  by  the  Statute  of 

the  6th  &  7th  Victoria,  cap.  73.,  appointed  to 
be  taken  by  persons  applying  to  act  as  Solici- 
tors in  Her  Majesty's  High  Court  of  Chancery 
in  England,  except  upon  production  of  a  Certi- 
ficate in  writing  to  the  purport  or  effect  therein- 
after mentioned  ;  and  it  was  further  ordered, 
that  every  person  who  had  not  previously  been 
admitted  an  Attorney  as  aforesaid,  should,  be- 
fore he  be  admitted  to  take  the  Oath  required 
to  be  taken  by  persons  applying  to  be  admitted 
as  Solicitors  as  aforesaid,  undergo  an  Examin- 
ation touching  his  fitness  and  capacity  to  act  as 
a  Solicitor  of  the  said  Court  of  Chancery ;  and 
that  twelve  Solicitors  of  the  same  Court,  to 
be  appointed  by  the  Master  of  the  Rolls  in 
each  year,  should  be  Examiners,  for  the  pur- 
pose of  examining  and  inquiring  touching  the 
fitness  and  capacity  of  every  such  Applicant 
for  admission  as  a  Solicitor ;  and  that  any  five 
of  the  said  Examiners  should  be  competent  to 
conduct  the  Examination  of  such  Applicant ; 
and  that  if  the  said  Examiners,  or  the  major 
part  of  the  said  Examiners,  should  be  satisfied 
of  the  fitness  and  capacity  of  the  Applicant  to 
act  as  a  Solicitor,  then  the  said  Examiners,  or 
the  major  part  of  them,  should  give  him  a 
Certificate  under  their  hands  testifying  such 
his  fitness  and  capacity,  and  such  Certificate 
should  be  in  force  until  the  end  of  the  Term 
next  but  one  following  the  date  thereof,  and 
no  longer,  unless  the  time  should  be  specially 
extended  by  Order  of  the  Master  of  the 
Rolls;  and  it  was  further  ordered  that  the  Exa- 
miners so  to  be  appointed  should  conduct  the 

said 
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said  Examination   under  Regulations  to  be       1844. 
first  submitted  to  and  approved  by  the  Master    ^PV^" 
of  the  Rolls : 
Now,  in  pursuance  of  the  said  Order,  the  fol- 
lowing Regulations  touching  the  Examination 
thereby  required  have  been  submitted  to  and 
approved  by  the  Right  Honourable  the  Mas- 
ter of  the  Rolls :  — 

I. 
That  every  person  applying  to  be  admitted  a  Soli-  Articles  of 
citor  of  the  High  Court  of  Chancery,  pursuant  to  the  b/iJL lp  t0 
said  Orders,  shall,  within  the  first  seven  days  of  the 
Term  in  or  as  of  which  he  is  desirous  of  being  ad- 
mitted, leave  or  cause  to  be  left  with  the  Secretary  of 
the  Incorporated  Law  Society,  at  the  Hall  of  the  said 
Society  in  Chancery  Lane,  for  the  inspection  and  consi- 
deration of  the  Examiners,  his  Articles  of  Clerkship, 
duly  stamped,  and  also  any  Assignment  which  may  have  with  answers 
been  made  thereof,  together  with  answers  in  writing  to  tions^ScT^ 
the  several  questions  hereunto  annexed,  signed  by  the  'tated. 
Applicant 

II. 
That  in  case   the  Applicant  shall  show  sufficient  First  regula- 
cause  to  the  satisfaction  of  the  Examiners  or  the  major  dispensed" 
part  of  them,  why  the  first  Regulation  cannot  be  fully  witil- 
complied  with,  it  shall  be  in  the  power  of  the  said  Exa- 
miners, or  the  major  part  of  them,  to  dispense  with  any 
part  of  the  first  Regulation  that  they  may  think  fit  and 
reasonable. 

III. 

That  every  person  applying  for  admission  shall  also,  Candidate  to 

if  required,  sign,  and  leave  or  cause  to  be  left,  with  the  S^sToucntig 

Secretary  of  the  said  Society  for  the  inspection  and  con-  his  service  and 

a  2                            sideration  *    c  * 
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1844. 


and  procure 
answers  from 
the  party  he 
has  served. 


Candidate  to 
be  examined. 


If  majority  of 
examiners 
satisfied,  a 
certificate  to 
be  given. 


sideration  of  the  Examiners,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shall  be  proposed 
by  the  said  Examiners,  touching  his  said  service  and 
conduct  And  moreover,  that  every  person  applying 
for  Admission  shall,  if  required,  procure  the  Attorney 
or  Attorneys,  Solicitor  or  Solicitors,  with  whom  he  shall 
have  served  his  Clerkship  as  aforesaid,  to  answer,  either 
personally  or  in  writing,  to  the  questions  hereunto  an- 
nexed, and  also  to  any  other  questions  touching  the 
service  or  conduct  of  the  Applicant,  unless  it  shall  ap- 
pear to  the  satisfaction  of  the  said  Examiners,  or  the 
major  part  of  them,  that  he  is  unable  to  procure  the  said 
Attorney  or  Attorneys,  Solicitor  or  Solicitors,  to  attend, 
or  answer  any  such  questions  as  aforesaid. 

IV. 
That  every  person  so  applying  shall  also  attend  the 
said  Examiners  at  the  Hall  or  Building  of  the  Incor- 
porated Law  Society  of  the  United  Kingdom  in  Chan- 
cery Lane,  at  such  time  or  times  as  shall  be  duly  ap- 
pointed for  that  purpose,  and  shall  answer  such  ques- 
tions as  the  said  Examiners  shall  then  and  there  put  to 
him  by  written  or  printed  papers,  touching  as  well  the 
matters  herein-before  mentioned,  as  also  touching  his 
fitness  and  capacity  to  act  as  a  Solicitor. 

V. 
That  upon  compliance  with  the  aforesaid  Regula- 
tions, and  if  the  Examiners  present  at  and  conducting 
the  said  Examination,  or  the  major  part  of  the  said 
Examiners,  shall  be  satisfied  as  to  the  fitness  and  capa- 
city of  the  person  so  applying  to  act  as  a  Solicitor,  the 
said  Examiners,  or  the  major  part  of  them,  shall  sign  a 
Certificate  in  the  following  form  :  — 

"  We  do  hereby  certify  that  A.  B.  hath  been  exa- 
mined by  us,  the  undersigned  Examiners,  as  required 

by 
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by  the  Order  and  Regulations  made  and  approved  of  1844. 
by  the  Right  Honourable  the  Master  of  the  Rolls  on  the 
13th  day  of  January,  1844.  And  we,  the  undersigned 
Examiners,  do  testify  that  the  said  A.  B.  is  fit  and 
capable  to  act  as  a  Solicitor  of  the  High  Court  of 
Chancery/' 

LANGDALE,  M.  R. 


QUESTIONS  AS  TO  DUE  SERVICE 
To  be  answered  by  the  Clerk. 


I.  What  was  your  age  on  the  day  of  the  date  of  your  Questions  as 

to  service  to 
be  answered 
by  the  clerk. 


Articles?  Hmhk*!2 

be  answered 


II.  Have  you  served  the  whole  term  of  your  Articles 
at  the  Office  where  the  Attorney  or  Attorneys,  Solicitor 
or  Solicitors,  to  whom  you  were  articled  or  assigned 
carried  on  his  or  their  business  ?  and  if  not,  state  the 
reason. 

III.  Have  you,  at  any  time  during  the  term  of  your 
Articles,  been  absent  without  the  permission  of  the  At- 
torney or  Attorneys,  Solicitor  or  Solicitors,  to  whom 
you  were  articled  or  assigned?  and  if  so,  state  the 
length  and  occasions  of  such  absence. 

IV.  Have  you,  during  the  period  of  your  Articles, 
been  engaged  or  concerned  in  any  profession,  business, 
or  employment,  other  than  your  professional  employ- 
ment as  Clerk  to  the  Attorney  or  Attorneys,  Solicitor 
or  Solicitors,  to  whom  you  were  articled  or  assigned  ? 

V.  Have  you,  since  the  expiration  of  your  Articles, 
been  engaged  or  concerned,  and  for  how  long  time,  in 
aqy  and  what  profession,  trade,  business,  or  employment, 
other  than  the  profession  of  an  Attorney  or  Solicitor. 

a  3  QUESTIONS 
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QUESTIONS  AS  TO  DUE  SERVICE 

To  be  answered  by  the  Attorney  or  Solicitor,  Agent,  Bar- 
rister, or  Special  Pleader  with  whom  you  may  have 
served  any  part  of  your  time  under  your  Articles. 

Questions  as         I.  Has  A.  B.  served  the  whole  term  of  his  Andes  at 

to  be  answered  &e  Office  where  you  carry  on  your  business?  and  if 

by  the  party  not^  8tate  the  reason. 

with  whom 

the  candidate 

has  Mired  his        jj^  jj^  ^  ^  A  B  ftt  any  tjme  ^fog  t|,c  term 

of  his  Articles  been  absent  without  your  permission  ? 
and  if  so,  state  the  length  and  occasions  of  such  absence. 

III.  Has  the  said  A.  B.  during  the  period  of  his  Ar- 
ticles been  engaged  or  concerned  in  any  profession, 
business,  or  employment,  other  than  his  professional  em- 
ployment as  your  Articled  Clerk  ? 

IV.  Has  the  said  A.  B.  during  the  whole  term  of  his 
Clerkship,  with  the  exceptions  above  mentioned,  been 
faithfully  and  diligently  employed  in  your  professional 
business  of  an  Attorney  or  Solicitor? 

V.  Has  the  said  A.  B.  since  the  expiration  of  bis 
Articles  been  engaged  or  concerned,  and  for  how  long 
time,  in  any  and  what  profession,  trade,  business,  or 
employment,  other  than  the  profession  of  an  Attorney  or 
Solicitor  ? 
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ORDER  OF  THE  MASTER  OF  THE  ROLLS, 

Appointing  Examiners. 

1 5th  January  1844. 
Whereas,  by  an  Order  made  by  the  Right  Recital  of  the 
Honourable  the  Master  of  the  Rolls  on  the  1 3th  15th  January 
day  of  January  1844,  it  was  (amongst  other  1844, 
things)  ordered,  that  every  person  who  had 
not  previously  been  admitted  an  Attorney  of 
the  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  or  one  of  them,  should,  be- 
fore he  be  admitted  to  take  the  Oath  required 
by  the  Stat.  6  &  7  Vict.  c.  73-  to  be  taken  by 
persons  applying  to  act  as  Solicitors  of  the 
High  Court  of  Chancery,  undergo  an  Exa- 
mination touching  his  fitness  and  capacity  to 
act  as  a  Solicitor  of  the  said  Court  of  Chan- 
cery ;  and  that  twelve  Solicitors  of  the  same 
Court,  to  be  appointed  by  the  Master  of  the 
Rolls  in  each  year,  be  Examiners  for  the  pur- 
pose of  examining  and  inquiring  touching  the 
fitness  and  capacity  of  every  such  Applicant 
for  admission  as  a  Solicitor,  and  that  any  five 
of  the  said  Examiners  should  be  competent  to 
conduct  the  Examination  of  such  Applicant : 

Now,  in  furtherance  of  the  said  Order,  the  Right  Appointment 
Honourable  the  Master  of  the  Rolls  is  hereby  pleased  °* exarainm- 
to  order  and  appoint,  that  Michael  Clayton,  Robert  Bid- 
ddl  Bayley,  Thomas  Clarke,  George  Frere,  Edward  Law- 
Jbrd,    William  Lowe,  Robert  Wheatiey  Lumley,   Thomas 

a  4  Metcalfe, 
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1844.        Metcalfe >  Edward  Rowland  Pickering,  John  Irtnei  Pocock, 
*~mV^'     John  Teesdale,  and  Richard  White,  Solicitors,  be  Exa- 
miners until  the  Slst  day  of  December  1844,  to  examine 
every  person,  (not  having  been  previously  admitted  an 
Attorney  of  the  Courts  of  Queen's  Bench,   Common 
Pleas,  and  Exchequer,  or  one  of  them,)  who  shall  apply 
to  be  admitted  a  Solicitor  of  the  said  Court  of  Chan- 
cery,  touching  his  fitness  and  capacity  to  act  as  a 
Examination     Solicitor  of  the  said  Court:   And  the  Master  of  the 
ctoctedkTthe    ^°^s  d<*b  direct,  that  the  said  Examiners  shall  conduct 
manner  point-  the  Examination  of  every  such  Applicant  as  aforesaid, 
previous  *n  ^e  manner  and  to  the  extent  pointed  out  by  the  said 

order.  Order  of  the  13th  day  of  January  1844,  and  the  Regu- 

lations to  be  approved  by  His  Lordship  in  reference 
thereto,  and  in  no  other  manner  and  to  no  further 
extent 

LANGDALE,  M.  R. 


ORDERS  IN  CHANCERY. 


ORDER  OF  COURT,  (a) 

82d  March,  1844. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour* 
able  Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  intituled  "  An  act  for 
abolishing  certain  offices  of  the  High  Court 
of  Chancery  in  England,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct  in  manner 
following  (that  is  to  say): 


I. 

That  the  Clerks  of  Records  and  Writs  and  their  Fee  to  the 

clerks,  shall,  in  lieu  and  instead  of  the  fee  of  lOrf.  per  ^arSkt^^ 

folio  for  all  office  copies  of  documents  (other  than  office  Writs  for 

copies  of  documents  left  for  inspection,  as  exhibits)  men-  reducedTom 

tkmed  in  the  second  schedule  to  the  Order  of  Court  of  "#■  to  sd.  a 

folio. 
the  26th  day  of  October  1842,  (b)  receive  and  take  for  all 

such 

(a)  Reg.  Lib.  1843,  B.  fol.  334.  (b)  Ordinet  Can.  823. 
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sucb  office  copies,  bespoke  after  the  23d  day  of  March 
instant,  a  fee  of  ScL  per  folio,  and  no  more. 

II. 
That  this  order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 
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ORDER  OF  COURT,  (a) 

15th  April,  1844. 
The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Crteat 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lan?- 
dale,  Master  of  the  Rolls,  the  Right  Honour 
able  Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  intituled  "  An  act  for 
abolishing  certain  Offices  of  the  High  Court 
of  Chancery  in  England,9'  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct  in  manner 
following  (that  is  to  say) : 

I. 
.    That  the  Examiners  of  the  High  Court  of  Chancery  Fee  to  E- 


shall,  in  lieu  and  instead  of  the  fee  of  14rf.  per  folio,  re-  ^c^pi, 
ceivable  by  them  for  all  office  copies  of  interrogatories,  reduced  frui 
depositions,  or  other  documents,  receive  and  take  for  per  folio, 
all  such  office  copies,  bespoke  after  the  16th  day  of 
April  instant,  a  fee  of  8rf.,  and  no  more. 

II.  That 

(«)  Reg.  IAB.  1843,  B.  fol.  667. 
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1844.  II. 

That  this  order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

Lyndhuhst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  EL 
*    J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 


ORDER  IN  LUNACY. 


ORDER  IN  LUNACY. 

15th  April,  1844. 

Whereas  it  is  important  to  enforce  the  passing 
of  the  Accounts  of  the  Committees  and  Re- 
ceivers of  Lunatics'  Estates, '  and  the  pay- 
ment of  the  balances  due  thereon ;  and  whereas 
the  Estates  of  Lunatics  may  be  placed  in 
jeopardy,  by  reason  of  the  sureties  for  the 
Committees  and  Receivers  dying,  or  being 
declared  bankrupt  or  insolvent ; 

It  is  ordered,  That  the  Commissioners  in  Lunacy  Committees 
shall  jointly  or  severally,  from  time  to  time,  fix  the  times  ™  bri^fo6" 
within  which  all  Committees  and  Receivers  in  the  matters  and  pass  ac- 
in  their  offices,  shall,  annually  or  at  such  longer  or  shorter  f  °" ^  '^  ;n. 
periods  as  may  to  such  Commissioners  or  Commissioner  vest  balances 
seem  proper,  procure  their  accounts  to  be  delivered  into  sioners  shall 
the  Commissioners'  Office;  and  that  all  Committees  direct- 
and  Receivers  shall,  after  their  accounts  shall  have  been 
delivered  into  the  Commissioners'  Office  as  aforesaid, 
procure  them  to  be  proceeded  on,  examined,  and  settled, 
at  or  within  such  times  as  the   Commissioners   may 
jointly  or  severally,  from  time  to  time,  direct ;  and  that 
the  Commissioners  shall,  jointly  or  severally,  also  fix 
the  times  within  which  such  Committees  and  Receivers 
shall  pay  the  balances  which  shall  appear  due  on  pass- 
ing such  accounts,  or  such  parts  thereof  as  the  Com- 
missioners, jointly  or  severally,  shall  certify  to  be  proper 
to  be  paid  by  such  Committees  and  Receivers ;  and  also, 
when  it  shall  to  such  Commissioners  or  Commissioner 
seem  proper,  the  times  within  which  such  Committees 
and  Receivers  shall  cause  to  be  laid  out  such  balances, 

and 
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and  any  sum  of  dividends  or  cash  at  the  Bank,  to  which 
the  lunatics  respectively  may  be  then  entitled. 


In  default, 
their  salaries 
to  be  dis- 
allowed, and 
interest  to  be 
charged -on 
their  balances. 


And  it  is  hereby  further  ordered,  with  respect 
to  such  Committees  and  Receivers  as  shall  make  default 
in  any  of  the  matters  aforesaid,  that  the  Commissioners 
shall  jointly  or  severally,  from  time  to  time,  if  good 
cause  be  not  shewn  to  such  Commissioners  or  Commis- 
sioner to  the  contrary,  not  only  disallow  the  salaries  (if 
any)  claimed  by  such  Committees  or  Receivers,  or  their 
representatives,  but  also  charge  them  with  interest  after 
the  rate  of  51.  per  cent  per  annum  upon  any  balances, 
dividends,  or  cash,  during  the  time  the  same  respectively 
shall  appear  to  have  improperly  remained  in  hand,  or 
uninvested,  as  the  case  may  be. 


On  passing 
accounts,  evi- 
dence to  be 
produced  that 
the  sureties 
are  living,  and 
not  bankrupt 
or  insolvent. 


If  such  be  not 
the  case,  new 
security  to  be 
entered  into 
within  a 
limited  time, 
and  in  default 
a  new  Com- 
mittee or 
Receiver  to 
be  appointed. 


And  it  is  hereby  further  ordered,  That  every 
Committee  and  Receiver  in  any  matter  in  lunacy,  shall, 
on  each  occasion  of  passing  his  accounts,  or  at  such 
other  times  as  the  Commissioners  may  jointly  or  seve- 
rally appoint  in  that  behalf,  satisfy  the  Commissioners 
or  Commissioner,  by  affidavit  or  otherwise,  that  the 
sureties  of  such  Committee  or  Receiver  are  living,  and 
have  not  been  declared  bankrupt  or  insolvent;  and  if  it 
shall  appear  to  the  Commissioners  or  Commissioner, 
that  any  surety  of  such  Committee  or  Receiver  is  not 
living,  or  has  been  declared  bankrupt  or  insolvent,  then 
that  such  Commissioners  shall,  jointly  or  severally, 
fix  the  time,  within  which  such  Committee  or  Receiver 
shall  enter  into  fresh  security  as  Committee  or  Receiyer 
of  the  estate  of  such  lunatic ;  and  that  in  default  of  his 
doing  so,  the  Commissioners  shall  jointly  or  severally 
(without  special  order),  inquire  and  report  who  is  or 
are  the  most  fit  and  proper  person  or  persons  to  be  ap- 
pointed Committee  or  Committees,  or  Receiver,  of  the 

estate 
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estate  of  such  lunatic,  in  the  place  of  such  Committee 
or  Receiver  so  making  default. 

And  it  is  hereby  further  ordered,  That  in  case  Commit- 
any  Committee  or  Receiver  shall,  at  any  time,  make  de-  certify  de- 
fault in  any  of  the  matters  aforesaid,  the  Commissioners  fault. 
or  Commissioner,  when  it  shall  to  them  or  him  seem 
proper,  shall  certify  the  same  accordingly. 

And  it  is  hereby  ordered,  That  this  Order  be  en- 
tered with  the  Secretary  of  Lunatics,  and  that  a  copy 
of  it  be  fixed  up  in  the  office  of  the  Secretary  of  Lunatics 
and  Commissioners  in  Lunacy. 
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Feb.  23. 

PT1HE  question  in  this  case  was,  whether  a  sum  of  A  testatrix 

-*-    2250/.  Ss.  9a\  belonged  to  the  legal  personal  repre-  %£^*n™{ 

sentatives  or  to  the  devisees  of  the  testatrix  Ann  Chap-  afterwards 
«„„  sold  it.    The 

man*  purchase  was 

not  completed 

She  made  her  will,  dated  the  17th  of  December  1834,  death.  Held, 

and  thereby  devised  certain  freehold  estates  to  trustees,  ^at  the  Pur" 
„  ,       .  chase-money 

for  a  term  of  500  years,  on  certain  trusts ;  and  subject  belonged  to 

to  the  term,  and  to  the  trusts  thereof,  to  the  use  of  the  the  Pf"?naI 

represent- 

petitioners  Charlotte  Chapman,  Catherine  Chapman,  and  atires,  and  not 
Jane  Chapman,  for  their  respective  lives,  as  tenants  in  ofthAesutrix 
common,  and  after  the  death  of  any  one,  to  the  sur-  notwithstand- 
viving  two  for  their  respective  lives,  as  tenants  in  com-*  on  the  estate 

mon,  for  the  pur. 
chase-money, 
and  notwithstanding  the  1  Viet.  c.  26.  t.  93.  which  directs  "  That  no  conveyance  or 


estate  or  interest  in  such  real  or  personal  estate  as  the  testator  shall  have  power  to 
dispose  of  by  will  at  the  time  of  his  death." 

Vol.  V.  B 


1842. 


Farrar 

t». 
The  Earl  of 

WlNTERTON. 
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mon,  and  after  the  death  of  two,  to  the  surviving  one 
for  life ;  with  remainder  to  Adolphus  Cottin,  in  fee ;  and 
she  appointed  the  petitioners  executrixes  of  her  will. 

She  made  a  codicil  of  the  same  date,  and,  by  another 
codicil,  dated  the  24th  of  June  1838,  reciting  that 
Adolphus  Cottin  was  dead,  she  devised  the  same  freehold 
estates  (subject  to  the  trusts  to  take  effect  antecedent  to 
the  use  in  favour  of  Adolphus  Cottin  in  fee),  to  the  use 
of  the  Earl  of  Winierton  for  life,  with  remainder  to  the 
use  of  his  children. 


On  the  8th  of  January  1839,  the  testatrix  entered  into 
a  contract  with  Luke  Farrar  and  others ;  and  thereby, 
in  consideration  of  the  sums  of  2250/.  and  3/.  18s.  to  be 
paid  as  therein  mentioned,  she  agreed  to  sell  to  them 
the  freehold  ground  therein  described,  (being  part  of  the 
freeholds  devised  by  the  will  and  codicil);  and  it  was 
agreed,  that  on  receiving  payment  of  the  purchase- 
money,  the  testatrix  would,  on  or  before  the  26th  day 
of  June  1839,  execute  a  conveyance  of  the  land  to  the 
purchasers  and  their  heirs. 

The  purchase  was  made  by  or  for  the  trustees  of  a 
Wesleyan  chapel,  and  the  purchase-money  was  to  be 
paid  out  of  certain  funds  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Exchequer;  and 
by  an  order  of  that  Court,  dated  the  22d  of  April  18S9, 
it  was  referred  to  the  Master,  to  inquire  whether  the 
contract  was  a  fit  and  proper  contract  to  be  carried  into 
execution. 


The  Master,  by  his  report  dated  the  29th  of  June 
1839,  certified,  that  the  contract  was  a  fit  and  proper 
contract  to  be  carried  into  execution,  and  that  it  would 
be  proper  to  invest  part  of  the  funds  in  Court  in  the 

purchase ; 
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purchase;  and  be  found  that  a  good  title  could  be  made        1842. 

to  the  estate. '  K^Ty0^0' 

Farrar 

17. 

The  report  was  confirmed  on  the  5th  of  July  18S9,  ^*T^0°f 
and  it  was  then  ordered  that  the  Master  should  settle  a 
proper  conveyance;  but  some  of  the  trustees  having 
died,  new  trustees  were  appointed,  and  before  the  draft 
conveyance  had  been  settled  or  approved,  Ann  Chapman, 
the  testatrix,  died,  without  having  revoked  her  will  and 
codicils. 

At  the  date  of  the  will  and  codicils  and  of  the  con- 
tract, and  at  the  time  of  the  testatrix's  death,  the  legal 
estate  in  the  freeholds  comprised  in  the  contract  was 
vested  in  Elizabeth  Wrgg,  who,  after  the  death  of  the 
testatrix,  conveyed  it  to  the  trustees  of  the  will. 

A  bill  was  afterwards  filed  by  the  trustees  of  the 
chapel,  against  the  trustees  and  devisees  under  the  will 
and  codicils,  praying  for  a  specific  performance  of  the 
contract ;  and  by  a  decree  of  the  Court  of  Exchequer, 
dated  the -27th  of  March  1841,  it  was  declared  that  the 
contract  ought  to  be  performed,  and  a  conveyance  was 
ordered  to  be  executed  to  the  purchasers ;  but  a  ques- 
tion having  arisen- as  to  whom  the  purchase-money  be- 
longed, it  was  ordered  that  the  purchase-money  should 
be  carried  over  to  an  account,  to  be  entitled,  "  The 
account  of  the  personal  representatives  or  devisees  of 
Ann  Chapman,  deceased." 

Certain  costs  were  to  be  paid  out  of  the  funds  stand* 
ing  to  that  account,  and  the  Defendants  or  any  other 
persons  were  to  be  at  liberty  %o  apply  touching  the  re- 
sidue of  the  fund,  after  paying  such  costs,  as  they  should 
be  advised. 

B  2  The 
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1842.  The  petitioners  who   were,  as   already  stated,   the 

p^g"*^      \egpl  personal  representatives  of  the  testatrix,  now  ap- 
v.       ^    plied  to  have  the  residue  of  the  fund  transferred  to 
them. 


The  Earl  of 

WlNTBRTON. 


The  argument  turned  principally  on  the  effect  of  the 
recent  Statute  of  Wills,  (1  Vict.  c.  26.),  which  was 
applicable  to  the  present  case.  By  the  nineteenth  seo- 
tion,  it  is  enacted,  "  that  no  will  shall  be  revoked  by 
any  presumption  of  an  intention,  on  the  ground  of  an 
alteration  in  circumstances." 

By  the  twenty-third  section  it  is  enacted,  "  that  no 
conveyance  or  other  act,  made  or  done  subsequently  to 
the  execution  of  a  will  of  or  relating  to  any  real  or  per- 
sonal estate  therein  comprised,  except  an  act  by  which 
such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of.  the  will  with  respect  to  such  estate  or 
interest  in  such  real  or  personal  estate  as  the  testator 
shall  have  power  to  dispose  of,  by  will,  at  the  time  of 
his  death ;"  and  by  the  next  section,  the  will  is  to  speak 
as  from  the  death  of  the  testator. 

Mr.  Tinney  and  Mr.  G.  Law,  in  support  of  the 
petition.  The  fund  belongs  to  the  personal  repre- 
sentatives, and  not  to  the  devisees.  By  the  contract  for 
sale,  the  vendor  parted  with  her  estate,  and  must,  con- 
structively, be  considered  a  trustee  of  the  estate  for  the 
purchaser,  and  the  latter  as  a  trustee  of  the  purchase- 
money  for  her;  Wall  v.  Bright,  (a)  The  testatrix  be- 
came entitled  to  the  purchase-money,  but  had  no  bene- 
'  ficial  interest  in  the  estate  at  her  death.  The  statute 
does  not  apply,  for,  by  the*  sale,  the  devise  was  adeemed, 
and  became  inoperative.  The  object  of  the  twenty- 
third 

(<i)  1  Joe.  *  W.  500. 
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third  section  was  this:  before  this  act,  a  devise  was        1842. 

frequently  defeated  by  the  testator's  taking  a  new  limi-       pARRAR 

tation  of  the  property  to  himself,  and  thus  the  changing  t>. 

the  nature  or  quality  of  the  estate  was  held  to  operate    Winthrtom. 

as  a  revocation ;  the  twenty-third  section  was  intended 

to  prevent  this  effect,  and  not  to  abridge  the  power  of  a 

testator  of  dealing  as  he  pleased  with  his  property.     If 

the  words  be  taken  literally,  the  property  would  pass  to 

the  devisee  in  a  case  in  which  the  testator,  after  selling 

and  conveying  to  the  purchaser,  took  a  mortgage  on 

the  property  or  acquired  a  new  interest  therein. 

The  most  absurd  consequences  would  follow  if  it  be 
held  that  the  devisee  is  entitled;  the  equitable  estate 
has  passed  to  the  purchaser,  and  would  descend  to  his 
heir :  it  would  be  strange  to  hold  that  it  passed  also  to 
the  devisee  of  the  vendor.  If  the  devisees  take  any 
thing,  they  must  hold  in  the  same  way  as  the  testatrix ; 
viz.,  as  trustees  only  for  the  purchaser.  The  words  of 
the  statute  will  be  satisfied  by  holding  that  the  legal 
estate  passed  to  the  devisees  in  trust  for  the.  purchaser. 
They  also  referred  to  Knollys  v.  Shepherd  {a)  as  deciding 
that  the  devisee  of  an  estate  contracted  to  be  sold,  was 
not  entitled  to  the  purchase-money  beneficially. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  devisees. 
Before  this  statute,  a  contract  to  sell  revoked  the  devise 
in  equity,  but  not  at  law.  The  legislature  has  now  in- 
terfered and  expressly  declared  the  contrary,  and  de- 
clares that  nothing  but  a  revocation  under  the  act  shall 
prevent  the  operation  of  the  will  on  a  devised  estate, 
or,  such  estate  and  interest,  in  such  real  estate  as  the  tes- 
tator may,  at  his  death,  have  power  to  dispose  of  by  will. 

The 

(a)  Cited  1  Jac.  <j-   W.  499.;      1  Sug.  V.  <j-  P.  291.  note*,  (loth 
affirmed  in  the  House  of  Lords,      ed.) 

B  3 


1842. 


Farrar 

v. 

The  Earl  of 

WlNTBETON- 
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The  consequence  is,  that  both  the  legal  and  equitable 
interest  passed  in  the  same  way  as  if  the  testatrix  had 
expressly  devised  them.  The  lien  on  the  estate  for  the 
unpaid  purchase-money,  which  was  a  beneficial  interest 
in  the  estate  which  the  testatrix  had  the  power  of  de- 
vising at  the  time  of  her  death,  therefore  passed  to  the 
devisees,  who  can  only  be  compelled  to  part  with  the 
legal  estate,  upon  payment  to  them  of  the  unpaid  pur- 
chase-money. There  can  be  no  ademption  while  there  is 
an  interest  on  which  the  will  can  operate;  KnoUys  v. 
Shepherd  depended  on  the  particular  terms  of  the  devise. 

Mr.  J.  H.  Law,  for  another  party. 

Mr.  Tinney,  in  reply,  referred  to  Arnold  v.  Arnold  (a)9 
and  an  unreported  case  of  Curre  v.  Bowyer.  (b) 


Feb.  25.  The  Master  of  the  Rolls  (after  stating  the  circum- 

stances of  the  case)  said  : 

The  petitioners,  who  are  the  legal  personal  repre- 
sentatives 
(a)  1  B.  C.  C.  401. 


A.  contracted 
to  sell  an 
estate;  the 
contract  was 
valid  at  his 
death,  but  the 
purchaser  lost 
bis  right  to  a 
specific  per- 
formance, by 
subsequent 
laches.    Held, 
that  the  estate 
belonged  to 
the  next  of 
kin,  and  not 
to  the  heir  at 
law. 


(b)  CURRE  v.  BOWYER.* 

This  case  was  thus  stated  by  Mr.  Tinney,  who  had  been 
counsel  in  the  cause  :  —  A  party  entered  into  a  contract  for 
the  sale  of  a  real  estate,  and  afterwards  died  before  it  had 
been  completed.  After  the  lapse  of  many  years,  the  pur- 
chaser filed  a  bill  for  specific  performance.  This  was  re- 
sisted on  the  ground  that  the  contract  had  been  improvident, 
and  had  been  obtained  at  an  under-value,  and  by  undue 
influence.  Sir  John  Leach,  however,  held  that  the  con- 
tract was  binding  at  the  death  of  the  vendor,  but  that  by 
the  lapse  of  time,  and  by  his  laches,  the  purchaser  had  lost 
his  right  to  have  a  specific  performance,  and  that  the  estate 
belonged  to  the  next  of  kin,  and  not  to  the  heir  at  law. 

*  Reported  on  other  points,  3  Swan.  557.,  and  5  Mad.  456. 
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sentatives  of  the  testatrix,  now  apply  to  have  the  residue        1842. 
of  the  fund  transferred  to  them.     They  allege  that  by      ^JlTjT 
the  contract,  the  testatrix  in  equity  revoked  or  annulled  «. 

•  The  Earl  of 

the  devise: — that  she  ceased  in  equity  to  have  any  in-   ^INTERT0M. 
terest  in  the  property  sold,  and  that  the  purchase-money 
due  to  her  became  a  part  of  her  personal  estate,  and 
was  such  at  the  time  of  her  death. 

On  the  other  hand,  the  devisees,  stating,  as  the  fact 
is,  that  the  provisions  of  the  act  for  the  amendment  of 
the  laws  with  respect  to  wills,  are  applicable  to  the 
will  and  codicils  of  the  testatrix,  in  consequence  of  the 
last  codicil  being  executed  in  the  month  of  June 
18S8,  insist,  that  according  to  the  provisions  of  that 
act,  the  will  is  not  revoked  :  —  that,  in  fact,  an  interest 
which  would  carry  with  it  the  purchase-money  re- 
mained in  the  testatrix,  and  make  that  the  subject  of  the 
devise. 

By  the  act,  the  will  speaks  from  the  death  of  the  tes- 
tator, and  all  property  which  a  testator  possesses  at  the 
time  of  his  death  passes  by  the  will ;  and  moreover, 
there  are  express  enactments,  that  no  will  shall  be  re- 
voked by  any  presumption  of  intention  on  the  ground 
of  an  alteration  in  circumstances,  or  otherwise  than 
as  in  the  act  mentioned,  or  by  another  will  or  codicil, 
or  some  writing  declaring  an  intention  to  revoke  the 
same. 

The  testatrix  entered  into  a  contract,  by  which  she 
agreed  to  alienate  her  whole  interest  in  the  estate;  but 
she  did  not,  in  any  of  the  ways  pointed  out  by  the  act, 
revoke  the  will  and  codicils;  and  because  she  has  not 
done  so,  the  argument  is,  that  the  purchase-money,  as 
representing  the  estate,  passed  by  the  devise;  but  re- 
vocation, in   the  manner  directed  by  the  act,  is  not 

B  4  the 
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1842.        the  only  mode  in  which  a  will  may  be  rendered  iu- 

tTy~*"j*     operative. 
Farrar         r 

V. 

Tit  a  1701*1  t\f 

Wintbrton  ^  S^e  ^a(^  CODveyed  ^e  estate,  and  thereby  com- 
pleted the  alienation,  the  will  would  have  had  no  oper- 
ation upon  it,  or  upon  the  purchase-money ;  and  it  was 
necessarily  admitted,  that  the  will  could  not,  by  the 
devise  of  the  land,  have  any  operation  upon  that  part  of 
the  purchase-money,  which  was  actually  paid  to  the  tes- 
tatrix in  her  lifetime. 

The  question,  whether  the  devisees  can  have  any 
interest  in  that  part  of  the  purchase-money  which  was 
unpaid,  depends  on  the  rights  and  interests  of  the  tes- 
tatrix at  the  time  of  her  death.  She  had  contracted  to 
sell  her  beneficial  interest.  In  equity  she  had  alienated 
the  land,  and  instead  of  her  beneficial  interest  in  the  land, 
she  had  acquired  a  title  to  the  purchase-money.  What 
was  really  hers  in  right  and  equity  was,  not  the  land 
but  the  money,  of  which  alone  she  had  a  right  to  dis- 
pose; and  though  she  had  a  lien  upon  the  land  and 
might  have  refused  to  convey  till  the  money  was  paid, 
yet  that  lien  was  a  mere  security,  in  or  to  which  she  had 
no  right  or  interest,  except  for  the  purpose  of  enabling 
her  to  obtain  the  payment  of  the  money.  The  beneficial 
interest  in  the  land  which  she  had  devised  was  not  at 
her  disposition ;  but  was,  by  her  act,  wholly  vested'  in 
another,  at  the  time  of  her  death ;  and  the  case  is 
clearly  distinguishable  from  cases,  in  which  testators, 
notwithstanding  conveyances  made  after  the  dates  of 
their  wills,  have  retained  estates  or  interests  in  the  pro- 
perty which  remain  subject  to  their  disposition. 

Being  of  opinion,  that  by  the  contract,  the  testatrix 
must,  in  this  Court,  be  deemed  to  have  alienated  the 
whole  of  her  beneficial  interest  in  the  estate :  —  that  at 

the 
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the  time  of  her  death,  she  had  no  beneficial  interest  in 
the  land  at  her  disposition,  and  that  the  will  only  passes 
that  which  was  at  her  disposition.  I  am  of  opinion,  that  v. 

•         Th^  "Earl  of 

the  devisees  of  the  land  have  no  interest  in  the  pur-   wiNTERT0N# 
chase-money,  and  that  the  prayer  of  this  petition  must 
be  granted. 


Note. — See  1  Jarman  on  Wills,  146.;  1  Sugden's  Vendors  (10th 
ecL),  301.;  and  H.  Sugden  on  Wills,  S3. 


LANGTON  v.  HORTON. 


1841. 
Dec.  7.  20. 

1842. 


FN  the  beginning  of  the  year  1837,  the  Defendant    j  n  l4 

Mr.  Birnie*  trading  under  the  firm  of  Alexander      April  is. 

Birnie  wnd  Co.,  was  considerably  indebted  to  the  De-  Bill  of  sale  of 
r     _      *    _  *  _       _  .      J  fl  a  Whaler,  then 

fendant  Mr.  Horton.      Lhe  debt  was  secured  by  accept-  absent  on  a 

ances  of  Birnie  which  were  then  running,  and  fyrtiie,  ^"^JJer 
having  occasion  for  further  advances,  requested  Horton  with  all  masts 
to  afford  him  further  accommodation.  a^Up^V-*^ 

tenances. 

*,.«..  ,  n  n  Held,  not  to 

At  that  time,  Btmie  was  the  owner  of  a  moiety  of  pa8S  tne  cargo 

the  ship  Ann  and  stores,  which  was  then  on  a  whaling  of  oil  Ac.  ac- 
,  .       ,       „      ,    „  i.i  .  i       quired  during 

adventure  in  the  South  Seas,  and  with  a  view  to  the  the  adventure. 

further  accommodation  which  Birnie  required,  he  ad-  ^^^j   M,e 

dressed    to    Horton    a    letter,    which    was    in    these  though  abso- 

,    m  lute  in  its 

words :  terms,  may, 

notwithstand- 
ing the  ship 
"  London*  27th  January  18S7.       registry  acts, 

"  Dear  Sir.  —  From  the  difficulty  at  present  existing  heidVmOTU 

in  the  money  market,  I  am  desirous  of  making  the  fol-  gage,  if  such 

lowing  kk  ^ 

real  intention  of  the  parties. 
A  mortgagee  out  of  possession  of  a  Whaler  is  not  entitled,  as  against  the  mort- 
gagor or  his  assignee  of  the  cargo,  to  an  allowance  for  the  use  of  the  ship. 
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1842.  lowing  arrangement  with  you:  to  grant  you  a  bill  of 
sale  of  the  moiety  I  hold  of  the  ship  Ann  and  stores, 
and  deposit  with  you  a  policy  of  insurance  for  9000/. 
effected  in  the  Marine  Insurance  Company  on  that 
vessel,  and  to  value  on  you  in  bills,  to  the  extent  of 
4200/.,  which  bills  I  engage  to  provide  for  when  at 
maturity,  and  I  propose  to  pay,  out  of  the  bills  drawn 
on  you,  my  acceptances  falling  due  as  under :  — 
"  £  1230  7  6  due  1st  of  February. 

490  7  0         6th. 

496  5  0         13th  of  March. 
Your  further  putting  me  in  funds  for  S50L  as  soon  as 
you  may  be  able  to  do,  say  by  the  1st  of  March  "  &c. 

The  proposal  made  by  this  letter  was  acceded  to  by 
Mr.  Horton,  and  was  the  foundation  of  the  transaction, 
the  effect  of  which  was  the  subject  of  contest  in  this 
cause.  Mr.  Horton  accepted  four  bills  of  exchange, 
which  were  drawn  upon  him  by  Birnie  for  several  sums 
amounting  in  the  whole  to  4200/.,  and  which  were  made 
payable  at  three  and  four  months.  Mr.  Birnie  executed 
a  bill  of  sale,  dated  the  27th  of  January  1837,  whereby 
it  was  purported,  that  in  consideration  of  4200/.  paid  by 
Horton  to  Birnie,  he,  Birnie,  granted  and  sold  to  Hor- 
ton, his  thirty-two  sixty-fourth  parts  of  the  ship  Ann, 
then  on  a  voyage  to  the  Southern  Whale  Fishery,  toge- 
ther with  thirty-two  sixty-fourth  parts  of  all  and  singular 
the  masts,  sails,  sail-yards,  anchors,  cables,  ropes,  cords, 
guns,  gunpowder,  ammunition,  small  arms,  tackle,  ap- 
parel, boats,  oars,  and  appurtenances  whatsoever  to  the 
ship  belonging,  or  in  anywise  appertaining,  to  hold  the 
same  to  Horton,  his  executors,  administrators,  and  as- 
signs, to  his  and  their  own  use,  and  as  his  and  their 
own  proper  goods  and  chattels  for  ever.  He  covenanted 
for  further  assurance.  Birnie  at  the  same  time  de- 
posited the  policy  of  assurance  with  Horton,  who,  on 

the 
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the  1st  of  February  1837,  caused  the  bill  of  sale  to  be        1842. 

duly  registered  at  the  Custom-house.  ^"^"^^ 

J      °  Langton 

V. 

The  four  bills  were  not  paid  when  they  came  to  ma-      Horton. 
turity,  but  were  renewed  four  several  times,  the  stamps, 
interest,  and  commission  being  charged  to  Birnie. 

On  the  occasion  of  the  last  renewal,  Horton  became 
the  drawer  and  Birnie  the  acceptor  of  the  bills.  In 
June  1838  Birnie  became  insolvent,  and  he  neither  paid 
the  substituted  bills  nor  provided  funds  for  their  payment. 

Down  to  his  insolvency  Birnie  acted  as  the  owner 
of  the  ship,  and  be,  with  the  knowledge  of  Horton, 
made  payments  on  behalf  of  the  seamen,  and  for  keep- 
ing up  the  insurance  on  the  ship. 

After  the  insolvency  Horton  claimed  to  be  the  abso- 
lute owner.  On  the  23d  of  June  1838  he  wrote  to  the 
captain  stating  that  he  had  become  the  owner,  and  from 
that  time  continued  to  make  the  different  payments  on 
behalf  of  the  ship,  and  for  the  insurance,  and,  in  short, 
acted  as  the  absolute  owner. 

In  July  1839  Birnie  assigned  the  same  half  of  the 
ship,  and  also  of  the  oil  and  cargo  to  the  Plaintiffs 
for  securing  3000/.,  and  they  immediately  gave  notice 
to  the  Defendant.  The  Plaintiffs  tendered  their  mort- 
gage at  the  Custom-house  for  registration,  but  the 
comptroller  refused  to  register  it,  on  the  ground  that  the 
Defendant  Horton  appeared  on  the  register  to  be  the 
absolute  owner  of  the  ship. 

The  ship  having  arrived  in  London  on  the  9th  of 
July  1839,  the  Defendant  took  possession  of  it  and  of  the 
cargo,  and  he  afterwards  sold  them,  and  retained  the 
produce. 

The 


HORTON. 
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1 842.  The  Plaintiffs,  alleging  that  the  bill  of  sale  of  the  27th 

t^,y~*~^     of  January  1 8S7,  though  absolute  in  form,  was  intended  to 
9.  operate  only  by  way  of  mortgage,  or  security  for  payment 

of  the  bills  which  had  been  accepted  by  Mr.  Horton, 
and  that  the  bill  of  sale  comprised  only  Birnie9  s  moiety 
of  the  ship,  tackle,  and  appurtenances,  and  did  not  give 
to  Mr.  Horton  any  interest  whatever  in  the  cargo,  filed 
this  bill  against  Horton  and  Birnie,  whereby  they  prayed 
for  an  account  of  the  cargo  brought  home  by  the  ship 
Ann,  and  of  the  monies  received  in  respect  thereof  by 
the  Defendant  Horton  ;  and  that  Horton  might  be  de- 
creed to  pay  to  the  Plaintiffs,  as  trustees  under  the 
indenture  of  July  1839  executed  by  the  Defendant 
BirniC)  a  moiety  of  the  residue  of  such  monies,  after 
deducting  a  due  proportion  of  payments  made  by  him 
on  account  of  the  master  and  crew  of  the  ship,  and  of 
the  insurances ;  and  might  be  decreed  to  deliver  up  to 
the  Plaintiffs  any  part  of  the  moiety  of  the  cargo  which 
might  remain  unsold;  and  that  an  account  might  be 
taken  of  the  money  due  to  Horton  on  mortgage  of  the 
moiety  of  the  ship,  and  for  other  relief. 

The  Defendant  Horton  by  his  answer  stated  that  a 
sale  was  intended,  but  that  if  Mr.  Birnie  provided  cash 
to  meet  the  acceptances  for  4200/.,  he  should  be  entitled 
to  have  a  retransfer  of  his  moiety  of  the  ship  ;  and  on  the 
other  hand,  that  if  Birnie  should  fail  to  provide  cash  to 
meet  the  acceptances  when  the  same  became  due,  f/or- 
ton  was  to  become  absolutely  entitled  to  Bimie's  moiety 
of  the  ship,  tackle,  and  appurtenances,  including  therein 
Birnie's  moiety  of  the  cargo  of  the  ship ;  and  he  also 
stated  "  that  though  he  consented  that  the  said  bills 
should,  from  time  to  time,  be  renewed,  yet  he  so  con- 
sented on  the  express  understanding  and  condition  with 
Birnie,  that  if  Birnie  should  fail  to  provide  funds 
to  meet  the  said  renewed  bills  respectively,  when  they 

ultimately 
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ultimately  became  due,  he  should  not  be  entitled  to  1842. 
a  retransfer  of  the  moiety  of  the  ship  called  the  Ann. 
And  he  submitted,  and  humbly  insisted  that  upon  Birnie 
failing  to  provide  such  funds  as  aforesaid,  he  lost  all 
right  or  title  to  call  upon  the  Defendant  to  retransfer 
the  said  moiety." 

There  was  sorte  parol  evidence  entered  into  as  to  the 
intention  of  Birnie  and  Horton  when  they  entered  into 
the  arrangement  of  the  27th  of  January  18S7 ;  but  which 
it  is  not  necessary  to  state,  as  the  Court,  as  will  be  seen 
in  the  judgment,  concluded,  from  the  whole  of  the  cir- 
cumstances, that  a  mortgage  and  not  a  sale  was  in- 
tended by  the  parties. 

The  amount  of  the  debt  due  from  Birnie  to  Horton, 
was  admitted  to  exceed  the  value  of  the  half  of  the  ship 
and  appurtenances,  exclusive  of  the  cargo. 

Mr.  Pemberton  and  Mr.  C.  Hall,  for  the  Plaintiffs. 
The  letter  of  the  27th  of  January  1837,  the  evidence  in 
the  cause,  and  the  conduct  of  the  parties  throughout  the 
transaction,  show  that  the  ship  was  conveyed  to  Horton 
by  way  of  mortgage  to  secure  the  payment  of  the  bills, 
and  not  by  way  of  sale.  Why  should  Birnie  engage, 
as  he  did  by  that  letter,  to  provide  for  the  bills  when  at 
maturity,  if  the  transaction  were  a  sale  ?  Why  should 
he  pay  the  seamen,  keep  up  the  policy,  and  incur  the 
expense  of  renewing  the  bills,  if  the  ship  were  the  pro- 
perty of  Horton  ?  The  whole  conduct  of  the  parties, 
until  after  the  insolvency  of  Birnie,  is  consistent  with 
the  existence  of  a  mortgage,  but  quite  inconsistent  with 
a  sale. 

The  bill  of  sale  to  Horton  did  not  profess  to  pass  the 
cargo   acquired   or  to  be  acquired.     The  words  "  all 

masts 


14 


CASES  IN  CHANCERY. 


1842. 


masts  &c.  and  appurtenances"  are  insufficient  for  that 
purpose,  and  the  expression  "  appurtenances,"  must  be 
construed  with  reference  to  the  other  words  with  which 
it  is  associated,  and  which  relate  to  the  equipment  only. 
Again,  cargo  acquired  by  a  ship,  will  not  pass  as  in- 
cidental to  a  ship ;  it  is  not  like  freight  which  is  the 
mere  rent  for  the  use  of  the  ship,  but  is  the  result  of  a 
trading  speculation  of  the  owner.  A  test  of  Ho/ion's 
being  absolute  owner  is  this,  was  he  liable  for  the  ex- 
penses of  the  undertaking  ?  Would  he  have  been  per- 
sonally liable  if  the  speculation  had  been  a  losing  one  ?- 
he  clearly  entered  into  no  such  obligation.  At  all 
events,  the  Defendant,  as  mortgagee,  can  only  be  en- 
titled to  the  earning  of  the  ship  from  the  time  he  took 
possession,  which  was  in  July  1839. 


The  Plaintiffs  have  an  assignment  of  the  freight  and 
are  entitled  thereto,  and  the  Ship  Registry  Acts  do  not 
affect  the  question,  for  freight  and  a  fortiori  cargo  is 
assignable  quite  independently  of  the  ship,  Douglas  v. 
Russell  (a),  and  is  not  within  the  Registry  Acts,  Daven- 
port v.  Whitmore  (b).  The  policy  of  the  act  was  to  pre- 
vent foreigners  having  an  interest  in  British  ships.  The 
act  is  directory  only;  Heath  v.  Hubbard (c),  Under- 
wood v.  Miller  (d) ;  and  the  non- registration  of  the  Plain- 
tiffs* mortgage,  is  the  consequence  of  the  Defendants 
not  accurately  stating  the  effect  of  their  bill  of  sale 
on  the  registry. 


Mr.  G.  Turner,  Mr.  J.  Russell,  and  Mr.  E.  R.  Adams, 
for  the  Defendant  Horton,  contended  that  the  trans- 
action was  one  of  conditional  sale,  and  not  of  mort- 
gage;   Goodman  v.  Gricrson  (e)9   Tasburgh  v.  Ecftlin(g) 

Sevier 
(a)  4  Sim.  524.  (d)  1  Taunt.  587. 

(6)  2  Myl.  <$•  Cr.  177.  {e)  2  Bait  <fr  B.  275. 

(0  4  EoMt,  1 10.  (g)  2  B.  P.  C.  265. 
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Sevier  v.  Greemvay  (a),  and  Perry  v.  MeddotwcrofU  (b)  1842. 
That  the  subsequent  circumstances  were  quite  consistent 
with  this  view  of  the  case,  and  that  upon  the  ultimate 
failure  of  Birnie  to  provide  funds,  the  ship  &c.  became 
the  absolute  property  of  the  Defendant.  That  this 
Court  would  not  relieve  against  the  strict  performance 
of  the  condition,  Davis  v.  Thomas,  (c) 

Secondly,  that  the  oil  and  other  cargo  passed  by  the 
assignment,  as  one  of  the  " appurtenances;"  the  Dun- 
dee (d) ;  Gale  v.  Laurie  (*),  where  it  was  held,  that 
whatever  is  on  board  a  ship  for  the  object  of  the  voyage 
and  adventure  on  which  she  is  engaged,  belonging  to 
the  owner,  constitutes  a  part  of  the  ship  and  her  "  ap- 
purtenances1' within  the  meaning  of  the  53  G.  3.  c.  159.; 
and  independently  of  which,  it  would  pass  to  the  legal 
owner  of  the  ship,  as  incident  thereto,  in  the  same  way 
as  accruing  freight  would ;  Morrison  v.  Parsons  (g), 
Case  v.  Davidson  (h).  That  even  a  mortgagee  taking 
possession  before  the  conclusion  of  the  voyage  was  en- 
titled to  accruing  freight;  Dean  v.  M*Ghie(i)9  Kerfwill 
v.  Bishop  (A) ;  and  here  the  Defendant  must  be  con- 
sidered in  possession  from  the  date  of  his  letter  to  the 
captain. 

Thirdly,  that  the  registry  was  conclusive  evidence  of  the 
ownership;  Ex  parte  Yallop(l);  and  that,  on  principles 
of  public  policy,  the  Court  could  not  give  relief  against 
the  evidence  of  the  registry  ;  Mestaer  v.  Gillespie  (m)9 

Speldt 

(a)  19  Vet.  41S.  (h)  5  M.  $  S.  79.,  and  2  Bro. 

(6)  4  Beavan,  197.  <$•  B.  379. ;  but  see  Stephenson  v. 

(c)  \  R.S?  M.  506.  Dowmou,  5  Beavan,  345. 

(</)  1  Haggard,  121.  (t)  4  Bing.  45. 

(e)  5B.$C.  156.  (*)  2  CV.  £  Jer.  529. 

lg)  2  Taunton,  407.  (/)  15  Vet.  60. 

(w»)  1 1  Vet,  626. 
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1342.        Speldtv.  Lechmere  (a),  Thompson  v.  Leake  (b),  Baitersby 

N^"V^/     v.  Smyth,  (c) 
Langton  j      v  ' 

V. 

Hobton.  They  also  argued  that  the  claim  in  this  suit,  was  a 

matter  for  the  decision  of  a  court  of  law ;  and  that  the 
Plaintiffs,  who  were  mere  assignees  of  a  legal  right, 
could  not  sustain  a  suit  in  equity,  unless  they  showed 
that  their  asssignor  would  not  lend  his  name  to  proceed- 
ings at  law  ;*  Hammond  v.  Messenger,  (d) 

Mr.  Roll,  for  the  Defendant  Birnie,  supported  the 
Plaintiffs'  case. 

Mr.  Pemberton  in  reply. 


April  is.  The  Master  of  the  Rolls. 

As  it  is  admitted  that  the  debt  due  from  Birnie  to 
Norton  exceeds  the  whole  value  of  Birnie9*  moiety  of 
the  ship  and  appurtenances,  exclusively  of  the  cargo,  it 
is  clear  that  if  there  were  no  question  as  to  the  cargo, 
it  would  be  immaterial  to  either  party  whether  the 
transaction  ought  to  be  deemed  a  sale  or  mortgage,  be- 
cause, in  either  case,  Horton  would  be  entitled  to  the 
whole  value  of  Birnie  s  moiety  of  the  ship  and  appur- 
tenances. 

I  have,  however,  thought  it  right  to  consider  what 
was  the  intention  of  those  parties,  and  the  nature  of  the 
contract  between  them,  independently  of  the  mere  legal 
effect  of  the  bill  of  sale. 

From  the  claims  which  they  respectively  make,  it  is 
plain  that  the  bill  of  sale  does  not  constitute,  or  is  not 

evidence 

(a)  13  Vet.  588.  (c)  3   Mad.   110.;    and    tee 

(b)  1  Mad.  31).  Stater  v.  IVtltis,  1  Beavan,354. 

(d)  9  Sim.  527. 
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evidence  of  the  whole  contract  which  subsisted  between        1842. 
them.     Even  the  case  of  Mr.  Horton  requires  hini  to     ^^^ 

r>    i       i  *ii       n       i  .....  LANGTON 

go  out  of  the  bill  of  sale,  to  support  his  proposition  that  v. 

the  sale  was  conditional ;  and  on  considering  the  trans-      Horton. 
actions  which  took  place  between  Mr.  Birnie  and  Mr. 
Horton,  from  the  date  of  Birnie9*  letter  the  27th  day  of    * 
January  1837  until  the  time  when  Birnie' s  embarrass* 
ments  became  fully  known,  I  have  no  doubt  the  trans- 
action was  intended  to  be,  and  was  by  both  parties 
understood  to  be,  a  security  or  mortgage,  and  not  other- 
wise a  sale  absolute  or  conditional.     If,  as  Horton  says, 
the  ship  was  intended  to  be  Horton's  unless  Birnie  pro- 
vided cash  for  the  bills  when  at  maturity,  and  if  cash 
was  not  then  provided   for  them,   then,  according  to 
his  case,  the  moiety  would  have  become  absolutely  his, 
on  the  bills  becoming  due  and  not  being  paid ;  but  no 
such  claim  was  then  made  by  Horton.     Birnie  wanted 
cash  to  take  up  the  bills,  and  he  obtained  cash  upon 
renewed  acceptances  granted  by  Horton  himself.     In 
one  view  of  this  case  it  might  be  considered,  that  Birnie 
having  provided  cash,  though  with  Horton's  assistance, 
had  performed  the  alleged  condition,  and  so  was  en- 
titled to  a  retransfer  of  a  moiety  of  the  ship,  and  that 
the  bill  of  sale  was  continued,  or  a  retransfer  not  called 
for,  in  order  that  there  might  be  security  for  the  pay- 
ment of  the  renewed  acceptances ;  but  there  is  no  evi- 
dence of  any  new.  agreement,  and  Birnie  was  from  time 
to  time  charged  with^  commission,  with  stamps,  and 
with  the  expense  of**' he wals;  the  insurance  was  con- 
tinued in  his  name,  a.  ',  he  made  payments  and  allow- 
ances to  the  families  4f  the  sailors.     All  these  acts  are 
consistent  with  his  being  owner,  subject  to  a  mortgage, 
or  security,  but  wholly  inconsistent  with  the  notion  of 
Horton  having  become  the  owner  by  breach  of  condi- 
tion ;  and  having  regard  to  them,  and  the  other  evidence 
in  the  cause,  I  am  of  opinion  that  this  was  intended  and 
Vol.  V.  C  understood 
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understood  to  be,  not  a  sale  absolute  or  conditional, 
otherwise  than  as  a  sale  for  the  purpose  of  mortgage  or 
security  is  to  be  considered  as  a  conditional  sale ;  and 
even  if  the  transaction  were  to  be  considered  as  a  con- 
ditional sale  in  the  sense  that  the  ship  might  be  redeemed 
only  in  a  limited  time  and  by  the  performance  of  a  par* 
ticular  condition,  I  incline  to  think,  that  by  the  trans* 
action  which  subsequently  took  place  between  the 
parties,  the  condition  ought  to  be  considered  as  waived, 
and  that  Birnie  was  entitled  to  redeem  on  payment  of 
what  was  due  on  the  bills. 

But  it  was  argued,  that  whatever  might  be  the  inten- 
tion of  the  parties,  the  transaction  must,  under  the  Ship 
Registry  Acts,  be  deemed  to  be  an  absolute  sale  en- 
titling Hen-ton  to  the  property  as  purchaser,  notwith- 
standing any  contract  of  his  to  permit  Birnie  to  redeem, 
and  that  this  Court  ought  not  to  interfere  in  such  a  case 
as  this,  nor  indeed  in  any  case,  however  fraudulent 

The  statute  of  the  3  &  4  W.  4.  c.  55.  ss.  35. 42, 43.  pro* 
vides,  that  the  bill  of  sale  of  a  ship  or  any  share  thereof, 
after  the  particulars  have  been  entered  in  the  Book  of 
Registry,  shall  be  valid  and  effectual  to  pass  the  property 
thereby  intended  to  be  transferred,  against  every  person 
and  to  all  intents  and  purposes,  except  subsequent  pur- 
chasers and  mortgagees,  who  shall  .first  procure  an 
indorsement  to  be  made  on  the  certificate,  as  in  the  act 
mentioned;  and  further  provides,  that  in  the  case  of 
mortgages,  the  collector  and  comptroller  of  the  port 
where  the  ship  is  registered,  shall,  in  the  entry  in  the 
Book  of  Registry,  and  also  on  the  certificate  of  registry, 
express  that  the  transfer  was  made  only  as  security  or 
by  way  of  mortgage;  and  that  in  such  cases,  and 
except  for  certain  purposes,  the  mortgagor  and  not  the 
mortgagee  shall  be  deemed  to  be  the  owner  of  the  ship, 

and 
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and   that  the  rights  of  the  mortgagee  are  not  to  be        1842. 
affected  by  the  bankruptcy  of  the  mortgagor,  notwith- 
standing hisreputed  ownership. 

•  When  the  transfer  is  not  expressed  to  be  by  way  of 
mortgage  and  security,  the  protection,  which  the  act 
intended  to  afford  to  the  mortgagee  against  the  creditors 
of  a  bankrupt  shipowner,  is  not  obtained,  and  the 
vendee,  appearing  on  the  registry  to  be  owner,  may  be 
subject  to  all  the  liabilities  which  belong  to  him  in  that 
character;  but  it  may,  I  think,  well  be  doubted,  whe- 
ther, under  the  provisions  of  the  act,  there  can  be  any 
valid  mortgage,  in  any  case,  in  which  the  parties  do  not 
secure  to  themselves  the  protection  which  the  statute 
gives  by  the  mode  of  proceeding  which  is  therein  di- 
rected. I  do  not,  however,  think  that  the  circumstances 
of  this  case  make  it  necessary  for  me  to  express  any 
opinion  on  the  subject. 

As  I  have  already  stated,  the  only  question  which  is 
to  be  decided  with  a  view  to  the  relief  prayed,  is,  whe- 
ther Mr.  Horton  has  any  interest  in  the  cargo. 

The  bill  of  sale  purported  to  grant  the  moiety  of  the 
ship  masts,  sails,  tackle,  apparel,  boats,  oars,  and  ap- 
purtenances. 

It  is  admitted,  that  independently  of  special  contract, 
the  sale  or  mortgage  of  a  ship  will  carry  freight  accruing 
due  at  the  time  of  the  sale,  or  after  possession  is  taken 
by  a  mortgagee.  And  upon  the  hypothesis  of  sale  it  is 
argued,  that  by  the  word  "  appurtenances,11  all  stores 
would  pass,  and  that  the  ship  and  stores  having  be- 
come the  property  of  Horton,  he  became  entitled  to 
the  subsequently  acquired  cargo.  It  is  said,  that  in 
the  voyages  or  adventures  of  whale  ships,  the  cargo 

C  2  constitutes 
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1842.  constitutes  the  whole  earnings  of  the  ship;  that  such 
earnings  are  incident  to  the  ship  as  much  as  freight,  and 
that  no  distinction  can  be  made  between  subsequently 
acquired  cargo  and  subsequently  earned  freight 

The  case  upon  the  ship  Dundee,  upon  which  we  have 
judgments  by  Lord  Stowell(a)  and  by  Lord  Tenter- 
den  (4),  has  only  gone  to  the  extent  of  establishing, 
that  under  the  act  53  G.  3.  c.  159.,  in  the  expression, 
"  the  ship  and  her  appurtenances,"  the  word  "  appur- 
tenances" must  be  construed  to  extend  to  any  thing 
belonging  to  the  owners,  which  is  on  board  a  ship,  for 
the  accomplishment  of  the  object  of  the  voyage  and 
adventure  on  which  she  is  engaged.  But  the  cargo  is 
itself  the  object  and  purpose  of  the  adventure,  not  some- 
thing provided  as  a  means  for  the  attainment  of  the 
object.  I  cannot  construe  the  cargo  as  something  ap- 
purtenant to  the  ship,  although  it  is  that  which  the  ship 
carries,  and  for  the  attainment  of  which  the  ship  and  its 
appurtenances  were  provided.  And  I  cannot  consider 
cargo  of  this  kind  as  freight  incident  to  the  employment 
of  the  ship,  and  as  necessarily  passing  by  the  transfer 
on  sale. 

Freight  is  the  reward  which  the  law  gives  for  carrying 
goods.  It  arises  upon  a  contract  for  the  conveyance  of 
merchandize,  which  is  said  to  be  in  its  nature  an  entire 
contract,  so  that,  as  a  general  rule  subject  to  some  ex- 
ceptions and  to  special  agreements,  until  the  contract  is 
completed  by  the  delivery  of  the  goods  at  the  place  of 
destination,  nothing  can  be  demanded  for  the  freight 
When  a  ship  at  sea  is  sold,  the  seller  is  subject  to  an 
obligation,  as  well  as  entitled  to  a  profit,  in  respect  of 
the  freight  accruing  due.     And  the  duty  and  the  profit 

may 

(a)  l  Hagg.  109.  126.  (b)  5  B.  $  C.  162. 


CASES  IN  CHANCERY.  21 

may  well  be  held  to  pass  together  with   the  ship,  by        1842. 
means  of  which  the  duty  is  to  be  performed,  and  the     V^v*^'/ 
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profit  to  be  acquired.     Nevertheless,  the  title  to  the  v, 

freight  and  the  title  to  the  ship  are  often  separate,  and      Horton. 
the  argument  founded  on  analogy  to  the  case  of  freight 
does  not  rest  on  a  sure  foundation. 

The  cargo  of  a  whale  ship  is  an  acquisition,  from  time 
to  time,  made  by  the  employment  of  the  ship  and  of  the 
crew ;  but  there  is  nothing  in  the  nature  of  a  contract 
for  the  conveyance  of  merchandize ;  the  employment  of 
the  ship  is  not  governed  by  a  contract  with  other  per- 
sons, but  subject  to  the  directions  of  the  owners,  who 
may  be  under  no  obligations  to  complete  the  voyage, 
or  to  continue  the  employment  of  the  ship,  any  longer 
than  suits  their  own  convenience  or  interests.  Suppos- 
ing that,  at  the  time  of  sale,  the  ship  is  engaged  on  her 
adventure,  such,  if  any,  part  of  the  cargo  as  is  then 
acquired  is  already  the  property  of  the  owners,  and  if 
intended  to  be  sold,  ought  to  be  expressly  named  or 
described  in  the  transfer ;  and  as  to  such  parts  of  the 
cargo  as  may  be  afterwards  acquired,  it  is  acquired 
under  the  directions,  and  by  means  of  liabilities  of  the 
owners,  which,  as  it  appears  to  me,  do  not  necessarily 
enure  to  the  benefit  of  the  purchaser,  without  an  express 
stipulation  for  the  purpose.  Between  the  inconveni- 
ences of  determining,  in  the  absence  of  express  contract, 
what  may  be  due  to  the  purchaser  for  the  employment 
of  the  ship,  in  acquiring  a  cargo  for  the  seller  after  the 
sale,  and  the  inconvenience  of  giving  to  the  purchaser, 
under  the  description  of  the  ship,  the  uncertain  cargo 
acquired  at  the  time  of  the  sale,  and  which  may  after- 
wards be  acquired,  I  incline  to  think  that  the  first  is  the 
least ;  but,  independently  of  that,  it  does  not  appear  to 
me  that  the  cargo  of  a  ship,  or  that  which  it  carries,  can 
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be  considered  as  part  of,  or  as  an  incident  to  the  ship 
itself. 

I  am  therefore  of  opinion,  that  it  does  not  pass  by  an 
assignment  of  the  ship  and  its  appurtenances  without 
any  specification  or  allusion  to  the  cargo.  And  that  the 
Plaintiffs  are  entitled  to  the  account  which  they  ask  of 
the  moiety  of  the  cargo. 


Mr.  Turner  asked  that  an  allowance  might  be  made 
to  the  Defendant  for  the  use  of  the  ship  during  the 
whaling  expedition. 

The  Master  of  the  Rolls.  That  claim  would  de- 
pend on  the  transaction  being  a  sale.  I  am  of  opinion 
that  it  was  a  mortgage.  If  it  becomes  necessary,  I 
must  so  decide  it. 


Feb.  S6. 
March  3. 


COOKSON  n  REAY. 


npME  question  in  this  case  was,  whether  a  sum  of 
■*•    money  ought,  in  equity,  to  be  considered  as  real  or 


The  testator  John  Cookson  the  elder  by  his  will  dated 
in  1774,  after  giving  to  his  eldest  son  and  his  heirs  a 

real 


A  sum  of 
money  di- 
rected to  be 

invested  by  an  personal  estate ;  in  other  words,  whether  it  belonged  to 
executrix " in    \      .    .  t  .  .  _  „    , 

land  or  some  the  heir  or  personal  representatives  of  Isaac  Cookson. 
other  securi- 
ties," for  the 
benefit  of  one 
for  life,  with 
remainder  to 
his  children, 
•'  but  in 

failure  of  these,  to  A.  and  his  heirs  for  ever,"  and  which  had  not  been  invested  in 
land,  held  to  have  been  originally  impressed  with  the  character  of  real  estate;  but 
by  the  subsequent  dealing  therewith  by  the  parties  beneficially  interested,  to  have 
acquired  the  quality  of  personalty. 
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real  estate,  gave  his  residuary  real  and  personal  estate  to       1842. 
his  wife ;  and  be  appointed  her  sole  executrix  "  with 
the  tuition  and  education  of  all  and  every  such  younger 
children,  and  to  provide  for  them  with  regard  to  their 
fortunes  as  they  might  deserve  and  merit/9 

He  executed  another  testamentary  paper  which  was 
as  follows: — "Instructions  or  advice  to  my  wife  with  re- 
gard to  my  younger  children.  As  to  my  son  Join,  who 
intends  for  the  law,  I  would  have  250L  per  annum  paid 
him  until  a  sum  of  10,000/.  can  be  invested  in  land  or 
some  other  securities,  which  is  to  be  invested  in  trustees 
for  his  use,  as  to  the  interest  of  such  money  or  produce 
of  such  lands  for  bis  natural  life,  and  if  he  marries  with 
your  consent  and  approbation  first  obtained  in  writing, 
and  not  otherwise,  that  he  make  such  settlement  on  such 
wife  as  he  may  marry  as  you  judge  proper,  and  that  the 
remainder  shall  go  to  such  child  or  children  be  may 
have  lawfully  begotten ;  but  in  failure  of  these,  to  my 
eldest  son  Isaac  and  his  heirs  for  ever.  As  to  my  son 
Thomas,  I  propose  that  he  should  have  the  same  sum, 
but  with  the  same  limitations  as  my  son  John.  As  to 
Joseph,  I  would  have  him  brought  up  to  business,  and  to 
give  the  amount  in  some  business  I  am  concerned,  in 
the  like  manner,  to  prevent  its  being  spent,  to  fix  the 
like  10,000/.  in  the  same  manner  above  mentioned/'  &c. 

In  1784  the  testator's  son  John  married  with  the  con- 
sent of  the  widow  ;  and  by  the  settlement  made  on  his 
marriage,  dated  in  February  1784,  to  which  the  widow 
was  a  party,  after  reciting  his  father's  will,  John  Cook- 
son  the  younger  covenanted  that  he  would  procure  the 
10,000/.  to  be  raised  out  of  the  assets  of  his  father, 
and  paid  to  the  trustees  of  the  settlement,  on  trust  that 
they  should,  with  the  approbation  of  himself  and  wife 
or  the  survivor  of  them,   testified    in   writing,  when 

C  4  .  and 
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and  so  soon  as  a  convenient  purchase  could  be  found, 
lay  out  the  10,0002.  in  the  purchase  of  landsj  to  be  con- 
veyed to  the  trustees,  to  the  use  of  John  Cookson  for  life, 
with  remainder  to  trustees  to  preserve  contingent  re- 
mainders, with  remainder  to  the  use  of  the  intended  wife 
for  life  in  lieu  of  dower,  and  after  her  decease,  "  to  the 
use  of  such  child  or  children  as  the  said  John  Cook" ' 
son  the  younger  might  have  lawfully  begotten,  for  such 
estate  and  in  such  manner  as  the  said  testamentary  paper 
so  signed  by  the  said  testator  John  Cookson,  in  its  true 
construction,  directed,  with  such  limitation  over  as  in 
the  said  testamentary  paper  was  mentioned/'  The  set- 
tlement contained  a  power  for  the  trustees,  with  the 
approbation  of  John  Cookson  the  younger  and  his  in- 
tended wife,  "  in  the  meantime  and  until  the  purchase' 
should  be  made,  or  in  case,  by  the  true  construction  of 
the  will  and  testamentary  paper,  the  sum  of  10,000/. 
ought  not  to  be  laid  out  or  invested  in  the  purchase  of 
lands,"  to  invest  the  same  on  public  or  private  securities ; 
and  a  declaration,  that  the  interest  should  belong  to  the 
person  who  would  be  entitled  to  the  rent  of  the  land,  if 
purchased,  by  "  virtue  of  the  settlement  and  the  testa- 
mentary paper  so  made  by  the  testator  John  Cookson" 

John  Cookson  paid  the  sum  of  10,000/.  pursuant  to 
the  covenant  contained  in  the  settlement,  and  5000/. 
part  thereof  was  lent  to  him  on  mortgage ;  and  by  the 
mortgage  deed,  dated  in  February  1785,  it  was  recited, 
"that  no  convenient  purchase  had  yet  been  found 
whereon  to  lay  out  and  invest  the  said  sum  of  10,000/." 
The  further  sum  of  1 000/.  was  afterwards  lent  to  him 
on  the  same  security. 

In  1792  new  trustees  were  appointed,  and  the  trust 
funds  were  transferred  to  them.  By  the  deed  of  ap- 
pointment the  mortgage  for  6000/.  was  recited,  and 

"that 
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41  that  the  sum  of  4000/.,  the  residue  of  the  sum  of 
10,000/.  so  paid  by  John  Cookson,  to  the  trustees  had 
been,  by  them,  laid  out  in  the  purchase  of  5325/.  195.  Sd. 
4  per  cent,  annuities  until  a  proper  purchase  of  messuages, 
lands,  tenements,  and  hereditaments  could  be  found, 
whereon  to  invest  the  same,  upon  the  trusts  of  the  will 
of  the  said  John  Cookson,  the  testator,  and  of  the  settle- 
ment made  previous  to  the  marriage  of  John  Cookson 
the  younger."  The  new  trustees  were  to  hold  the  trust 
property  "  to  and  for  the  several  intents  and  purposes, 
and  subject  to  the  several  provisoes  and  agreements 
mentioned,  expressed,  and  declared  of  and  concerning 
the  sum  of  10,000/.  in  the  recited  indenture  of  settle- 
ment of  the  28d  day  of  February  1784,  and  to  or  for  no 
other  use,  intent,  or  purpose  whatsoever." 


1842. 


There  was  no  child  of  the  marriage.  John  Cookson 
the  younger  died  without  issue  in  the  year  1802,  and 
there  being  no  child,  Isaac  Cookson  and  the  widow  of  John 
were  then  the  only  persons  interested  in  the  property. 


New  trustees  were  afterwards  appointed  by  Isaac 
Cookson  and  Hannah  Jane,  the  widow  of  John  Cookson 
the  younger,  by  a  deed  dated  in  July  1804.  The  deed 
recited  the  will  and  codicil  of  John  the  father,  the  settle- 
ment and  the  various  investments  of  parts  of  the  10,000/. 
It  then  recited  as  follows: — "And  whereas  the  said 
John  Cookson  the  younger,  some  time  ago,  departed  this 
life  without  leaving  lawful  issue,  by  reason  whereof  the 
said  Isaac  Cookson,  or  his  representatives  will,  upon  the 
death  of  the  said  Hannah  Jane  Cookson,  become  en- 
titled to  the  actual  receipt  of  the  said  sum  of  10,000/. 
trust  monies.  And  whereas  the  said  Charles  Wren'* 
(who  was  a  former  trustee)  "  some  time  ago  departed 
this  life,  leaving  the  said  Samuel  Castelln  (his co-trustee) 
"  him  surviving.     And  whereas  the  said  Samuel  CasteU 

hath 
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1842.  bath  received  payment  of  the  said  two  several  sums  of 
50002.  and  1000/.  secured  on  mortgage  of  the  heredita- 
ments and  premises  hereinbefore  described  and  before 
mentioned  and  recited,  which  he  doth  hereby  acknow- 
ledge and  declare,  and  doth  now  admit  the  same  to  be 
in  his  hands,  testified  by  his  sealing  and  delivering  these 
presents.  And  whereas  the  said  sum  of  53252. 195. 8 d. 
4  per  cent  annuities  are  now  standing  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England, 
in  the  sole  name  of  him  the  said  Samuel  CastelL  And 
whereas  the  said  Hannah  Jane  Cookson  and  Isaac  Cook- 
son,  being  the  only  persons  at  the  time  of  the  execution 
of  these  presents  interested  in  the  said  sum  of  10,000/. 
trust  monies,  have,  with  the  concurrence  and  approbation 
of  the  said  Samuel  CasteUj  testified  as  aforesaid,  agreed 
and  determined  to  nominate  and  appoint  two  other  per- 
sons, to  act  in  conjunction  with  the  said  Samuel  Castell 
in  the  several  trusts  now  remaining  unexecuted  and 
capable  of  taking  effect,  relative  to  the  said  sum  of 
10,000/.,  which  are  in  and  by  the  said  hereinbefore 
recited  indenture  of  settlement  of  the  23d  of  February 
1784  mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same ;  and  they  the  said  Hannah  Jane  Coot* 
son  and  Isaac  Cookson  have  in  consequence  requested  " 
two  other  persons  "to  accept  the  same  trusts  and  to 
act  therein  in  conjunction  with  the  said  Samuel  Castell* 
which  they  have  respectively  agreed  to  do,"  it  was  witnessed 
that  Isaac  Cookson  and  Hannah  Jane  Cookson  directed 
the  surviving  trustee  to  transfer  the  5825/.  195. 3d.  into 
his  name  jointly  with  the  new  trustees;  and  they  did 
also  thereby  further  direct  and  appoint  the  said  Samuel 
Castell,  his  executors  or  administrators,  forthwith  and 
as  soon  as  conveniently  might  be,  to  place  out  and 
invest  upon  real  or  government  securities  the  said  sum  of 
6000/.,  so  lately  received  by  him,  and  then  in  his  hands, 
in  the  joint  names  of  them  the  said  Samuel  Castell, 

Joseph 
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Joseph  Cookson>  and  Anthony  Surtees;  and  it  was  then  1842. 
declared  and  agreed  between  the  parties  thereto,  that 
the  stock  and  the  6000/.,  when  so  placed  out,  and  all 
interest,  dividends,  and  proceeds  thereof,  respectively, 
in  the  meantime,  should  be  upon  such  and  the  same 
trusts  and  to  and  for  such  and  the  same  intents  and 
purposes,  and  under  and  subject  to  such  and  the  same 
provisoes,  conditions,  covenants,  and  agreements,  as 
were  mentioned,  expressed,  and  declared  of  and  con- 
cerning the  said  sum  of  10,000/.  in  the  indenture  of 
settlement  and  for  no  other  intent  or  purpose  what- 
soever ;  and  then  there  was  a  provision  that  the  trustees 
should  only  be  charged  with  such  monies  as  they  should 
respectively  actually  receive,  and  they  were  not  to  be 
accountable  for  the  insufficiency  or  deficiency  of  any 
securities. 

The  stock  was  afterwards  fraudulently  sold  out  by  a 
trustee,  but  it  was  got  back  and  paid  into  Court  On 
the  application  of  the  widow,  an  order  was  made  for 
payment  to  her  of  the  dividend,  with  liberty  to  apply  on 
her  death. 

Both  the  widow  and  Isaac  Cookson  being  dead,  the 
question  was,  whether  the  fund,  which  had  never  been 
invested  in  land  and  now  consisted  of  8500/.  Ss.  8tf. 
3  per  cents,  belonged  to  the  heir-at-law  or  personal 
representatives  of  Isaac  Cookson. 

Mr.  Pemberton  and  Mr.  James  Mitchell  for  the  per* 
sonal  representatives  of  Isaac  Cookson  contended,  first, 
that  the  testator's  will  contained  no  imperative  trust  to 
lay  out  the  money  in  land,  that  the  direction  was  to 
"  invest  in  land  or  some  other  securities,"  and  meant  an 
investment  in  landed  or  other  securities,  or  that  the 
money  was  to  be  laid  out  on  mortgage  of  land  or  other 

security, 


28  CASES  IN  CHANCERY. 

1842.  security,  for  an  absolute  purchase  could  not  be  con- 
sidered a  "  security."  That  the  subsequent  gifts  showed 
that  the  parties  were  to  take  in  the  character  of  per- 
sonalty. Thomas  was  to  have  the  same  "  sum"  with 
the  same  limitations  as  Jb/m,  Joseph  was  to  have  10,000/. 
to  be  fixed  "in  the  manner  a$>ove  mentioned;"  and 
the  amount  was  to  be  given  in  some  business.  How, 
then,  they  asked,  could  Joseph  have  the  sum  in  the 
business,  if  it  was  to  be  "fixed"  in  the  manner  above 
mentioned,  that  is  (as  contended  by  the  other  side),  if 
it  was  to  be  invested  in  land. 

Secondly,  they  argued  that  even  if  the  property  were 
to  be  considered  as  real  estate,  still  by  the  subsequent 
dealing  therewith  by  the  parties  interested  they  had 
shown  an  intention  of  taking  it  as  personalty. 

Mr.  Kindersley,  Mr.  Goodeve,  and  Mr.  Greeningf  con- 
trdf  for  the  heir-at-law  of  Isaac  Cookson.  First,  it  was 
the  intention  of  the  testator  that  this  sum  should  be  in- 
vested in  land;  the  investment  "in  other  securities" 
was  intended  as  a  temporary  arrangement  until  a  pru- 
'dent  investment  in  land  could  be  found.  The  limita- 
tion over  to  Isaac  "  and  his  heirs  for  ever,"  shows  that 
the  testator  considered  he  was  dealing  with  real  estate ; 
and  how  could  the  words  "  produce  of  such  lands"  have 
been  used  but  in  reference  to  the  purchase  of  a  real  estate? 

Suppose  the  words  implied  an  option,  still  the  autho- 
rities show  that  the  trustees  cannot  alter  the  quality  of 
realty  attached  by  the  general  intention  of  the  testator 
to  the  money.  Thus  in  Johnson  v.  Arnold  (a)  the  trust 
was  to  lay  out  in  land  "  if  G.  L  should  be  willing  and 
desirous  to  have  it  laid  out  in  lands."     In  Earlom  v. 

Saunders 
(a)  1  Vet.  sen.  169. 
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Sounders  (a)  the  direction  was  to  trustees  to  lay  oat  400/.  1842. 
"  in  a  purchase  of  lands  or  any  other  security  or  securi- 
ties as  they  should  think  proper  and  convenient;"  and 
in  Cowley  v.  Hartstonge(b)  the  trust  was  to  lay  out  a  sum 
of  money  "  either  in  the  purchase  of  lands  of  inherit- 
ance, or  at  interest  as  the  trustees  should  think  most  fit 
and  proper."  In  all  these  cases  the  fund  was  in  equity 
considered  as  impressed  with  the  quality  of  real  estate. 

Thirdly,  the  subsequent  mode  of  dealing  with  the 
property  was  such  as  to  retain  to  it  the  very  quality  with 
which  it  was  impressed  by  the  will  of  the  testator. 

Wheldale  v.  Partridge  (c)  was  also  cited,  (rf) 

Mr.  Pemberton  iu  reply. 

The  Master  of  the  Rolls. 

The  question  in  this  case  is  whether  a  sum  of  8500/. 
3s.  8d.  S  per  cent.  Bank  Annuities  belongs  to  the  heir- 
at-law,  or  to  the  executor  of  Isaac  Cookson  deceased. 

The  stock  in  question  represents  part  of  a  sum  of 
10,000/.,  which  John  Cookson  the  father,  by  his  codicil, 
dated  in  March  1774,  directed  to  be  applied  for  the 
benefit  of  his  son  John  and  his  children,  with  a  limita- 
tion over  to  the  testator's  son  Isaac  and  his  heirs. 

It  is  contended  by  the  heir  of  Isaac,  that  by  the  terms 
in  which  the  codicil  is  expressed,  the  character  of  real 
estate  was  given  to  the  10,000/.,  and  that  no  act  was 
ever  done  to  alter  that  character ;  and  the  heir,  there- 
fore, claims  under  the  limitation  over. 

For 

(a)  Ambl.  240.  (rf)  See   Davies  v.  Goodhew, 

(b)  1  Dow.  361.  6  Simons,  685. 

(c)  5  Vet.  588.,  and  S  Km.  227. 
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1842.  For  the  executor  it  is  contended,  that  it  is  consistent 

with  the  codicil  to  consider  the  10,000/.  as  personal  es- 
tate ;  but  that  if  the  character  of  real  estate  was  thereby 
impressed  upon  it,  an  intention  to  alter  that  character  is 
shewn  by  an  act  of  Isaac ;  that  at  the  time  of  Isaac's 
death  it  was  part  of  his  personal  estate,  and  that  there- 
fore it  now  belongs  to  his  personal  representative. 

The  testator  John  Cookson  having,  by  his  will,  given 
to  his  wife  his  residuary  estate  with  the  tuition  of  his 
younger  children,  and  to  provide  for  them,  by  a  codicil 
or  testamentary  paper  which  he  entitled,  "  Instructions 
or  advice  to  my  Wife,"  he  directed,  &c 

Upon  the  authorities  of  Earlom  v.  Saunders  (a),  and  Cow- 
ley v.  Hartstonge  (b)  I  incline  to  think  that  the  testator 
ought  to  be  deemed  to  have  intended  that  the  money 
should  be  laid  out  in  the  purchase  of  land,  and  that  the 
direction  to  invest  on  some  other  securities,  should  be 
considered  to  have  reference  to  the  time  which  might 
elapse  before  a  purchase  of  land  could  be  procured. 
The  testator  has  not  so  expressed  himself,  as  clearly  to 
shew  the  nature  of  the  investment  he  intended,  or  what 
interests  the  children  of  John  were  to  take,  or  in  what 
way  the  limitation  for  their  benefit  was  to  be  effected ; 
and  I  think  that  the  difficulty  which  arose  in  that  respect 
had  a  reasonable  foundation ;  but  it  seems  to  me  more 
probable,  that  whatever  benefit  the  children  were  to 
take  was  to  be  in  the  form  of  an  interest  in  real  estate. 

That  the  testator's  widow  and  her  son  John  had  con- 
siderable doubt  on  the  subject  is  evident,  for  on  the 
marriage  of  John,  s.  settlement,  to  which  the  widow  was 

a  party, 

(a)  AmMer,  240.  *         (A)  1  Dow.  361. 
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a  party,  was  made  on  the  23d  of  February  1784;  and        1842. 
thereby  John  covenanted,  &c. 

The  marriage  was  duly  solemnized.  No  lund  was 
ever  purchased  pursuant  to  the  covenant  in  the  settle- 
ment, and  the  securities  on  which  the  money  was  in- 
vested, were,  from  time  to  time,  changed; — but  nothing 
appears  to  have  been  done,  during  the  life  of  John,  to 
alter  the  character,  whatever  it  was,  which  was  im- 
pressed on  the  money  by  the  codicil,  and  by  the  set- 
tlement. 

John  Cookson  died  without  issue  in  the  year  1802, 
and  there  being  no  child,  jhere  was  an  end  of  all  ques- 
tions respecting  the  interest  which  the  children  were 
to  take,  or  the  limitations  which  were  to  be  made 
to  them. 

Mrs.  Cookson,  the  widow,  and  Isaac  Cookson  were 
now  the  only  persons  interested  in  the  property,  whe- 
ther to  be  considered  as  land  or  money.  They  had, 
together,  power  to  do  with  it  what  they  pleased.  An 
investment  in  land  might  have  been  made  by  the  trus- 
tees, with  the  approbation  of  Mrs.  Cookson,  as  the  sur- 
vivor of  herself  and  her  husband ;  and  even  if  it  is 
considered  independently  of  any  act  done  by  Isaac9  the 
money  ought,  for  the  benefit  of  his  heir,  to  be  con- 
sidered as  land,  after  the  death  of  John;  yet,  as  the 
property  was  his,  he  had  a  right  to  dispose  of  it,  or 
treat  it  as  money,  and  any  act  of  his  shewing  an  inten- 
tion to  alter  its  character,  or  to  treat  it  as  money,  would 
be  considered  sufficient  to  remove  the  character  of  real 
estate  which  had  previously  been  impressed  upon  it. 

In  July  1804,  there  was  only  one  trustee  of  the 
10,000/.  or  of  the  securities  on  which  it  was  invested ; 

and 
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1842.  and  Isaac  Cookson  and  the  widow  of  John,  who  were  the 
sole  owners  of  the  property,  thought  fit  to  appoint  a 
new  trustee.  The  occasion  required  consideration  how 
the  property  was  to  be  dealt  with,  and  the  question  is, 
whether  it  is  to  be  collected  from  the  deed  appointing 
new  trustees,  that  Isaac  Cookson  intended  to  treat  the 
10,000/.  as  money  to  be  invested  in  land,  and  bearing 
the  character  of  land,  or  as  money  which  was  to  re* 
main  on  security,  and  to  be  received  by  him  as  money, 
after  the  death  of  the  widow  of  John. 

(His  Lordship  stated  the  recitals.) 

Now  it  is  to  be  observed,  that  in  these  recitals,  it  is 
particularly  noticed,  that  Isaac  Cookson  is  to  become 
entitled  to  the  actual  receipt  of  the  10,000/.  trust 
monies,  upon  the  death  of  Hannah  Jane  Cookson; 
there  is  notice  taken  here,  that  the  two  sums  of  5000/. 
and  1000/.  in  money  were  in  the  hands  of  the  surviving 
trustee;  and  here  is  an  intention  expressed  that  the 
10,000/.  trust  monies  were  to  be  in  the  hands  of  the 
new  trustees,  who  were  to  act  in  conjunction  with  the 
survivor  of  the  several  trustees  of  the  trusts  then  re- 
maining unexecuted  and  capable  of  taking  effect. 

Those  trusts  were  for  the  sole  use  of  Mrs.  Cook- 
son for  her  life  (as  previously  noticed),  with  the  actual 
right  to  receive  the  money  vested  in  Isaac  when  she 
died. 

How  is  it  then  that  they  have  disposed  of  this  by 
the  settlement?  "  This  indenture  witnessed),  that  it 
shall  be  lawful  for  the  surviving  trustee  to  transfer  into 
the  names  of  all  the  trustees."  What  were  they  to  do 
with  it  ?    "  They  further   order,  direct,   and   appoint 

Samuel 
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Samuel  CasUU,  his  executors  or  administrators  forth-  1842. 
with,  and  as  soon  as  conveniently  may  be,  to  sell  out 
and  invest  upon  real  and  government  securities  the  sum 
of  6000/.  so  lately  received  by  him,  and  now  in  his  hands, 
in  the  joint  names  of  Samuel  CasteU,  Joseph  Cookson, 
and  Anthony  Surtees."  There  were  6000/.  in  the  hands 
of  the  surviving  trustee,  and  that  was  to  be  laid  out  forth«» 
with,  and  invested  upon  real  or  government  securities ; 
there  being,  in  the  express  words  here  mentioned,  no 
reference  whatever  to  an  investment  in  the  purchase  of 
land ;  and  then  it  was  "  declared  and  agreed  between  the 
parties  to  these  presents,  that  the  stock  and  the  6000/. 
when  so  placed  out,  and  all  interest,  dividends,  and 
proceeds  thereof  respectively,  in  the  meantime,  should 
be  upon  such  and  the  same  trusts,  and  to  and  for  such 
and  the  same  intents  and  purposes,  and  under  and 
subject  to  such  and  the  same  provisoes,  conditions, 
oovenai^s,  and  agreements,  as  are  mentioned,  ex- 
pressed, and  declared  of  and  concerning  the  same  sum 
of  10,000/.  in  the  indenture  of  settlement;  and  for  no 
other  intent  or  purpose  whatsoever."  And  then  there 
was  a  provision  that  the  trustees  should  only  be  charged 
with  such  monies  as  they  should  respectively  actually 
receive;  and  they  were  not  to  be  accountable  for  the 
insufficiency  or  deficiency  of  any  securities. 

Now  to  say  that  this  is  perfectly  clear,  when  there  is 
such  a  reference  to  those  trusts  (amongst  which  is  the 
trust  for  laying  out  in  the  purchase  of  land),  would, 
1  think,  be  expressing  an  opinion  which  could  hardly 
be  formed  upon  this  instrument;  but  seeing  that  all 
the  words,  directly  used,  tend  solely  to  the  actual 
receipt  of  the  money,  and  the  investment  of  the  money 
upon  real  or  personal  security ;  and  that  the  only  per- 
sons who  had  any  interest  in  the  settlement,  were 
then  dealing  with  the  money,  I  do  not  think  that  the 

Vol,  V.  D  words 
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1842. 


words  which  have  general  reference  to  the  trusts  of  the 
settlement,  are  sufficient  to  outweigh  the  effect  which 
ought  to  be  given  to  the  direct  words;  and  without  say- 
ing that  this  matter  is  perfectly  clear,  it  does  appear  to 
me,  that  even  if  it  were  originally  impressed  with  the  cha- 
racter of  land,  it  ceased  to  be  so  by  the  act  of  Isaac, 
who,  at  the  time  he  executed  this  deed,  had  a  perfect 
right  to  say  that  he  considered  it  either  as  land  or  as 
money. 

I  think,  therefore,  that  the  intention  was  to  convert  it 
into  money. 


Note. — See  Hereford  ▼•  Ranenktii,  pott,  p.  51. 


March  1. 


HOPKINSON  v.  ELLIS. 


Charitable  be- 
quest to  the 
Becior  and 
corporation  of 
W.     W.  being 
a  vicarage, 
payment  was 
ordered  to  be 
made  to  the 
Vicar  and  cor* 
poration. 


A  TESTATOR  bequeathed  to  the  Rector  for  the 
-**-  time  being  of  the  parish  of  New  Windsor,  and  to 
the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
New  Windsor,  for  the  time  being,  the  sum  of  10002.  to 
be  held  on  certain  charitable  trusts. 

It  appeared  that  New  Windsor  was  a  vicarage,  and 
that  the  lay  rector  or  impropriator  was  entitled  to  the 
rights,  &c.  of  the  rectory.  The  incumbent  "  for  the  time 
being  "  was  the  Vicar,  who  was  living  on  the  spot.  It 
was  proposed  to  pay  the  legacy  to  the  Vicar  and  the 
corporation  of  New  Windsor. 

Mr.  K.  Parker  and  Mr.  Kindersley,  for  parties  to  the 
8  ink 


Mr.  Jemmett,  for  the  Vicar, 


And 
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And  Mr.  Wray,  for  the  Attorney-General,  not  ob-        1842. 

jecting.  »  S^BVW 

Hopkinson 

v. 

The  Master  of  the  Rolls  ordered  payment  to  the       E"-w- 
Vicar  and  corporation  of  Hem  Windsor. 


ACEY*  SIMPSON.  Mareh8. 

A  TESTATOR  gave  his  widow  a  legacy  of  50/.,  A  legacy  to  a 
and  an  annuity  of  100i  for  life;  and  he  declared  ^f  dow»  otU 
that  the  said  annuity  should  be  paid  without  any  de-  thirds  at  com- 
duction,  « and  should  be  accepted  and  taken  by  his  IJ^jJJJi1* 
said  wife  in  lieu  and  full  satisfaction  of  and  for  all  do  priority 
dower  or  thirds  at  common  law  or  by  custom,  which  legacies, where 

she  might  otherwise  claim  from  or  upon  all  or  any  of  Jhe  testator 

f  r  J         leaves  no  real 

his  real  estates/'  estate. 

There  was  a  deficiency  of  assets  to  pay  all  the  lega- 
cies ;  and  the  question  was,  whether  the  usual  rule  was 
to  prevail,  that  the  widow's  annuity  should  take  in  pri- 
ority of  the  other  legacies,  (a) 

It  appeared  that  there  were  no  real  estates  out  of 
which  the  widow  was  dowable. 


Mr.  Pemberton  and  Mr.  Mylne,  for  the  Plaintiff,  in- 
sisted, that  the  widow  was  not  a  purchaser,  as  there 
were  no  real  estates,  and  that  she  ought  to  come  in 
pari  passu  with  the  other  legatees. 

Mr. 
(«)  Burridge  ▼.  Bradyl,  1  P.      Fletcher,  Ambler,  944.;  Heath  v. 
W.   127. ;    Blower  v.   Morret,      Bendy,  1  Ruts.  54J. 
S  Fee.  tea.  420. ;   DavenMU  v. 

D  2 
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1842. 


Mr.  Kindersley  and  Mr.  Smythe,  for  the  widow,  ad- 
mitted that  they  could  not  successfully  maintain  the 
contrary. 

The  Master  of  the  Rolls  was  of  the  same  opinion, 
and  decreed  accordingly. 


1841. 
Dee.  24. 

184*. 
March  9.    . 

An  estate  was 
administered 
under  the 
Court,  and  all 
claims  being 
provided  for, 
the  devisee 
was  let  into 
possession.    A 
further  claim 
was  after- 
wards made 
against  the 
estate.  Held 
that  the  trus- 
tees of  the 
will  were  not 
justified,  of 
their  own  au- 
thority, in 
taking  pos- 
session to  pro- 
vide for  it. 

Where  the 
Court  ad- 
ministers the 
assets,  the 
trustees  are 
protected 
against  all 
claims  on 
the  testator's 
estate,  bift 
legatees  still 
remain  liable 
in  respect  of 
their  beneficial 


UNDERWOOD  v.  HATTON. 

HpHIS  petition  was  presented  by  William  Underwood, 
-*-  the  devisee,  and  Elizabeth  Arrowsmith,  the  annui- 
tant under  the  will  of  William  Underwood,  deceased,  and 
it  prayed  that  John  Hatton,  one  of  the  trustees  under 
the  same  will,  might  pay  to  Elizabeth  Arrowsmith  a  half 
year's  payment  in  respect  of  her  annuity,  and  to  the 
petitioner  William  Underwood  the  remainder  of  the 
Michaelmas  rent  received  by  Hatton9  and  that  the  trus- 
tees might  be  directed  not  to  interfere  with  the  posses- 
sion of  the  house,  or  the  receipt  of  the  rents  of  the  house. 

The  testator,  William  Underwood,  died  in  February 
1830,  having  made  a  will,  whereby  he  gave  and  devised 
his  estates  to  John  Hatton  and  John  Craven,  on  trust  to 
pay  his  debts  and  legacies,  and  out  of  the  rent  of  a 
copyhold  house  at  Cheltenham  to  pay  501.  a  year  to 
Elizabeth  Arrowsmith  for  life ;  to  maintain  the  Plaintiff 
out  of  the  residue  of  the  rents,  till  he  attained  the  age 
of  twenty-three  years,  to  accumulate  the  remainder  for 
his  benefit,  and  after  he  attained  that  age,  to  suffer  him 
to  receive  the  rents  for  his  life,  subject  to  the  payment 
of  the  annuity  of  SOL  to  Elizabeth  Arrowsmith9  and,  after 
his  death,  upon  certain  other  trusts* 

By 

interest. 
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By  a  decree  in  the  Court  of  Exchequer  pronounced        1842. 


Underwood 


in  1833,  the  will  was  established,  the  usual  accounts 

were  directed  to  be  taken,  and  a  receiver  of  the  rents  v. 

and  profits  of  the  copyhold  estate  at  Cheltenham  was      Hatton. 

appointed. 

The  Master  reported  that  no  debts  had  been  proved 
before  him,  but  that  certain  sums  were  due  to  the  De- 
fendants Hatton  and  Craven  and  to  certain  legatees. 
By  the  decree  on  further  directions  dated  the  18th  of 
February  1834,  directions  were  given  for  payment  of  the 
costs  of  suit,  and  of  the  sums  due  to  Hatton  and  Craven, 
and  it  was  ordered  that  the  receiver  should  be  continued, 
and  declared  that  William  Underwood,  on  attaining  his 
age  of  twenty-three  years,  would  be  entitled  to  the 
accumulations  of  the  personal  estate,  and  to  the  accumu- 
lations of  the  rents  of  the  real  estate ;  and,  subject  to 
the  annuity  to  Elizabeth  Arrowsmith,  would  be  entitled  to 
the  rents  and  profits  of  the  real  estate  for  his  life. 

The  Plaintiff  having  attained  his  age  of  twenty-three 
years  on  the  5th  of  April  1834,  an  order  was  made  by 
the  Court  of  Exchequer  in  the  following  month  of  June, 
whereby  certain  sums  were  ordered  to  be  transferred  to 
him,  and  the  receiver  was  discharged,  and  soon  after- 
wards the  trustees  Hatton  and  Craven  let  the  Plaintiff 
into  possession  of  the  estate,  and  he  remained  in  quiet 
possession  up  to  the  month  of  September  1841. 

It  appeared  that  Underwood,  the  testator,  was  the 
executor  of  the  will  of  Thomas  Wallace,  and  in  April 
1841,  the  petitioner  Underwood  was  informed  by  the 
solicitor  of  Hatton  and  Craven,  that  a  part  of  the  funds 
which  had  been  transferred  to  the  Plaintiff,  under  the 
order  of  June  1834,  as  being  part  of  the  estate  of  Un- 
derwood the  testator,  did,  in  fact,  belong  to  the  estate 

D  3  or 
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1842.  of  Wallace;  and  the  Plaintiff  being,  on  investigation, 

.^^  satisfied  that  the  information  was  correct,  submitted  to 

Underwood  ...            ,       .,    , 

v.  the  claim,  and  paid  the  amount 


Hatton. 


But  whilst  that  inquiry  was  pending,  the  solicitor  of 
Hatton  and  Craven  called  on  the  Plaintiff  Underwood  to 
make  good  other  claims,  amounting  to  nearly  120/., 
which  they  alleged  to  be  due  from  the  testator  Under- 
wood to  persons  claiming  under  the  will  of  Wallace ; 
and  the  Plaintiff  having  disputed  these  claims  and  re- 
fused to  satisfy  them,  Hatton  and  Craven  gave  notice  to 
the  occupying  tenant  to  pay  the  rent  to  them,  and  pre- 
vailed on  her  to  do  so ;  and  they  procured  themselves 
to  be  admitted  to  the  copyhold  premises,  with  the  view 
of  enforcing  the  claims  which  they  alleged  to  be  just 
debts;  and  they  insured  the  premises  for  1050/.  A 
half  year's  annuity,  payable  to  Elizabeth  Arromsmitk, 
not  having  been  paid,  this  petition  was  presented  by 
Mr.  Underwood  and  Mrs.  Arrowsmith,  praying  for  pay- 
ment of  what  was  due  for  the  annuity  to  Mrs.  Arrowsmith, 
and  payment  of  the  remainder  of  the  rent  to  Mr.  Under- 
wood,  and  that  the  trustees  might  be  directed  not  to 
interfere  with  the  possession  of  the  bouse,  or  the  receipt 
of  the  rents  of  the  house. 

Mr.  Pemberton  and  Mr.  Hall,  in  support  of  the  peti- 
tion, said,  that  the  account  of  the  testator's  debts  had 
been  taken  under  the  decree  of  the  Court  of  Exchequer, 
and  that  no  such  debt  as  that  now  claimed  had  ap- 
peared to  be  due ;  that  if  any  such  debt  ever  was  due 
(which  they  did  not  admit),  it  had  long  since  ceased  to 
be  recoverable.  That  the  decree  of  the  Court  of  Ex- 
chequer had  declared  Underwood  to  be  entitled  to  the 
rents  of  the  house,  subject  to  the  annuity  to  Elizabeth 
Arrowsmith,  which  be  had  duly  and  regularly  paid ;  that 
pursuant  to  the  decree  and  the  right  thereby  declared, 
the  receiver  had  been  discharged,  and  Underwood  had 

been 
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been  let  into  possession,  and  that  bis  possession  could 
not  now  be  disturbed  by  the  trustees,  without  violating  his 
rights  as  declared  by  the  decree ;  and  that  if  they  had 
any  just  demand  against  him  in  respect  of  the  estate, 
they  should  have  applied  to  the  Court  for  relief,  and  to 
have  the  receiver  re-appointed. 

Mr.  Kindersley  and  Mr.  Geldart,  for  the  Defendants 
Hatton  and  Craven,  alleged,  that  a  debt  was  really  due 
from  the  estate  of  Underwood  the  testator  to  the  estate 
of  Wallace ;  and  that  it  was  their  duty  and  right,  as 
trustees  of  the  will  of  Underwood,  to  pay  the  debt,  and 
for  that  purpose  to  take  and  hold  possession  of  the  pro- 
perty till  they  had  been  enabled  to  pay  the  debt  and  the 
expenses  of  admittance  and  insurance. 


1842. 


Underwood 
Hatton. 


The  Master  of  the  Rolls. 

As  the  right  of  the  petitioner  Underwood  has  been  de- 
dared  by  the  Court,  in  a  suit  between  bim  and  the 
trustees  Hatton  and  Craven,  his  possession,  founded  upon 
that  right,  is  not  to  be  disturbed  without  lawful  cause. 

It  must  be  admitted,  that  notwithstanding  the  ac- 
counts which  have  been  taken,  and  the  declaration  which 
has  been  made,  there  may  still  be  subsisting  lawful  and 
just  claims  against  the  estate  of  the  testator  Underwood; 
and  if  the  persons  entitled  under  the  will  of  Wallace 
have  just  subsisting  claims  against  the  estate  of  Under- 
wood, there  is  nothing  to  prevent  them  from  prosecuting 
these  claims,  for  although  Hatton  and  Craven,  the  trus- 
tees of  Underwood,  are  protected  (a),  the  petitioner  Un- 
derwood the  devisee  is  not  (b) 

But 

(a)  Knatchbull  v.  Fearnhead,      $  Myl.  338.;  Gillespie  v.  Alex* 
3  MyU  <fr  Cr.  126.  ander,  3  Rust.  130. 

(6)  Greigr.Somervtile,\Russ. 

D  4 


1842. 
March  9. 
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1842;  But  the  claims,  if  contested  by  the  petitioner,  must  be 

J^m^0^     established  against  him ;  and  under  the  circumstances 
Underwood  ^ 

v.  which  have  taken  place,  I  do  not  think  that  it  is  enough 

Hatton.      fQT  tjje  trustees  to  say,  we  are  satisfied  that  the  debt  is 

due,  and  you  roust  pay  it.     I  think  that  the  petitioner  is 

not  bound  by  the  admission  of  the  trustees  and  executors, 

and  if  he  has  a  just  defence  to  the  claim,  I  think  that 

they  have  no  right  to  use  their  powers,  arising  from  the 

possession  of  the  legal  estate,  in  such  a  manner  as  to 

deprive  him  of  that  defence. 

Although  the  accounts  have  been  taken,  and  the  fund 
was  cleared  to  the  satisfaction  of  the  Court,  I  will  not 
venture  to  say  that  all  duty  of  the  trustees,  except  for 
the  petitioner,  terminated ;  because  I  conceive  that  cir- 
cumstances might  occur,  in  which,  notwithstanding  all 
that  has  taken  place,  it  might  have  been  proper,  and  the 
duty  of  the  trustees  to  apply  to  the  Court  for  directions 
upon  some  unexpected  contingency ;  but  I  am  of  opinion, 
that  after  the  proceedings  which  took  place,  the  trustees 
had  no  right,  of  their  own  authority,  for  the  purpose  of 
enforcing  claims  which  could  not  be  established  against 
themselves,  and  by  means  which  would  deprive  the  pe- 
titioner of  any  just  defence  which  he  may  have,  to  take 
the  matter  into  their  own  bands,  and  use  the  legal  estate, 
which  ought  to  be  the  protection  of  the  petitioners, 
against  them,  for  the  purpose  of  enforcing  an  adverse 
claim. 

I  must,  therefore,  order  the  respondents  to  account 
for  the  rents  which  they  have  received;  order  them 
not  to  interfere  further  with  the  possession,  or  with  the 
receipt  of  the  rents  of  the  house ;  and  order  them  to  pay 
the  costs  of  this  petition. 


M 
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1842. 

BEETHAM  v.  BERRY.  Feb.  10. 

R.KEENE  made  an  application,  under  the  8th  To  entitle  a 
General  Order  of  August  1841  (a),  for  leave  to  JJ£££SS 

enter  an  appearance  for  the  Defendant.  to  eDter  an 

appearance 
for  a  Defend- 

The  Master  of  the  Rolls  held,  that  the  affidavit  in  a10t'it  "?U8t^ 
*  shewn,  by  am- 

support  of  the  application  must  shew,  that  the  copy  of  davit,  that  the 
the  subpcena  which   had  been   served,    contained   the  Sbpwa  " 
memorandum  required  by  the  14th  Order  of  August  served  con- 
lfij.1    lh\  tainedthe 

i  o*  i  .  \o)  memorandum 

directed  by 
(a)  Ord.  Can.  165.  (b)  Ord.  Can.  168.  the  14th  Order 

of  August 
1841. 


Note.— See  Tatham  v.  Williams,  l  Hare,  159. 


WILLIAMS  v.  FLIGHT.  Feb.  19. 


WIS  case  came  before  the  Court  on  general  de»  Where  there 

*rkti«.M*>  are  alternative 

murrer.  „     -        c 

allegations  of 

facts,  the 

According  to  the  statements  of  the  bill,  the  Plaintiff  {^SK? 

Mrs.  William^  in  1835,  executed  to  the  Defendant  Mr.  adopt,  as 

Flight  a  bond  for  1000/.,  conditioned  for  indemnifying  opponent, 

him  against  any  sum  which  he  should  pay,  by  reason  whichever  of 

of  tives  he 
pleases. 
A  bill  was  filed  for  relief  in  respect  of  a  lost  bond,  which  was  alleged  to  have 
been  altered  after  its  execution.    Held,  that  the  doctrine  laid  down  in  Simpson  v. 
Lord  Howden  did  not  apply,  for  the  bond  being  lost  the  objection  would  not,  at 
law,  appear  on  the  face  of  it. 
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1642.        of  any  guarantee  entered  into  by  him  for  the  firm  of 
Papps  and  Co.,  in  which  her  brothers  were  partners. 

The  Defendant  brought  an  action  on  the  bond  against 
the  Plaintiffs  Mr.  and  Mrs.  Williams.  The  bond  being 
stated  to  be  lost  no  prqfert  was  offered  by  the  declaration. 

The  Plaintiffs  then  filed  this  bill,  alleging,  first,  that 
the  bond  had  been  altered  and  varied  since  its  execu- 
tion; secondly,  that  it  had  been  framed  in  a  manner  not 
conformable  to  the  actual  agreement  between  the  par- 
ties, and,  thirdly,  that  the  Plaintiffs  were  relieved  as  to 
part  of  the  liability,  in  consequence  of  time  having  been 
given  to  the  principal  debtors,  without  the  concur- 
rence of  the  surety ;  the  decision  of  the  Court  did  not, 
however,  rest  on  the  third  objection.  The  charge  in 
the  bill  particularly  relied  on,  in  the  argument  of  the 
demurrer,  was  as  follows :  —  "  That  either  the  said  bond 
or  instrument  hath  been  altered  or  varied  since  the 
execution  thereof  by  the  Plaintiff  Caroline  Williams,  or 
the  execution  thereof  by  the  Plaintiff  Caroline  Williams 
was  obtained  by  fraud,  and  such  bond  is  not  according 
to  the  real  terms  of  the  guarantee  agreed  to  be  given 
by  the  Plaintiff  Caroline  Williams,  and  under  the  circum- 
stances aforesaid,  the  said  bond  of  indemnity  ought 
either  to  be  delivered  up  to  be  cancelled,  or  the  same 
ought  to  be  reformed  so  as  to  be  made  conformable  to 
the  actual  agreement  entered  into  by  Caroline  Williams, 
and  should  stand  as  a  security,  to  the  extent  of  1000/. 
only,  for  such  sum  and  sums  of  money,  as,  under  the 
circumstances,  the  Plaintiffs  shall  appear  to  be  justly 
bound  to  pay." 

The  bill  prayed  that  the  bond  might  lie  delivered  up 
to  be  cancelled  or  be  reformed  and  limited  in  a  parti- 
cular 
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cular  way,  and  for  an  injunction  to  restrain  the  proceed-        1842. 
ings  at  law. 


Williams 

v. 

To  this  bill  the  Defendant  filed  a  general  demurrer.        ?""". 

Mr.  G.  Turner  and  Mr.  Woody  in  support  of  the  de- 
murrer. 

The  allegation  is,  that  the  bond  was  either  altered 
since  its  execution  or  was  obtained  by  fraud.  Now 
where- a  Plaintiff  states  facts  in  the  alternative,  the  De- 
fendant has  a  right  to  adopt  such  of  the  alternatives  as 
he  thinks  fit.  Balls  v.  Margrave  (a),  Vernon  v.  Vernon,  (b) 
The  Defendant  has  therefore  a  right  to  say,  that  the 
bond  has  been  altered.  If  so,  the  Plaintiff  would  have 
a  good  defence  at  law;  Pigot's  case  (c) ;  and  the  bond  being 
void  on  the  face  of  it  the  Plaintiffs  have  no  right  to  come 
into  equity,  Simpson  v.  Lord  Howden  (d),  except  by  bill 
of  discovery  at  their  own  expense. 

Mr.  Pemberton,  Mr.  I2oya\  and  Mr.  Bennett,  contra. 

Taking  either  alternative  the  Plaintiffs  are  entitled  to 
some  relief  in  equity.  Suppose  the  bond  altered,  then 
as  it  is  lost,  the  objection  will  not  appear  on  the  face  of 
it,  and  having  been  fraudulently  dealt  with  the  Court 
has  jurisdiction;  Simpson  v.  Lord  Howden.  On  the 
other  hand,  if  the  bond  was  not  prepared  according  to 
the  agreement  there  is  a  clear  equity  to  have  it  reformed; 
but  quite  independent  of  this  objection,  it  is  distinctly 
alleged  that  time  was  given  to  the  principal  debtors,  and 
in  equity,  the  surety  is  released;  the  bond,  however, 

being 

(a)  3  Beav,  2S4.  (</)  1  Keen,  583.,  and  3  Myl. 

{b)  8  iW>f.  4-  6>.  145.  4-  Cr.  97. 

\c)  11  Rep.  47. 
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1842.  being  under  seal,  the  Plaintiffs  could  not  avail  them- 
selves of  that  defence  in  a  court  of  law ;  for  at  law,  an 
instrument  under  seal  can  only  be  discharged  by  force 
of  an  instrument  of  equal  validity,  it  cannot  be  affected 
by  parol.     Davey  v.  Prendergrass.  (a) 

Mr.  6.  Turner9  in  reply. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  ought  to  be  over- 
ruled, notwithstanding  the  ingenious  argument  by  which 
it  has  been  attempted  to  be  supported. 

The  Plaintiffs  admit  that  they  were  under  certain 
obligations,  but  they  allege  that  the  bond  was  either 
prepared  in  a  form  different  from  that  agreed  upon,  in 
other  words,  that  it  was  obtained  by  fraud,  and  that  on 
this  ground  they  are  entitled  to  relief,  or  if  not,  then, 
that  it  has  been  altered  since  its  execution,  and  on  this 
ground,  that  they  are  entitled  to  relief.  Moreover  they 
say  they  are  discharged  from  their  liability,  because  the 
Defendant  has  delayed  his  remedies  against  the  prin- 
cipal debtors  without  their  concurrence. 

On  the  other  hand,  the  Defendant  says,  that  the  alle- 
gation being  that  the  bond  was  either  obtained  by  fraud, 
or  has  been  altered  since  its  execution,  he  has  a  right  to 
take  it  either  way.  I  quite  agree,  that  where  there  are 
such  alternative  allegations,  and  the  Plaintiffs  would  be 
entitled  to  relief  if  one  be  admitted,  but  would  not,  if 
the  other  be  adopted,  then  the  Defendant  has  a  right  to 
take  his  choice  of  the  allegations ;  but  if  the  Plaintiffs 
are  entitled  to  relief  either  way,  how  is  it  possible  that 

this 

(a)  5  Barn.  $  Aid.  187. 
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this  rule  will  assist  the  Defendant  on  this  demurrer  ?  I 
am  bound  by  the  decision  in  Simpson  v.  Lord  Howden 
so  long  as  it  stands  unaltered  by  higher  authority ;  but 
I  think  it  does  not  apply  to  this  case,  for  how  will  this 
bond  appear  void  at  law,  on  the  face  of  it,  when  the 
Defendant  admits  it  is  lost  and  cannot  be  produced. 
There,  is  nothing  on  the  face  of  it  to  shew  the  alteration, 
and  it  is  only  by  other  evidence  that  it  can  be  proved. 
Saying  nothing  as  to  the  other  objection,  I  am  of  opin- 
ion that  there  is  equitable  relief  stated  on  the  bill  which 
the  Plaintiffs  would  not  obtain  at  law :  I  must  therefore 
overrule  the  demurrer. 


1842. 


EVANS  v.  HARRIS. 


Feb.  22. 


fTJHE  testatrix,  by  her  will,  dated  in  1819,  gave  to 
"-  trustees  the  sums  of  6000/.  S  per  cent  consolidated 
Bank  annuities,  and  5000/.  4  per  cent.  Bank  annuities, 
upon  trust  to  pay  the  dividends  to  her  nephew  Solomon 
Harris  during  his  life  or  until  some  child  of  his  should 
attain  his  or  her  age  of  twenty-one  years,  and  when  and 
as  such  of  his  children  should  attain  his  or  her  age  of 
twenty-one  years,  to  pay  or  transfer  to  each  such  child 
the  sum  of  1000/.  S  per  cent  consolidated  Bank  an- 
nuities, out  of  the  principal  of  the  said  trust  funds,  and 
the  dividends  of  the  residue  of  the  said  trust  funds  were 
to  be  paid  to  her  said  nephew  for  his  life.  And  from  and 
after  his  decease,  in  case  he  should  leave  at  his  decease 
any  child  or  children  under  the  age  of  twenty-one  years, 

to 


if.  B.  had  issue  at  the  death  of  the  testatrix. 
after  her  death  were  also  entitled. 


titled  to 
Held,  also,  that  the 


A  limited  fund 
was  given  to 
A.  B.  until 
some  child  of 
his  should 
attain  twenty- 
one,  and  looo/. 
consols  was  to 
be  paid  there- 
out to  each  of 
his  children  as 
they  attained 
twenty-one. 
The  fund  was 
insufficient  to 
provide  for  all 
the  children. 
A  child  at- 
tained twenty- 
one;  Held 
that  he  was, 
notwithstand- 
ing the  defi- 
ciency, en- 
1000/.  consols, 
children  born 
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1842.  to  set  apart  for  each  such  child  the  sum  of  1000/.  S  per 
cent  consolidated  Bank  annuities,  and  apply  the  divi- 
dends thereof  towards  their  maintenance  during  minority, 
and  to  transfer  the  principal  to  each  such  child,  when 
and  as  he  should  attain  twenty-one  years.  And  in  case 
of  the  death  of  any  such  child  before  he  attained  twenty- 
one,  to  fall  into  the  residue  of  the  said  trust  fund. 

The  testatrix  directed  the  dividends  of  the  trust  fund, 
after  satisfying  the  above  legacies,  to  be  paid  to  the  wife 
of  Solomon  Harris  for  life,  if  living  at  his  death,  and 
after  their  deaths,  she  directed  the  principal  to  be  divided 
between  all  the  children  of  Solomon  Harris  who  should 
be  then  living. 

The  testatrix  died  in  1820.  At  the  time  of  her 
death,  Solomon  Harris  had  one  child  living ;  he  after- 
wards had  ten  other  children,  of  whom  seven  were  now 
living,  the  remaining  four  having  died  in  their  infancy. 
The  Plaintiffs  were  two  of  his  children  who,  having 
"attained  twenty-one,  claimed  by  this  bill  to  be  entitled 
to  receive  the  legacy  of  1000/.  consols  each  out  of  the 
trust  funds,  which  now  consisted  of  5760/.  S  per  cents., 
and  500021  SJ  per  cents. 

The  trustees  declined  making  the  payment,  on  the 
ground  that  there  would  not  remain  sufficient  to  provide 
1000/.  consols  for  each  of  the  other  children  now  living, 
and  any  other  children  which  Solomon  Harris  might 
have  during  his  life.  There  was  also  a  question, 
whether  the  children  born  after  the  death  of  the  tes- 
tatrix were  entitled. 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  Plaintiffs. 

Mr.  Tennant,  Mr.  Nichols,  and  Mr.  R.  JV.  H.  Smith, 
for  the  Defendants. 

Mr. 
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Mr.  Rogers,  in  reply. 

Defflis  v.  Goldschmidt  (a),  Butler  v.  L&we(b)  were 
cited. 

7fc  Master  o/*  Me  Rolls. 

In  this  case  there  seems  to  be  a  serious  difficulty, 
which  the  Court  must  contend  with,  and  get  over  in  the 
best  way  it  can.  I  have  no  doubt  at  all  that  this  tes- 
tatrix fully  intended  that  each  and  every  child  down 
to  the  very  last  should  have  1000/.  upon  attaining 
twenty-one. 

If,  as  in  the  case  cited,  she  had  directed  a  sufficient 
fund  to  be  provided  for  answering  the  gifts  to  the  whole 
family,  then  there  would  have  been  no  difficulty;  the 
difficulty  which  arises  in  this  case  is,  that  she  has  pro* 
vided  a  limited  fund  to  answer  an  unlimited  object. 

What  I  think  ought  to  be  done  in  this  case  is,  to 
follow  the  first  directions,  which  are  clear  and  distinct, 
and  pass  over  the  difficulty  which  arises  from  the  in- 
ferential intention  which  arises  in  the  case. 

There  is  a  most  distinct  direction  to  pay  the  sum  of 
1000/.  consols  out  of  this  fund  when  each  child  attains 
twenty-one,  and  this  must  be  followed.  I  think  there- 
fore I  ought  to  order  the  payment  of  1000/.  consols  to 
each  of  the  two  children  who  have  attained  twenty-one. 

(«)  19  Veu  566.,  and  1  Mer.  417.  (b)  10  Sim.  517. 
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May  23. 


KENT  v.  JACOBS. 


Where  hus- 
band and  wife 
are  Defend- 
ants, and  the 
suit  does  not 
relate  to  se- 
parate estate, 
service  of  a 
copy  of  the 
bill  on  the 
husband  alone, 
under  the  33d 
General  Order 
of  August 
1841,  is  good 
service. 


A  HUSBAND  and  wife  were  parties  to  this  suit;  and 
***■  on  a  motion  for  an  order,  under  the  24th  General 
Order  of  August  1841  (a),  a  question  was  mooted,  whether 
service  of  a  copy  of  the  bill  under  the  23d  General  Order 
upon  the  husband  alone  was  good  service,  so  as  to  be  a 
sufficient  foundation  for  the  order  under  the  24th  Ge- 
neral Order. 

The  suit  did  not  relate  to  the  separate  estate  of  the 
feme  covert. 

Mr.  Shebbeare,  for  the  motion,  observed  that  the  ser- 
vice of  a  copy  of  the  bill  ought  to  be  similar  to  the  prac- 
tice in  cases  of  a  subpoena  ;  and  if  a  subpoena  be  against 
husband  and  wife,  service  on  the  husband  is  good  ser- 
vice on  him  and  his  wife,  (6) 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
service  of  one  copy  on  the  husband  alone  was  sufficient. 


(a)  Ord.  Can.  171. 


(b)  Pr.  Reg.  402, 403. ;  Hinde, 
85.;  and  1  BameVt  Pr.  916. 
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1842. 


ROBINSON  v.  MILNER.  March  n. 

JTTOIS  was  a  bill  filed  by  a  vendor,  for  the  specific  An  applica- 

-**    performance  of  a  contract  for  the  sale  of  an  estate  t|,e  r0\\^  \n  a 

for  1000/.     The  Plaintiff,  having  made  the  usual  affi-  VtC/s  cause, 

to  discharge 
davit  that  he  was  not  worth  in  the  world  the  sum  of  5L  8n  order  to 

after  payment  of  his  just  debts,  his  wearing  apparel  and  guc  lnformd 

the  matters  in  question  in  the  cause  only  excepted,  ob-  tained  of 

tained  at  the  Rolls  an  order  of  course  to  sue  in  formd  ^\\^^^\y 

pauperis.  be  founded  on 

irregularity; 
if  merits  are 
It  was  now  moved  on  behalf  of  the  Defendant,  that  relied  on,  the 

this  order  might  be  discharged  with  costs.  must^made 

before  the 

V  C 
The  cause  was  one  attached  to  the  Vice-Chancellor's     'Tn'e-  p^,,. 

Court.  tiff,  in  a  V. 

C.*s  suit,  ob- 
tained as  of 

It  did  not  appear  by  the  bill  who  was  in  possession  j^u*6^1    e 

of  the  estate,  but  an  affidavit  was  filed  on  behalf  of  the  order  to  sue 

Plaintiff,  stating  on  information  and* belief  that  the  De-  fJ^t  Up0„  tne 

fendant  was  in  possession;  on  the  other  hand,  it  was  usual  affidavit 

...  ■    *   n-    «.   i      t^*»*  i       tnat  ne  wa9 

sworn  positively  on  the  behalf  of  the  Defendant,  that  not  worth  5/., 

the  Plaintiff  was  and  had  been  since  1836  in  possession  the  matter*  in 

r  question  in 

of  the  property.  tne  cause  only 

excepted,    A 
motion  to  dis- 

Mr.  Phillips,  in  support  of  the  motion,  cited  Spencer  p™£*d™a[he 

v.  Bryant  (a),  and  contended  that  the  Plaintiff  ought  not  he  was  in  pos- 

to  be  allowed  to  sue  in  for md  pauperis,  he  being  entided  ^^^fi^ 

either  question  of 
considerable 
(•)  11  Fes.  49.;  and  see  Wy.      v.   Walker,  1  Y.  <$•  C.(N.  C.)  value,  involves 
Pr.  Beg.320,  321.5  and  Perry      677.  the  merits, 

and  ought  to 
be  made  to  the  V.  C,  and  not  to  the  M.  R. 

Vol.  V.  E 


V 
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1842.        either  to  the  1000/.  purchase-money,  or  to  the  estate  of 
that  value,  and  moreover  he  being  in  possession* 

Mr.  Bickner,  on  behalf  of  the  Plaintiff,  objected 
that  this  motion  ought  to  have  been  made  before  the 
Vice-Chancellor,  to  whose  Court  the  cause  was  at- 
tached.   9th  General  Order  of  May  1837.  {a) 

Mr.  Phillips,  in  reply. 

The  Master  of  the  Rolls. 

The  Plaintiff  has  obtained  this  order,  upon  the  usual 
affidavit  that  he  is  not  worth  5/.  after  payment  of  his 
just  debts,  &c.  the  matters  in  question  in  this  cause  only 
excepted.  It  might  happen  that  this  affidavit  is  per- 
fectly consistent  with  the  Plaintiff's  being  a  very  wealthy 
person,  because  the  matters  in  question  may  be  of  very 
great  value,  and  the  Plaintiff  may  be  in  possession. 
This  may  be  the  ground  for  applying  to  discharge  the 
order  upon  the  merits ;  but  I  cannot  say  that  the  Plain- 
tiff who  has  complied  with  all  that  is  required  of  him 
by  the  practice  of  the  Court,  has  been  guilty  of  any 
irregularity,  or  that  the  order  has  been  irregularly 
obtained ;  in  such  a  case  alone  I  have  authority  to  in- 
terfere in  a  cause  attached  to  the  other  branch  of  the 
Court.  (J) 

X  am  of  opinion  that  the  order  is  not  irregular,  and  if 
it  is  to  be  discharged,  it  must  be  done  by  a  proper  ap- 
plication on  the  merits  in  another  place. 

(a)  Ord.  Can.  114.  (b)  See  6th  order  of  1839, 

Ord.  Can.  137. 
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1842. 

HEREFORD  *  RAVENHILL.  March  lt> 

.  HPHIS  case  again  (a)  came  before  the  Court  for  fur-  a  testator  di- 

•*■    ther  directions  on  the  Master's  report.  I^^'lsti. 

1  trustees,  with 

the  consent  of 
Subject  to  the  life  estate  of  his  wife,  the  testator,  ^wt^rper- 

Hawarth  Crooke,  had  an  absolute  power  of  appointment  *onal  estate  in 

_•  ,  -rx.i  i    r  •  freehold, 

over  estates  at  Holmer,  Dilwyne,  and  Ltngen.  leasehold,  or 

copyhold  mes- 
suages, tene- 
By  his  will  he  devised  these  estates  to  his  son  Charles  menu,  or 

for  life*  with  remainder  to  trustees  to  preserve,  &c,  with  ^J1^ 

remainder  to  the  first  and  other  sons  of  Charles  in  fee,  settle  them 

with  remainder  to  the  daughters  of  Charles  as  tenants  in  J^sts  which1 

common  in  fee,  with  similar  limitations  to  his  son  John  were  npplica- 

and  bis  sons  and  daughters ;  and  in  default  thereof,  the  Held,  that  a 

testator  devised  the  estates  to  certain  persons  in  fee,  ponversl<>n 

into  real 
but  which  subsequent  devises  failed  by  the  death  of  the  estate  was 

devisees  in  the  lifetime  of  the  testator;  it  is,  therefore,  intendef 

*  'A  testator 

unnecessary  to  state  them.     The  testator  also  gave  his  directed  a  part 

ready  money,  and  money  which  should  be  due  and  ^tate^obe18 

owing  to  him  to  trustees,  in  trust,  as  soon  after  his  converted 

decease  as  a  convenient^  purchase  or  purchases  could  &nd  settled  on 

be  found,  by  and  with  the  consent  and  approbation  of  certain  trusts. 

his  wife  if  she  should  be  then  living,  signified  in  writing,  exhausted, 

otherwise  at  their  own  discretion,  to  lay  out  and  dispose  ^"havlne8'" 

of  all  such  residue  and  overplus  of  his  ready  money,  and  been  made. 

money  which  should  be  so  due  and  owing  to  him,  save  th*  residuary 

as  aforesaid,  either  together  or  in  parcels,  in  one  or  legatee  was 

more  purchase  or  purchases  of  freehold,  leasehold,  or  func|  nncj  t0ok 

copyhold  messuages,  lands,  tenements,  or  hereditaments  lt  ln  the  cba- , 
•      ■  *•  tt      /.     *         ^    ■  i  racterofper- 

in  the  county  of  Hereford,  and  thereupon  settle,  convey,  sonalty. 

and 

(a)  1  Beat.  481.  ** 

E  2  *     - 
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1842.        and  assure  them  "to  the  use  and  behoof  of  his  loving 

•7*~Y~*~  wife  Mary  Crooke  for  and  during  her  life,  and  after  her 

Hereford  *                                                                               j 

v.  decease,  then  to,  for,  and  upon  such  or  the  same  and 

Rayenhill.  the  jike  useg„  &c^  sujjject  ^  sueh  powers,  &c.  as  were 

thereinbefore  expressed,  &c.  of  and  concerning  the  he- 
reditaments thereinbefore  mentioned  to  be  situate  in  the 
parishes  of  Holmer,  Dilvyne,  and  Lingen;  and  he  thereby 
directed  his  trustees,  "  with  the  approbation  of  his  wife, 
whilst  living,  and  in  case  of  her  decease,  at  their  own 
discretion,  in  the  meantime  and  until  such  purchase  or 
purchases  could  be  procured,  to  lend  and  place  out  all 
such  residue  and  overplus  of  his  ready  money,  and 
•  money  which  should  be  due  and  owing  to  him,  upon 
any  public  or  private  security  at  interest,  or  invest  the 
same,  or  any  part  thereof,  in  the  purchase  of  stock  in 
any  of  the  public  funds,  subject  to  the  trusts  aforesaid.'9 
And  he  directed  that  until  the  ready  money,  &c  should 
be  laid  out  in  the  purchase  of  hereditaments,  &&,  the 
interest  thereof  should,  from  time  to  time,  be  paid  to 
and  received  by  such  person  or  persons  as  and  to  whom 
the  rents  and  profits  of  the  premises  so  to  be  purchased 
as  aforesaid,  if  purchased  and  settled  would  for  the  time 
being  belong  or  appertain  by  virtue  of  that  his  will. 

And  the  testator  gave  and  bequeathed  the  residue  of 
his  goods,  chattels,  and  personal  estate  to  his  wife  ab- 
solutely. 

The  testator  died  in  1788,  leaving  Mary  Crooke,  his 
widow,  John  Crooke  his  heir-at-law,  and  Charles  Crooke 
his  only  other  child,  him  surviving.  John  died  in  1 794, 
without  issue;  the  widow  died  in  1802;  and  Charles  died 
in  1838,  without  issue. 

The  testator's  ready  money  had  never  been  laid  out  in 
land  by  the  trustees,  but  had  been  invested  on  mortgage 

and 


Ravenbill. 
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and  government  securities,  and  the  interest  bad  been        184-2. 
paid  to  the  widow  during  her  life,  and  afterwards  to 
Charles  Crooke  down  to  the  time  of  his  death,  and  the 
question  now  was,  to  whom  the  fund  belonged. 

The  Plaintiff,  the  heir  ex  'parte  maternd  of  Charles 
Crooke  the  heir-at-law  of  the  widow,  claimed  the  fund  as 
realty. 

The  Plaintiff  and  his  five  sisters,  who  were  made  De- 
fendants, were  the  next  of  kin  of  Charles  Crooke  the 
sole  next  of  kin  of  the  widow.  The  Defendants  claimed 
five  sixths  of  the  fund  as  personalty. 

Mr.  Pemberton  and  Mr.  Stinton,  for  the  Plaintiff,  the 
heir,  contended  that  by  the  will  of  the  testator  the 
fund  had,  in  the  consideration  of  equity,  been  converted 
into  realty,  and  belonged  to  the  heir-at-law,  and  not  to 
the  next  of  kin.  That  the  limitations  were  applicable 
to  real  estate  only,  and  that  the  word  "leaseholds" 
either  meant  leaseholds  for  lives  or  leaseholds  to  be 
settled  to  the  same  uses  as  the  real  estate.  That  the 
trust  imperatively  required  the  investment  in  land ;  and 
that  no  subsequent  event  had  occurred  to  change  its 
quality. 

Mr.  Kinder sley  and  Mr.  RomiUy,  contra,  for  the  next 
of  kin,  argued,  that  no  absolute  conversion  had  been 
intended  ;  for  the  trust  was  not  imperative,  the  trustees 
having  the  option  of  investing  in  leaseholds,  or  personalty; 
and  on  that  ground  it  was  held  by  Lord  Loughborough 
in  Walker  v.  Denne  (a)  that  personalty  directed  to  be  so 
invested  was  not  converted  into  realty.     That  if,  how- 
ever, an  absolute  conversion  was  intended,  it  only  ap- 
plied 
(a)  2  Vet.  juo.  170.;  and  see  Van  v.  Barnett,  19  Ves.  102. 
E  3 
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1 842.        plied  to  those  persons  taking  under  the  limitations  of  the 
Hereford     rea*  estate>  anc*  ^e  purposes  for  which  the  conversion 
v.  was  directed  having  been  satisfied,  the  residuary  legatee 

took  the  fund  in  the  character  of  personalty ;  Cqgan  v. 
Step/tens,  (a)  That  it  could  not  be  realty,  for  then  it 
would  belong  to  the  heir  of  the  testator,  and  not  to  the 
heir  of  the  residuary  legatee  of  the  personal  estate. 

They  also  contended  that  if  the  property  were  con- 
sidered as  real  estate,  still  the  subsequent  mode  of 
dealing  with  the  property  by  the  widow,  who  had  re- 
ceived the  dividends  and  adopted  the  investment,  had 
the  effect  of  reconverting  the  property  into  personalty. 

They  referred  to  Cookson  v.  Reay  (b)  and  Earlom  v. 
Saunders,  (c) 

Mr.  Collins  and  Mr.  Bacon,  for  other  parties. 

Mr.  Pemberton,  in  reply,  admitted  the  principle  of 
Cogan  v.  Stephens,  but  said  that  the  decision  only 
proved  the  exclusion  of  the  heir-at-law  of  the  testator, 
and  did  not  decide  in  what  character  the  residuary 
legatees  took  the  property,  or  profess  tt>  determine  the 
rights  of  the  real  and  personal  representatives  of  the  re- 
siduary legatees. 

The  Master  of  the  Rolls. 

The  first  point  which  is  raised  here  is  whether 
there  was  a  trust  for  conversion.  I  am  of  opinion 
there  was.  This  case  differs  from  Walker  v.  Denne 
in  this  respect,  that  the  leaseholds  to  be  purchased  were 
there  expressly  directed  to  be  for  "very  long  terms  of 

years ; " 

(a)  1  Beav.  482.  n.  (c)  Amb.  240. 

lb)  Afiti,29. 
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years;"  and  that  circumstance  accounts  for  the  decision.        1842. 

Considering,  however,  the  object  for  which  the  conver-  tT*^^-^ 
sion  was  to  be  made  in  this  case,  and  having  regard  to  t>. 

all  the  words  which  are  to  be  construed,  I  think  a  con-  Ravenh,ll- 
version  was  intended. 

There  being  a  trust  for  conversion,  this  carries  us  a 
very  little  way  in  the  decision  of  the  real  question  in 
this  cause ;  because  the  conversion  being  for  certain  pur- 
poses distinctly  stated  in  the  will,  which  have  been 
satisfied,  and  others  which  have  failed,  the  rule  that  the 
conversion  is  only  to  be  to  the  extent  to  which  the 
limitations  can  be  carried  into  effect  then  comes  into 
operation ;  and  it  has  been  necessarily  admitted,  that  to 
the  extent  to  which  the  limitations  cannot  take  effect, 
the  property  remains  personalty  of  the  testator,  and, 
being  so,  belongs  to  the  residuary  legatee  under  the 
will. 

If  there  had  been  an  actual  investment  in  real  estate, 
the  ultimate  limitation  would  have  been  such  as  to  have 
given  the  residuary  legatee  a  right  to  it,  and  she  plight 
have  directed  it  to  be  limited  and  disposed  of  as  she 
thought  fit,  either  to  her  or  her  heirs,  or  in  any  other 
way.  Unfortunately  nothing  was  done;  and  we  have 
therefore  to  consider,  what  are  the  rights  of  the  parties 
independent  of  any  act  done  by  them  to  explain  their 
intention.  Being  personal  estate  in  the  first  instance, 
as  regards  the  residuary  legatee,  and  nothing  having 
been  done  to  alter  its  quality,  I  see  no  reason  to  con- 
clude, that  it  was  to  devolve  in  a  form  different  from 
that  in  which  it  was  left  by  the  testator,  or  that  its  cha- 
racter was  altered.  It  must,  therefore,  be  considered  as 
personalty,  and  consequently  belongs  to  the  next  of  kin, 
and  a  declaration  to  that  effect  must  be  accordingly 
made. 

E  4 
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1842. 


Feb.  1 1. 
April  18. 


ASHTON  v.  M'DOUGALL. 


On  the  mar-     rpHE  question  in  this  case  was,  whether  the  third 
female  infant,  husband  of  a  lady,  who  at  the  time  of  her  first  mar- 

h.er  rev«r-        riage  was  an  infant,  took  any  interest  in  her  property 
sionarym-  °  .  J  .  .      T  * 

terest  in  cW#  settled  on  that  occasion,  part  of  which  consisted  of  a 
in  action  was 
settled  under 
the  Court  for 
her  separate 
use  for  life, 
with  re- 
mainder to 
her  children. 
She  after- 
wards con- 
tracted two 
subsequent 
marriages,  but 
no  further 
settlement  was 
executed  on 
those  occa- 
sions.   Part 
of  the  rever- 


reversionary  interest  in  choses  in  action.     The  facts 
which  gave  rise  to  the  question  were  as  follows :  — 

The  Defendant,  Mrs.  Ashton,  whose  maiden  name  was 
Susannah  Eliza  Paddon,  was  one  of  the  four  children  of 
Elizabeth  Paddon,  a  daughter  of  the  testator  John  Stacie, 
who,  by  his  will,  dated  the  Sd  day  of  October  1812,  gave 
to  Trimby  and  Bedman9 

A  freehold  tenement  at  Bath,  on  trust  to  pay  the 
rents  to  Sarah  Russell  for  life,  with  remainder  in  trust 
for  the  sole  use  and  benefit  of  Susannah  Eliza  Paddon, 
if  living  at  her  death, 

The  sum  of  5000/.  3  per  cent  consolidated  Bank  an- 
nuities, on  trust  to  pay  the  dividends  to  Sarah  Russell, 
for  her  life,  and  after  her  death,  to  transfer  the  capital  to 
his  granddaughter  Susannah  Eliza  Paddon  for  her  sole 
use  and  benefit, 

A  house  in  LamVs  Conduit  Street,  on  trust  to  receive 
the  rents  and  pay  them  to  Susan  Wright  during  her  life, 

if 


Pionary  in- 
terests fell 
into  posses- 
sion during 
the  first  co- 
verture, and 
part  during 
the  second, 
and  were 
transferred  to 
the  trustees. 
Held,  first, 
that  although 
the  deed  made 

during  infancy  was  not  binding  in  respect  of  the  reversionary  nterests,  as  against  the 
wife  surviving,  still  she  might,  while  discovert,  adopt  it  if  for  her  benefit.  Secondly, 
that  the  wife  having  survived,  and  not  having  called  for  a  transfer  of  the  fund,  must 
be  deemed  to  have  acquiesced  in  and  adopted  it,  as  it  was  for  her  interest  to  do  so. 
Thirdly,  that  she  must  be  deemed  to  hare  married  her  second  husband  on  the  faith 
that  her  property  was  protected  by  the  settlement,  and  that  he  was  bound  by  it. 
Fourthly,  that  the  third  husband,  who  had  notice  of  the  settlement  previous  to  his 
marriage,  and  had  for  some  years  after  acquiesced  in  it,  was  bound  thereby,  and  had 
no  interest  in  the  settled  property;  and,  fifthly,  that  the  arrears  of  separate  estate  due 
at  the  time  of  the  third  marriage  also  belonged  to  the  wife  as  her  separate  estate. 
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if  the  lease  so  long  lasted ;  and  if  she  died  (the  lease        1842. 
continuing),  on  trust  to  sell  the  lease,  and  stand  pos-     "^^^ 
sessed  of  the  money  arising  from  the  sale  thereof,  on  v. 

trust  to  invest  the  same  for  the  benefit  of  the  children    MDouGALL* 
of  his  daughter  Elizabeth  Paddon,  of  whom  Susannah 
Eliza  was  one, 

The  sum  of  50002.  8  per  cent,  annuities,  on  trust  for 
the  separate  use  of  Susan  Wright  for  her  life,  and  after 
her  death  for  Susannah  Eliza  Paddon, 

A  house  in  St.  John  Street,  and  a  house  in  Howland 
Mews,  after  the  death  of  Susan  Wright,  to  the  children 
of  his  daughter  Elizabeth  Paddon, 

The  residue  of  his  estate,  on  trust  to  pay  the  income 
thereof  to  the  children  of  Mrs.  Paddon,  to  whom  he 
also  gave  2000/.  S  per  cent  annuities,  and  a  sum  of 
400/.  long  annuities. 

He  appointed  the  trustees  executors  of  his  will,  and 
died  on  the  16th  of  March  1815.  Trimly  alone  proved 
the  will.  At  the  testator's  death,  Mrs.  Russell,  Mrs. 
Wright,  Mrs.  Paddon,  and  the  four  children  of  Mrs. 
Paddon,  were  living. 

Soon  after  the  testator's  death,  a  suit  was  instituted, 
by  a  legatee  of  the  name  of  Gullan,  against  Trimby  the 
executor,  for  payment  of  the  legacy,  and  in  that  suit  the 
usual  accounts  of  Mr.  Stacie**  estate  were  taken. 

On  the  8th  of  June  1818,  Susanna/i  Eliza  Paddon, 
being  then  between  seventeen  and  eighteen  years  of 
age,  married  her  first  husband  James  Harnett.  Soon 
after  the  marriage,  a  bill  was  filed  on  behalf  of  three 
other  children  of  Elizabeth  Paddon,  against  the  trustees 
of  Mr.  Stacifa  will,  and  Mr.  and  Mrs.  Harnett,  for  a 
general  administration  of  the  estate,  and  by  an  order, 
made  in  the  two  causes  of  GuUan  v.  Trimby  and  Paddon 

v.  Trimby 
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1842.        v.  Trimby  on  the  8th  of  December  1818,  it  was  referred 
1~r~v~*"J^     to  the  Master  to  approve  of  a  proper  settlement  to  be 
v.  made  of  the  fortune  of  Mrs.  Harnett. 

M'DoCGALL. 

A  settlement,  bearing  date  the  12th  day  of  July  1819, 
and  made  between  James  Harnett  and  Susannah  Eliza 
his  wife  of  the  one  part,  and  Alexander  M'Dougall  and 
Thomas  Dobson  of  the  other  part,  was  afterwards  ex- 
ecuted, in  pursuance  of  the  Master's  report. 

The  settlement  recited  the  will  of  Stacie,  the  institu- 
tion of  the  legatee's  suit,  the  taking  of  the  accounts ; 
and  that,  upon  taking  the  accounts,  it  appeared  that 
the  general  personal  estate  was  insufficient  to  pay  the 
general  pecuniary  and  stock  legacies  in  full,  and  that 
an  apportionment  had  been  made;  that  the  sum  of 
117/.  7s.  Id.  sterling,  which  was  invested  in  the  purchase 
of  151/.  l$s.4d.  3  per  cent,  annuities,  had  been  appor- 
tioned to  Mrs.  Harnett  in  respect  of  her  share  of  the 
legacy  of  2000/.  3  per  cent  annuities  given  to  the  chil- 
dren of  Mrs.  Paddon,  and  was  carried  to  the  account  of 
Susannah  Eliza  Paddon;  and  that  by  several  orders 
made  in  the  cause  of  Gtdlan  v.  Trimby,  the  sum  of 
5000/.  3  per  cent,  annuities  had  been  carried  over  to  the 
account  of  Sarah  Russell  for  her  life,  and  another  sum 
of  5000/.  had  been  carried  over  to  the  account  of 
Susan  Wright  for  her  life,  and  the  sum  of  100/.,  part  of 
400/.  long  annuities,  had  been  carried  over  to  the  ac- 
count of  Susannah  Eliza  Paddon;  and  after  further 
reciting  the  order  of  reference,  and  the  Master's  report, 
it  was  witnessed,  that  Harnett  covenanted  with  the 
trustees,  that  if  his  wife  should  attain  twenty-one  years, 
he  and  his  wife  would,  by  fine  or  otherwise,  convey  the 
house  at  Bath  to  the  trustees  of  the  settlement,  upon  the 
trusts*  therein  mentioned;  and  it  was  witnessed,  that 
Harnett  and  wife  sold  and  assigned  the  5000/.  3  per 

cent. 
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cent  annuities  standing  to  the  account  of  Sarah  Russell        1842. 
for  life,  and  Mrs.  Harnett's  share  of  the  money  to  arise      ^TTy'"^' 
from  the  sale  of  the  house  in  Lamb's  Conduit  Street,  and  t>. 

the  5000/.  3  per  cent  annuities,  standing  to  the  account  M^DouoAU* 
of  Susan  Wright  for  her  life,  and  the  sum  of  15l2.135.4cL 
3  per  cent  annuities,  and  the  sum  of  100/.  long  an- 
nuities respectively  standing  in  the  name  of  Susannah 
Eliza  Paddon,  and  all  right  and  interest  of  Harnett  and 
wife  and  each  of  them  in  the  premises,  to  hold  to  the 
trustees  on  the  trusts  therein  mentioned.  The  trusts 
were,  to  raise  500/.  for  the  use  of  Harnett,  either  upon 
Mrs.  Harnett*  attaining  the  age  of  twenty-one  years,  or 
otherwise  v  upon  the  death  of  Mrs.  Russell  or  Mrs. 
Wright.  And  subject  to  that,  during  the  life  of  Mrs. 
Harnett,  to  pay  the  rents  of  the  freehold  house  and  the 
shares  of  the  messuages  thereby  assigned,  and  the  in- 
terest and  dividends  of  the  monies,  stocks,  and  funds,  or 
such  part  thereof  as  should  be,  from  time  to  time, 
vested  in  possession,  to  such  person  and  for  such  pur- 
poses, as  Susannah  Eliza  Harnett  should,  notwithstanding 
her  present  or  future  coverture,  from  time  to  time,  when  % 
and  as  the  same  should  become  due,  but  not  by  way  of 
anticipation,  direct  or  appoint,  and  in  default  of  ap- 
pointment, into  her  own  proper  bands,  for  her  own  sole 
and  separate  benefit,  free  from  the  controul  or  interfer- 
ence of  the  said  James  Harnett,  or  any  Juture  husband  ; 
and  after  her  decease,  on  trust,  if  there  should  be  any 
child  or  children  by  Harnett  or  any  future  husband  or 
husbands,  with  whom  she  might  marry  after  the  decease 
of  Harnett,  for  the  benefit  of  such  children. 

On  the  24th  of  December  1821,  Mrs.  Harnett  attained 
her  age  of  twenty-one  years ;  a  fine  was  levied,  to  the 
uses  of  the  settlement,  of  Mrs.  Harnett's  reversionary 
interest  in  the  freehold  house  at  Bath,  and  on  the  22d 
day  of  January  1822,  an  order  was  obtained,  upon  the 

petition 
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petition  of  James  Harnett,  who  claimed  the  benefit  of 
the  settlement,  for  the  sale  of  so  much  of  the  long  an- 
v.  nuities  then  standing  in  the  name  of  Susannah  Eliza 

Paddon,  as  would  be  sufficient  to  pay  the  costs  of  the 
application,  the  costs  of  the  fine,  and  the  sum  of  SOOL 
to  be  paid  to  Harnett  for  his  own  use. 

* 
In  January  1823,  Mrs.  Russell,  the  tenant  for  life  of 
one  of  the  sums  of  5000/.  3  per  cent,  annuities,  died, 
whereby  the  interest  of  Mrs.  Harnett  in  that  sum  be- 
came vested  in  possession ;  and  pn  the  29th  day  of 
April  in  the  same  year,  the  trustees  of  the  settlement, 
upon  a  petition,  in  which  they  stated  the  marriage  of 
James  Harnett  with  Susannah  Eliza  Paddon,  and  the 
settlement  which  had  been  made,  obtained  an  order  for 
the  transfer  of  the  5000k  S  per  cent,  annuities,  which 
then  stood  to  the  account  of  Sarah  Russell  for  her  life, 
to  the  account  of  Susannah  Eliza  Paddon  ;  and  it  was 
ordered,  that  the  dividends,  subject  to  the  costs  of  the 
application,  should  be  paid  to  the  trustees  of  the  settle- 
ment    The  stock  was  not  carried  over  under  the  order, 
but  by  virtue  of  a  subsequent  order  of  the  14th  of  No- 
vember 1828,  made  after  the  marriage  of  Mrs.  Harnett 
with  a  second  husband,  the  stock  was  carried  to  the  ac- 
count of  the  trustees  of  the  settlement 

Mr.  Harnett  died  on  the  16th  of  August  1828.  Very 
soon  afterwards  (viz.  on  the  12th  of  October  1828)  Mrs. 
Harnett  married  Charles  Edward  Birch. 

On  the  15th  of  May  1829,  an  order  was  made  for 
payment  of  the  dividends  on  the  sum  of  54/.  175.  8d. 
long  annuities  to  M'Dougall  and  Dobson,  as  trustees  of 
the  settlement,  during  the  life  of  Susannah  Eliza  Har- 
nett, therein  described  as  then  Susannah  Eliza  Birch, 
the  wife  of  Charles  E.  Birch.     And  by  a  subsequent 

order, 
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order,  dated  the  19th  of  December  1829,  and  obtained        1842. 
on  the  petition  of  MiDougall  and  Dohson,  it  was  ordered     ^7*^*"*^ 
that  the  long  annuities  should  be  transferred  from  the  v. 

account  of  Susannah  Eliza  Paddon  to  M'Dougall  and 
Dobson  the  trustees  of  the  settlement 


M'Dougaix. 


On  the  12th  of  June  1830,  Susan  Wright,  who  was 
entitled  for  her  life  to  one  of  the  sums  of  5000/.  3  per 
cent,  annuities,  died  ;  and  on  the  1st  day  of  July  1880,  an 
order  was  made  on  the  petition  of  M'Dougall  and  Dob- 
son,  entitled  in  a  cause  in  which  Charles  Edward  Birch 
and  Susannah  Eliza  his  wife,  late  Susannah  Eliza  Har- 
nett, were  stated  to  be  defendants,  for  the  transfer  of  the 
5000/.  S  per  cent,  annuities  from  the  account  of  Susan 
Wright  for  her  life,  to  M'Dougall  and  Dobson,  upon  the 
trusts  of  the  settlement  of  the  12th  of  July  1819. 

In  the  year  1830,  the  leaseholds,  in  which  Mrs.  Birch 
was  interested,  were  sold,  and  in  respect  of  them,  a  sum 
of  142/.  155.3c?.  3  per  cent,  annuities  had  been  trans- 
ferred into  Court  since  the  institution  of  this  suit. 

On  the  30th  of  March  1831,  Mr.  Birch  died.  At  this 
time  the  real  estate  had  been  subjected  to  the  settlement 
by  the  fine  which  had  been  levied  in  the  lifetime  of  Har- 
nett the  first  husband ;  the  two  sums  of  5000/.  3  per  cent, 
annuities  and  the  long  annuities  had  been  transferred 
to,  and  become  vested  in,  the  trustees  of  the  settlement, 
and  were,  if  the  settlement  was  valid,  held  by  them,  on 
trust  for  the  separate  use  of  Mrs.  Birch,  with  remainder 
to  her  children,  of  which  she  had  four  by  her  first 
marriage;  and  the  trustees  were  responsible  for  the 
money  arising  from  the  sale  of  the  leaseholds. 

Mr.  Birch  having  died  on  the  30th  of  March  1831, 
his   widow,   on  the   18th   of  June  following,   married 

the 
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1842.        the  Plaintiff.      No  settlement  wa$  executed  on  their 
\*i"^'     marriage,  but  the  Plaintiff  had  notice  of  the  settlement 

ASHTON  ° 

v.  made  in  1819,  and  by  his  conduct  he  acquiesced  therein, 

MVDougall.   g^  aj^er  ^jg  jnarriagg  concurred  in  the  appointment 

of  a  new  trustee  thereunder;  he  also  joined  his  wife  in 
a  power  of  attorney  to  enable  her  agents  to  receive  the 
dividends  from  the  trustees  of  the  settlement. 

Mrs.  Ashton  had  children  by  her  first  and  third  mar- 
riage. Differences  having  arisen  between  Mr.  and  Mrs. 
Ashton  they  separated,  and,  in  June  1838*  Mr.  Ashton 
filed  this  bill,  praying  in  substance,  for  a  declaration 
that  the  Plaintiff,  Robert  Ashton,  was  entitled,  in  right  of 
his  wife  during  the  marriage,  to  the  rents  and  dividends 
of  the  property  comprised  in  the  settlement  of  1819, 
which  the  Plaintiff  insisted  was  not  binding  upon  him ; 
and  the  bill,  charging  that  in  respect  of  the  estate  and 
stocks,  alleged  to  be  subject  to  the  trusts  of  the  settle- 
ment, there  had  been  several  breaches  of  trust,  prayed 
for  relief  in  respect  thereof  against  the  Defendant,  Alex- 
ander Henderson  MiDougall9  as  representative  of  the 
deceased  trustee  of  the  settlement. 

It  should  also  be  stated,  that  the  Plaintiff  made  a 
claim  to  certain  dividends  arid  interest  on  the  property 
which  had  accrued  between  the  second  and  third  mar- 
riage, and  which  he  alleged  had  not  been  paid  over  by 
the  trustees. 

The  Defendants  insisted  that  the  settlement  of  1819 
was  a  valid  and  subsisting  settlement;  that  by  the  trusts 
thereof,  the  Defendant,  Mrs.  Ashton,  was  entitled  to  the 
income  of  the  property  therein  comprised  for  her  se- 
parate use;  that  the  Plaintiff  had  no  interest  therein, 
and  that  his  bill  ought  to  be  dismissed  with  costs. 

The 
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The  question  in  reality  was,  whether  the  Plaintiff  Mr.        1842. 

Ashton  took  any  interest  in  the  property  settled  on  the     >T^^^^ 

first  marriage.  v. 

M'Dougall. 

Mr.  Pemberton  and  Mr.  Hubback,  for  the  Plaintiff. 

Mrs.  Ashton  was  an  infant  at  the  time  of  the  ex- 
ecution of  the  settlement  on  her  first  marriage;  the 
deed,  therefore,  was  a  nullity  as  far  as  it  purported  to 
be  the  contract  of  an  infant ;  Durnford  v.  Lane  (a)f 
Stamper  v.  Barker,  (b)  At  the  utmost,  it  was  binding 
only  to  the  extent  to  which  the  first  husband  could 
bind  his  wife's  property ;  Simson  v.  Jones,  (c)  As  to 
the  wife's  reversionary  interests  in  the  choses  in  action, 
it  is  clear  that  the  husband  had  no  power  of  binding 
them  as  against  the  wife  surviving,  as  he  had  not  the 
power  of  reducing  them  into  possession;  Purdem  v. 
Jackson  (d)9  Honner  v.  Morton,  (e)  As  they  did  not 
fall  into  possession  during  the  first  coverture,  the  Plain- 
tiff in  right  of  his  wife  is  entitled  to  the  amount,  subject 
to  his  wife's  equity  to  a  settlement.  As  to  the  arrears, 
they  belong  to  the  wife  absolutely,  and  the  husband  is 
also  entitled  thereto  in  her  right. 

It  is  said  that  the  Plaintiff  acquiesced  in  the  settle- 
ment ;  even  if  he  did  so,  it  was  id  ignorance  of  his  rights, 
and  that  will  not  affect  him ;  Murray  v.  Palmer  (g), 
Groves  v.  Perkins.  (//) 

The  words  "  sole  use "  in  the  testator's  will,  are  not 
sufficient  to  limit  the  property  to  the  wife's  separate 
use;  Stanton  v.  Hall  (/),  Tyler  v.  Lake,  (k) 

Mr. 

(a)  1  Bro.  C.  C.  106.  (g)  2  Sch.  $  Lef.  474. 

(*)  5  Mad.  157.  (A)  6  Sim.  576. 

(c)  2  Butt.  $  Myl.  365.  (fl  2  Buss.  $  Myl.  175. 

\d)  1  Butt.  1.  (*)  Ibid.  183. 
(e)  s  Butt.  65. ;  and  Stiffs  v. 
Everiit,  1  Myl.  %  Cr.  37. 
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1842.  Mr.  Kinderdey  and  Mr.  Purvis,  for  Mrs.  Athlon,  and 


Ashton 

V. 


Mr.  Tinney  and  Mr.  Bagshawe,  for  the  trustees. 


M'Douoaix.  I^rst,  as  to  the  leaseholds,  it  is  clear  that  the  settle- 
ment was  binding  both  on  the  husband  and  wife; 
Trollope  v.  Linton  (a),  Donne  v.  Hart  (b) ;  and  accord- 
ing to  the  decision  in  Harvey  v.  Ashley  (c),  even  the 
wife's  contingent  interest  would  be  bound.  The  settle- 
ment was  binding  on  the  husband ;  Middlecome  v.  Mar- 
low  (d) ;  and  being  made  with  the  sanction  of  the  Court  it 
was  binding  also  on  the  wife.  Even  if  it  were  otherwise, 
still  if  it  were  for  the  interest  of  the  wife  so  to  do,  she 
might,  while  discovert,  adopt  it.  From  her  subsequent 
conduct  when  she  was  no  longer  under  coverture,  it  is 
plain  that  she  adopted  and  confirmed  this  settlement, 
and  it  was  not  competent  either  for  her  or  her  after- 
taken  husband  to  defeat  it 

Again,  by  the  will  of  the  testator,  the  property  was 
settled  to  her  separate  use ;  the  words  used  were  suffi- 
cient for  that  purpose ;  Adamson  v.  Armitage  (*),  Ex 
parte  Ray.  (g)  Admitting  she  could  not,  while  an  in- 
fant, affect  the  quality  of  her  separate  estate,  still  it 
remained  separate  estate  upon  her  subsequent  mar- 
riage ;  Johnson  v.  Johnson  (h)9  Tullett  v.  Armstrong,  (i) 
The  arrears  of  separate  estate  are  subject  to  the  same 
qualification,  and  are  held  independent  of  the  husband's 
marital  right. 

Whatever  may  be  the  effect  of  the  settlement,  the 
Plaintiff  has  repeatedly  acquiesced  in  it,  and  dealt  with 

the 

(a)  1  S.  4-  St.  477.  (g)  1  Mad.  199. 

(b)  S  Rust.  4*  Myl.  360.  (h)  I  Keen,  648. 

(c)  5  Atk.  610.  (t)  l  Bcav.  l.,  and  4  Myl  $ 
\d)  2  Atk.  519.  Cr.  377. 

(e)  19  Fes.  416. 
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the  property  on  the  faith  of  its  validity,  he  cannot,        1842. 

therefore,  now  dispute  it     The  Plaintiff  has,  therefore,  VT"S/'"^,' 
no  interest  in  the  matter,  and  the  bill  ought  to  be  dis-  v. 

missed  with  costs.  M'Dougaix. 

Mr.  G.  Turner  and  Mr.  Austen,  Mr.  Wood  and  Mr. 
Levin,  for  other  parties. 

Mr.  Pemberton,  in  reply. 

The  settlement  of  an  infant's  property  under  the 
Court  has  no  greater  efficacy  than  one  made  by  an  in* 
fant  with  the  consent  of  her  parents  or  guardians.  In 
neither  case  can  a  power  of  contracting  be  given  to  an 
infant.  The  settlement  is  only  good  as  the  settlement 
of  the  husband ;  and  as  regards  those  interests  which 
he  has  not  the  power  to  affect,  the  settlement  is  wholly 
inoperative.  The  property  or  some  portion  of  it,  at 
least,  belonged  to  the  wife  at  the  time  of  her  third  mar- 
riage, and  the  Plaintiff  has  entered  into  no  contract  to 
defeat  or  limit  his  marital  rights*  Acquiescence  is  not 
sufficient  to  defeat  a  vested  right. 

Even  if  the  Plaintiff  be  wrong,  this  is  not  a  case  for 
costs :  the  bill  was  filed  after  the  decision  in  Massey  v. 
Parker  (a),  and  before  that  in  TuUett  v.  Armstrong. 

The  Master  of  the  Rolls. 

I  do  not  find  any  thing,  which,  as  it  appears  to  me, 
ought  to  induce  a  Court  to  consider  the  settlement  as 
invalid  for  the  protection  of  Mrs.  Ashton.  The  first 
marriage  took  place  during  her  infancy,  and  the  interests 
to  which  she  was  entitled  and  which  formed  the  subject 
of  the  settlement,  were,  for  the  most  part,  reversionary, 
and  the  reversionary  interests  of  a  married  woman  are 

not 

(a)  8  JW>/.$  JT.  174. 

Vol.  V.  F 
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1842.        not  assignable  as  against  herself  surviving  her  husband ; 
Ah~V     kut  an  assignment  of  a  reversionary  interest  which  falls 
v.  into  possession  during  the  coverture  may  be  valid,  and 

there  seems  to  be  no  reason  why  she  may  not  adopt  an 
assignment  made  during  her  coverture,  for  her  own 
benefit  during  the  whole  of  her  life,  and  for  the  benefit 
of  her  children  after  her  death.  A  part  of  the  rever- 
sionary interests  fell  into  possession  during  the  life  of 
her  first  husband,  who  claimed  and  received  the  benefit 
of  the  settlement,  and  was  bound  by  it.  After  his 
death,  I  think  that  the  wife  surviving  hinV,  and  not 
claiming  to  have  the  funds  transferred  to  herself,  must 
be  deemed  to  have  acquiesced  in  and  adopted  the  settle- 
ment, as  it  was  for  her  interest  to  do.  I  conceive  that 
she  ought  to  be  deemed  to  have  married  her  second 
husband,  Mr.  Birch,  on  the  faith  that  her  property  was 
protected  by  the  settlement,  and  that  he  was  bound  by 
it  The  remainder  of  her  reversionary  interests  fell  into 
possession  during  his  life,  and  became  subject  to  the 
settlement,  and  so  continued  to  be  at  the  time  of  his 
death,  when  the  lady  again  became  a  widow. 

Within  three  months  after  the  death  of  Birch9  viz.  on 
the  18  th  of  June  1831,  she  married  the  Plaintiff;  and  if 
she  had  practised  any  fraud  upon  him  by  misrepresent- 
ations respecting  the  property,  or  given  reason  to  sup- 
pose that  he  would  become  entitled  to  it  in  her  right,  or, 
if  a  single  woman,  entitled  to  property  limited  to  her 
sole  use  free  from  the  control  of  any  husband  she  might 
marry  ought  to  be  deemed,  by  the  act  of  marriage,  to 
have  conferred  such  property  on  her  husband,  Mr. 
Ashton,  might  have  been  entitled  to  relief:  but  the  case 
is  entirely  different ;  Mr.  Ashton,  before  his  marriage, 
was  perfectly  well  acquainted  with  the  settlement.  He 
married  his  wife,  knowing  that  her  property  was  limited 
to  her  separate  use,  and  for  some  years  after  the  mar- 
riage he  entirely  acquiesced  in  it.  Under  the  circum- 
stances, 
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stances,  I  am  of  opinion,  that  the  Plaintiff  is  not,  in 
right  of  his  wife,  entitled  to  any  part  of  the  property 
which  he  claims,  and  that  the  whole  foundation  on 
which  he  asks  for  relief  entirely  fails. 
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ASHTON 

V. 

M'DOUGALL. 


It  was  argued,  that  the  Plaintiff,  if  not  entitled  to 
more,  was  at  least  entitled  to  such  part  of  the  income  as 
became  due  between  the  death  of  Birch  and  Mrs.  Ashton's 
marriage  with  the  Plaintiff:  but  I  am  of  opinion,  that 
any  sums  to  which  she  was  entitled  when  she  married, 
were  due  to  the  trustees  for  her  benefit,  and  were  subject 
to  the  trusts,  and  payable  to  her  for  her  separate  use. 

As  the  Plaintiff  appears  to  me  to  have  no  interest  in 
the  property  comprised  in  the  settlement,  I  can  give  no 
relief  in  respect  of  the  breaches  of  trust  which  have 
been  committed;  and  the  bill  must  be  dismissed  with 
costs  against  all  the  Defendants. 


BAMPTON  v.  BIRCHALL. 


April  19. 


<HE  Defendant  having  obtained  liberty  to  file  a  An  ejectment 
double  plea  (a),  the  Plaintiff  amended  his  bill. 


The  Defendant  thereupon  filed  a  general  demurrer, 
which  now  came  on  for  argument 


1849,  stated 
that  the  Plain- 
tiff's alleged 
right  to  the 
land  accrued 
in  1818,  that 
The  amended  bill  stated,  that  Sir  Frank  Standish  a  bill  had  been 

died  in  May  1812,  seized  of  certain  real  estates,  leaving  toereCoVer2tfie 

Thomas  property,  and 
that  an  eject- 
ment had  been 

brought  in  1832,  which  was  stayed  until  the  Plaintiff  had  paid  the  costs  of  a  former 
ejectment ;  but  it  did  not  state  the  result  of  the  suit  or  action.  Held,  that  it  must 
be  inferred  that  they  had  failed,  and  that  they  did  not  prevent  the  operation  of  the 
Statute  of  limitations. 

JF2 


(a)  4  Beav.  558. 
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1842.  Thomas  Standish  his  heir-at-law;  and,  after  setting  out 
the  pedigree,  it  stated,  that,  at  the  time  of  the  death  of 
the  said  late  Sir  Frank  Standish,  there  were  outstanding, 
certain  terms  for  years  of  the  estates  of  which  he  died 
seized,  which  had  been  in  his  lifetime  satisfied,  and  that 
the  same  still  remained  outstanding,  and  also  certain  mort- 
gages of,  and  incumbrances  upon,  the  said  estates  and 
premises,  for  small  sums  of  money,  and  also  leases  of 
the  said  estate  and  premises  which  were  not  yet  expired. 
That  upon,  or  soon  after  the  death  of  the  said  Sir  Frank 
Standish^  Frank  Hall  entered  into  possession  or  into  the 
receipt  of  the  rents  and  profits  of  the  whole  of  the  said 
estates  and  premises,  and  remained  and  continued  in 
such  possession  or  receipt  up  to  the  time  of  his  death, 
which  happened  in  or  about  the  month  of  December 
1840,  without  having  any  title  thereto;  and  upon  his 
death  the  Defendants  entered  into  possession  under  his 
will,  and  continued  and  were  now  in  such  possession 
and  receipt,  without  having  any  actual  title  thereto. 
That  in  order  to  protect  such  possession,  Frank  Half, 
during  his  life,  procured  some  of  such  satisfied  terms 
as  aforesaid  and  some  of  such  leases  to  be  assigned, 
to  or  upon  trust  for  him ;  and  the  Defendants  or  some 
or  one  of  them  did  also  procure  some  of  such  mort- 
gages or  incumbrances  as  aforesaid,  to  be  assigned  to 
or  upon  trust  for  them  or  some  of  them ;  but  that  other 
of  such  terms,  mortgages,  and  leases  then  remained  and 
still  remained  vested  in  other  persons,  so  that  the  Plaintiff, 
who  was  entitled  to  all  the  real  estate  of  Thomas  Stan- 
dish,  as  his  assignee,  was  unable  to  proceed  at  law  to  re- 
cover the  possession  of  the  said  estates  and  premises. 
It  stated  that  the  mortgages  assigned  to  Frank  Hall  and 
the  Defendants  had  been  paid  off. 

That  Thomas  Standish  took  the  benefit  of  the  Insol- 
vent Act  in  October  1820,  and  died  about  the  1 3th  of 

July 
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July  18S6.     That  Blackburn  and  Johnson  had  been  ori-        1842. 
ginally  appointed  his  assignees ;  and  after  their  decease, 
and  on  the  5th  of  April  1841,  the  Plaintiff  was  appointed 
assignee,  and  as  such  became  entitled  to  the  estates. 

The  bill  alleged  that  the  Defendants  pretended  that 
the  Plaintiff  was  barred  by  the  Statute  of  Limitations; 
whereas  the  Plaintiff  charged  the  contrary,  and  that  he 
was  entitled  to  recover  the  lands,  &c. 

And  the  Plaintiff  charged,  as  evidence  of  the  matters 
aforesaid,  that,  on  or  about  the  15  th  of  June  1824, 
Blackburn,  as  the  then  surviving  assignee  of  Thomas 
Standish,  deceased,  exhibited  his  bill  of  complaint  in 
this  Court  against  Frank  Hall,  deceased,  for  the  pur- 
pose of  recovering  from  him  the  possession  of  the  said 
lands  &c,  and  for  an  account  and  payment  to  him  of  the 
rents  and  profits  of  the  said  estates  &c,  and  for  such 
other  relief  as  therein  mentioned.  And  the  Plaintiff 
further  charged,  as  evidence  of  the  matters  aforesaid, 
that  the  said  Frank  Hall,  deceased,  appeared  to  the 
said  bill,  and  did,  on  or  about  the  12th  April  1825,  put 
in  his  answer  to  the  said  bill,  by  which  he  admitted  the 
seisin  of  the  estates  by#Sir  Frank  Standish  at  his  death, 
and  his  death,  and  certain  specified  parts  of  the  pedigree, 
and  that  there  were  outstanding  terms,  and  submitted 
and  undertook  not  to  set  up  or  avail  himself  of  the  said 
terms,  in  any  proceedings  at  law  which  Blackburn  might 
take  respecting  the  said  estates;  and  he  admitted  the 
insolvency,  and  that  he  had  no  claim  on  the  estate  in 
respect  of  any  mortgage. 

The  bill  also  charged,  as  evidence  of  the  matters  afore- 
said, that,  in  the  month  of  May  1832,  various  actual 
entries  were  made  upon  the  estates,  by  Thomas  Standish 
and  his  assignee,  and  by  his  agent  duly  authorised,  and 

F  3  that 
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1842.  that  shortly  after  such  entries  were  made,  and  in  or  as 
of  Easter  term,  1832,  an  action  of  ejectment  was  com- 
menced on  the  several  demises  of  Thomas  Standish  and 
Blackburn,  in  the  Court  of  King's  Bench,  against  Frank 
Hall,  deceased,  and  the  several  tenants  of  the  estates. 
That  on  or  about  the  7th  of  June  1832,  a  rule  nisi  was 
obtained  from  the  Court  of  King's  Bench  in  the  said 
action  of  ejectment,  which  rule  was  in  the  words  and 
figures,  or  to  the  purport  and  effect  hereinafter  men- 
tioned, viz. :  — 

"Doe  demises  Standish  c\c.  v.  Roe.  —  Upon  reading 
the  affidavit  of  Bethel  Robinson  and  others,  it  is  or- 
dered, that  the  lessors  of  the  Plaintiff,  upon  notice  of  this 
rule  to  be  given  to  their  attorney,  shall,  upon  Wednesday 
the  13th  day  of  June  instant,  shew  cause  why  the  pro- 
ceedings in  the  ejectments  served  upon  Frank  Halt, 
Esq.,  in  the  said  affidavit  named,  and  his  tenants,  should 
not  be  stayed,  until  the  taxed  costs  of  the  former  eject- 
ments are  paid,  and  that  in  the  mean  time  proceedings 
be  stayed." 

Hie  bill  also  charged  that  the  rule  nisi  was,  some 
time  in  the  month  of  June  1932*  made  absolute  (a),  and 
that  by  reason  of  the  said  Thomas  Standish  being  un- 
able to  pay  the  costs  in  the  said  rule  mentioned,  and  of 
Blackburn  having  no  assets  of  Thomas  Standish  in  his 
hands  to  meet  such  costs,  no  further  proceedings  were 
taken  in  the  ejectments,  and  the  ejectments  were  pend- 
ing, at  the  time  of  the  death  of  Frank  Hatty  but  upon 
such  death  became  abated.      v 

The  bill  prayed  a  declaration  of  the  right  of  the 
Plaintiff  to  the  estates,  or  that  an  issue  might  be  directed. 

That 

(a)  S  Bam.  $  Ad.  878. 
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That  the  Defendants  might  be  restrained  from  setting        1842. 

up  the  outstanding  terms ;  and  if  the  Defendants  had  a      r*~y~*"^ 

mortgage  title,  that  the  Plaintiff  might  be  let  in  to  redeem.  v. 

Birchall. 

To  this  bill  the  Defendants  filed  a  general  demurrer 
for  want  of  equity. 

Mr.  Turner  and  Mr.  Elmsley,  in  support  of  the  de-  ' 

murrer. 

The  Plaintiff  has  not  by  his  bill  shewn  any  right  to 
relief.  His  right  of  action  accrued  on  the  death  of  Sir 
Frank  Standish  in  1812,  or  thirty  years  ago.  By  the 
S  &  4  W.  4.  c.  27.  5. 2.  no  action  can  be  brought  to 
recover  any  land  twenty  years  after  the  right  to  bring 
the  action  accrued,  and  this  applies  to  equity,  (a)  Not 
only  is  the  remedy  taken  away,  but  the  right  has  become 
extinguished,  (b)  The  defence  of  the  Statute  of  Limit- 
ations may  be  raised  by  general  demurrer ;  Hoare  v. 
Peck,  (c) 

The  bill  seems  to  rely  on  three  grounds  as  prevent- 
ing the  operation  of  the  Statute  of  Limitations.  First, 
on  the  bill  filed  in  1824  against  Frank  Hall,  but  that 
suit  has,  in  fact,  been,  and  must  be  assumed  to  have 
been,  dismissed,  and  this  bill  is  not  in  continuance  of 
that  suit.  Secondly,  it  is  said  that  entries  were  made 
in  1832;  but  by  the  above  statute  an  entry  is  wholly 
ineffectual  to  prevent  the  operation  of  the  statute,  (d) 
Thirdly,  the  action  at  law,  which  is  wholly  abated,  and 
cannot  be  revived.  The  allegations  in  the  bill  are  un- 
certain, and  must  be  taken  most  strongly  against  the 

Plaintiff. 

Mr. 

(a)  Sect.  24.  Fyton  v.   Pole,    3  Y.    if  CoU. 

(6)  Sect.  34.  266. 

(c)  6  Simons,  51.;    and  see         (</)  Sect.  10. 

f4 
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1842.  Mr.  Pemberton,  Mr.  Bilton,  and  Mr.  Johnson,  contra. 

Bampton  The  bill  contains  a  charge  that  the  Plaintiff  is  not 

Bibchaui  barred  by  the  Statute  of  Limitations,  and  he  will  there- 
fore be  enabled  to  enter  into  evidence  as  to  that  fact  at 
the  hearing.  This,  being  a  general  demurrer,  cannot 
be  allowed,  unless  it  is  quite  clear  that  the  bill  would 
be  dismissed  with  costs  at  the  hearing;  Brooke  v.  He- 
witt, (a) 

The  Statute  of  Limitations  cannot  apply  to  a  case  of 
this  description,  where  proceedings  both  at  law  and  in 
equity  were  commenced  within  the  proper  time;  the 
mere  accident  of  the  death  of  a  party  pending  a  suit 
cannot  have  the  effect  of  destroying  his  rights  and 
upon  the  statements  in  this  bill  neither  the  action  nor 
the  suit  have  yet  been  determined.  In  the  former  a 
conditional  rule  delayed  the  proceeding,  but  did  not 
admit  the  operation  of  the  Statute  of  Limitations ;  in 
the  latter,  an  answer  has  been  put  in,  containing  an 
undertaking  and  submission  not  to  set  up  outstanding 
terms :  this  is  binding  on  the  present  Defendants,  and 
the  Plaintiff  would,  at  least,  be  entitled  to  a  decree  re- 
straining the  Defendants  from  setting  them  up  in  an 
action  at  law. 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
said : 

The  question  is,  not  whether  I  am  to  stop  any  pro- 
ceedings at  law,  for  notwithstanding  any  decision  that  I 
itfay  make  here,  the  Plaintiff  will  be  perfectly  at  liberty 
to  go  on  with  bis  legal  proceedings  if  he  can  support 
them ;  but  the  question  is,  whether  I  am  to  afford  the 
assistance  of  this  Court  in  giving  equitable  relief  to  the 
Plaintiff. 

Sir 
(a)  5  Vet.  25J. 
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Sir  Frank  Standish  died  in  the  month  of  May  1812.        1842. 
The  Plaintiff  in  this  cause  claims  in  the  right  of  a 
person  of  the  name  of  Thomas  Stanley,  and  alleges,  that 
at  the  time  of  the  death  of  Sir  Frank  Standish,  Thomas 
Stanley  was  his  heir-at-law,  and  that  Sir  Frank  Standish 
having  died  intestate,  his  right  to  the  estates  accrued  at 
that  time,  that  is,  in  May  1812.     He  has  stated  in  his 
bill  grounds  of  equitable  relief,  which,  if  he  had  come  in 
due  time,  would  have  beef)  sufficient  to  entitle  him  to 
the  assistance  of  this  Court ;  for  he  says  that  he  has  a 
legal  right,  and  that  he  is  prevented  from  taking  the 
benefit  of  that  legal  right  by  outstanding  terms,  which 
he  seeks  to  have  removed ;  he  also  states  that  some  of 
those  outstanding  terms  are  held  as  a  security  of  money, 
which  has  been  entirely  or  nearly  paid ;  and  (supposing 
that  to  be  the  case)  then,  upon  payment  by  him  of  what' 
is  due,  he  would  be  entitled   to  the  equitable  relief 
which  he  has  asked. 

It  has  not  been  disputed,  in  the  course  of  this  dis- 
cussion, that  there  are  grounds  on  which  equitable  re- 
lief might  be  claimed,  if  the  Plaintiff  had  come  in  due 
time.  But  the  right  having  accrued  in  the  month  of 
May  1812,  this  bill  is  filed  in  the  month  of  January 
1842,  within  a  few  months  of  thirty  years,  during  which 
time,  if  either  the  Plaintiff  or  Stanley,  through- whom  the 
Plaintiff  claims,  had  been  entitled  to  this  right,  they  ought 
to  have  enforced  it  In  answer  to  this  claim  it  is  said, 
not  only  is  your  remedy  barred,  but  your  right  is  extin- 
guished by  the  Statute  of  Limitations ;  prima  facie  it  is 
so ;  the  statute  says  that  if  the  action  or  suit  be  not 
brought  within  a  certain  time  the  right  is  to  be  extin- 
guished. What  then  are  the  circumstances  by  which 
the  operation  of  the  statute  is  to  be  excluded?  Let  us 
look  a  little  at  the  history  of  the  case  so  far  as  it  appears 
on  this  bill,  for  it  is  on  the  bill  alone  that  the  Court  is 

to 
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1 842.        to  proceed  on  this  occasion,  and  I  cannot  in  any  way 
go  out  of  it. 

In  the  year  1812  the  right  accrued.  In  the  year 
1820  Thomas  Stanley  became  insolvent.  There  was  no 
suspension  or  interruption  of  the  right  by  that  fact,  be- 
cause whatever  right  was  vested  in  the  insolvent  was 
transmitted  to  his  assignee,  and  the  assignee  had  just 
the  same  right  of  proceeding  to  recover  any  interest  to 
which  this  person  was  entitled  as  the  person  himself 
had.  Nothing  was  done  till  the  month  of  June  1824; 
and  in  the  month  of  June  1824  the  then  assignee  under 
the  insolvency  filed  a  bill,  which  seems,  from  the  nature 
of  it,  as  it  is  stated  here,  to  be  very  much  in  the  character 
of  the  present  bill.  Mr.  Frank  Hall  who  was  at  that 
time  in  possession  of  the  estate,  was  made  a  Defendant 
to  the  bill,  and  in  the  month  of  April  1825  he  put  in  an 
answer ;  in  which  answer  he  is  stated  to  have  admitted 
certain  things,  and  on  this  demurrer  I  must  take  it 
that  those  things  were  so  admitted  by  him.  Now 
it  is  most  extraordinary  that  the  bill  does  not  state 
any  thing  more  about  that  proceeding.  There  is  an 
end  of  it  in  the  year  1825.  From  the  year  1825  to  the 
year  1842,  it  does  not  seem  that  any  step  whatsoever 
has  been  taken  in  that  suit.  The  Plaintiff  leaves  me 
entirely  in  the  dark  on  the  subject,  and  leaves  me  to 
draw  such  inferences  as  the  circumstances  of  the  case 
warrant.  It  is  perfectly  true,  as  stated  by  the  Defend- 
ants' counsel,  that  you  are  to  presume  against  the 
pleader.  I  cannot  presume  that  the  Plaintiff  in  that  case, 
having  a  continued  right,  and  being  able  to  support 
that  right  by  the  admissions  contained  in  the  answer  to 
that  bill,  thought  fit  to  suspend  all  proceedings  what- 
ever from  1825  downwards.  But  when  I  connect  with 
that  fact,  which  is  of  itself  extremely  strong,  the  cir- 
cumstance that  this  bill  is  in  no  way  founded  on  any 

of 
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of  the  proceedings  which  took  place  in  that  cause,  and        1842. 
does  not  ask  for  the  benefit  of  them,  and  though  stating     j^£^j 
those  admissions,  does  not  ask  the  benefit  of  the  admis-  v. 

sions,  or  of  any  proceedings  in  that  cause,  I  think  the 
necessary  inference  is,  that  that  suit  has  failed.  I  take 
no  notice  of  the  statement  made  at  the  bar,  that  the 
bill  is  dismissed.  I  know  not  whether  it  is  so  or  not, 
but  I  necessarily  assume  from  the  facts  here  stated  that 
that  is  not  an  efficient  cause. 

The  next  thing  that  took  place  was  in  the  month  of 
May  1832,  when  entries  were  made.  Now  I  do  not 
collect  very  distinctly  from  this  record,  on  what  day  in 
May  these  entries  were  made ;  but  I  will  suppose  that 
the  entries  were  made  within  twenty  years  from  the 
accruer  of  the  alleged  right.  The  act  expressly  states 
that  an  entry  of  itself  is  not  to  have  any  effect  in  such 
proceedings.  Those  entries  were  followed  by  an  action, 
which,  it  seems,  the  Plaintiff  had  no  right  to  prosecute, 
because  he  had  not  paid  the  costs  of  a  prior  action,  and 
there  a  conditional  order  was  made  in  the  first  instance 
to  prevent  him  prosecuting  that  action  unless  he  paid 
those  costs,  and  that  order  was  afterwards  made  absolute. 
The  effect  of  making  the  order  nisi  absolute  was  this, 
that  the  party  was  restrained  from  going  on  with  the 
ejectment  until  payment  of  costs ;  but  by  paying  the 
costs,  or  by  an  act  of  his  own,  he  might  have  been  at 
liberty  to  go  on.  It  was  his  own  omission  that  he  did 
not  perform  it;  it  is  said  it  arose  from  poverty;  that  is 
to  be  regretted  if  he  had  a  right  to  maintain ;  but  he  did 
not  pay  the  costs,  and,  the  consequence  was,  that  he 
was  precluded  from  going  on.  The  action  being  stayed 
in  the  manner  I  have  stated,  I  am  of  opinion  that  the 
proceedings  in  that  action  do  not  exclude  the  operation 
of  the  Statute  of  Limitations. 

What 
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1842.  What  happened  next?    Thomas  Stanley  died  on  the 

^2r^     13th  of  July  1836,  but  this,  I  think,  made  no  difference 
*•  at  all  in  the  matter.    Frank  Hall  died  in  the  month  of 

December  1840.  What  was  done  in  the  proceedings  of 
the  insolvency  does  not  appear  until  the  month  of 
April  184*1,  when  the  Plaintiff  was  appointed  assignee 
under  the  insolvency.  Now  I  quite  agree  with  the 
Plaintiff  in  this,  that  there  was  no  extraordinary  delay 
from  April  1841  to  January  1842,  when  this  gentleman 
was  appointed ;  but  that  is  by  no  means  the  question ; 
the  question  is  this,  when  did  the  right  accrue,  when 
ought  the  party  to  have  prosecuted  his  right  ?  on  the 
other  hand,  how  long  have  the  parties  who  claimed  ad- 
versely  in  1812  been  left  undisturbed  in  possession,  un- 
disturbed by  any  effective  proceeding  ?  I  must  say  I 
am  clearly  of  opinion  there  is  nothing  to  exclude  the 
operation  of  the  Statute  of  Limitations  in  this  case. 

A  question  was  rather  mooted  about  the  propriety  of 
taking  advantage  of  the  Statute  of  Limitations  by  means 
of  a  demurrer.  I  really  do  not  see  any  substantial  ob- 
jection to  it;  and  I  do  not  know  how  I  could  refuse  to 
give  effect  to  that  branch  of  the  clause  of  the  statute 
which  says  that  the  right  is  to  be  barred.  It  is  not 
matter  of  remedy  only,  but  there  is  actually  an  extinc- 
tion of  the  right. 

It  appears  to  me  that  this  demurrer  must  be  allowed. 
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THOMASON  *.  MOSES*  April  is.  as. 

HPHE  question  arose  on  a  bequest  contained  in  the  A  testator 

A    will  of  the  testator  Thomas  Moses,  which  was  as  jgg? a°tver 

follows:  —  "There  is   1000/.  sterling,   lodged  in  the  law,  the  son 

hands  of  Messrs.  Ease  and  Bond,  merchants,  London,  eldest  brother) 

I  wish  my  attornies  at  home  to  receive  it  as  soon  after  &**  1000/.  to 

,  ..  i         t     .  t    .         i  .the  testators 

my  decease  as  possible.     I  wish  it  to  be  put  out  on  in-  father  for  life, 

terest  in  England,  and  secured  on  landed  property,  the  j^th^be  * 

interest  thereof  to  be  received  by  my  father  during  his  continued  to 

natural  life,  and  after  his  death  to  be  continued  to  my  hunger*10  * 

brother  Henry  Moses  during  his  natural  life,  and  after  brother,  and 

his  death,  to  be  continued  to  my  next  nearest  heir,  and  so  [huH  — "and 

on.    This  property  is  not  meant  to  be  disposed  of  by  afte*  nis  d?1*1 

any  of  the  family."  nued  to  my 

next  nearest 
heir,  and  so 
The  testator  died  in  1813,  leaving  his  father  and  the  on.  This  pro- 
issue  of  his  deceased  eldest  brother  Richard,  and  two  niean^to  be 

other  brothers,  Henry  and  John,  him  surviving.  .  disposed  of 

by  any  of  the 
family." 

At  the  time  of  his  death,  Richard,  the  son  of  Richard,  2^5.211^ 

the  deceased  eldest  brother,  was  the  testator's  heir-at-  tation  was 

law,  and  John  Moses,  the  testator's  father,  was  his  sole  certeintyUD" 

next  of  kin.  In  a  suit  to 

obtain  the 
decision  of 
John  Moses,  the  father,  died  in  1822,  and  Henry  the  Court  on 

Moses,  the  brother,  died  in  1832,  having  respectively  ful  will,  the 

received  the  interest  of  the  1000/.  to  their  deaths.    At  flain^ff 

turned  out  to 

the  death  of  Henry,  Richard,  the  son  of  Richard,  was  have  no  in- 
the  heir-at-law  of  the  testator,   and  the  children  of  CcTit.up™ 
Richard,  Henry,  and  John  were  bis  next  of  kin.     The  making  a  de- 
question  was,  to  whom,  under  the  circumstances,  the  the  rights, 
1000/.  now  belonged.  ordered  the 

..  rr«  costs  of  all 

There  parties  out  of 
the  fund. 
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There  were  several  claims  advanced  for  this  fund. 

Thomason 

v.  First,  it  was  claimed  by  Richard  the  younger,  the 

heir-at-law  of  the  testator,  on  the  ground  of  the  money 

being  given  to  the  heir  as  a  persona  designala;  Gwynne 

v.  Muddock.  (a) 

Secondly,  it  was  claimed  by  the  daughters  of  Henry, 
the  testator's  second  brother,  as  co-heirs,  on  the  ground 
of  their  being  the  "  next  and  nearest  heir"9  to  Henry, 
their  father,  it  being  argued  on  their  behalf  that  the 
testator  had  passed  over  Richard  and  his  issue;  that 
the  bequest  could  not  revert  back  to  that  line  so  as  to 
continue  to  "  the-  next  and  nearest  heir;"  and  that  the 
word  heir  did  not  always  mean  the  heir-at-law  strictly, 
but  might  be  qualified ;  Chambers  v.  Taylor,  (b) 

Thirdly,  it  was  claimed  by  the  persons  who  were  the 
next  of  kin  of  the  testator  at  the  death  of  Henry,  on  the 
ground  that  the  word  "  heir,"  having  reference  to  per- 
sonalty, must  be  construed  next  of  kin;  Holloway  v. 
HoUoway  (c),  Vaux  v.  Henderson  (d),  Gittings  v.  M'Der- 
mott  (e) ;  and  that  the  class  must  be  ascertained  at  the 
death  of  Henry,  the  tenant  for  life;  Mounsey  v.  Bla- 
mire.  (g) 

Fourthly,  it  was  claimed  by  persons  representing 
John,  the  father  of  the  testator,  on  the  ground  that  he 
was  sole  next  of  kin  at  the  testator's  death,  and  who  in- 
sisted that  the  gift  was  void  for  uncertainty,  and  went 
to  the  father  as  next  of  kin;  Waite  v.  Templer(h), 
Hayes  v.  Hayes,  (i) 

Mr. 

(«)  14  Fes.  488.  (<?)  2  Myl  <j-  K.  69. 

\b)  2  Myl  Sf  Cr.  376.  (g)  4  Ruts.  384. 

(c)  5  Fes.  399.  (h)  2  Sim.  524. 

(d)  1  Jac.  $  W.  388.  (i)  4  Ruts.  3!  1. 
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Mr.  Pemberton  and  Mr.  RoU,  for  the  Plaintiff. 

Mr.  Kindersley  and  Mr.  K.  Parker ; 

Mr.  G.  Turner  and  Mr.  Sogers, 

Mr.  Walker,  for  other  parties. 

Mr.  Pemberton,  in  reply,  referred  to  Zord  Deerfturst 
v.  The  Duke  of  St.  Albaris.  (a) 

The  Master  of  the  Rolls. 

The  question  in  this  cause  depends  on  the  construc- 
tion of  the  words  "  to  be  continued  to  my  next  nearest 
heir,  and  so  on."  The  testator,  at  the  time  of  his 
death,  had  a  father  and  two  brothers,  Henry  and  John, 
who  were  living,  but  his  eldest  brother  Richard  had 
previously  died,  leaving  children.  In  this  situation  of 
things  he  made  his  will,  containing  this  expression  of 
his  wishes ;  without  any  doubt  he  intended  a  perpetuity. 
The  heir  of  the  testator,  at  the  time  of  his  death,  being 
the  eldest  son  of  Richard^  he  adopted  this  particular 
mode  of  sucpession;  he  gave  it  first  to  his  father  for 
life,  then  to  his  younger  brother  for  life,  and  then 
"  to  be  continued  to  his  next  nearest  heir."  These 
words  seem  relative,  and  refer  to  what  went  before,  and ' 
he  seems  to  have  intended  the  persons  next  to  those 
whom  he  had  treated  as  heirs  by  the  preceding  gifts. 
The  difficulty  is  this,  did  he  mean  the  heir  properly  so 
called,  or  some  other  persons  ?  And  I  have  consider- 
able difficulty  in  imputing  to  him  that  he  meant  the  per- 
son who,  as  heir-at-law,  would  have  succeeded  to  his 
real  estate. 

The  first  gift  is  to  the  father,  who  was  not  his  heir, 
and  the  next  gift  is  to  the  younger  brother,  who  was 

not 

(a)  5  Mad.  232.,  8  Blu  547.,  2  CL  «fr  Fin.  611. 


Moses. 
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1842.        not  heir,  and  then  it  is  to  be  continued  to  his  next 

)^v-^'     nearest  heir ;  next  to  whom  ?    It  is  contended,  that  it 
Jlhomason 

v.  must  have  been  the  next  heir,  excluding  all  those  passed 

over.     On  the  other  hand,  it  is  said  he  meant  it  to  go 

to  all  his  brothers,  and  then  to  revert  back  to  the  child 

of  the  deceased  brother. 

There  is  so  much  difficulty  and  uncertainty,  that  I 
think  it  impossible  to  give  the  words  a  satisfactory  con- 
struction. If  that  should  be  the  case,  the  gift  will  be 
void,  and  belong  to  the  next  of  kin.  I  will  give  the 
point  further  consideration. 


April  22.  The  Master  of  the  Rolls. 

Having  further  considered  this  case,  I  remain  of  the 
opinion  which  I  before  expressed.  The  testator,  in- 
tending the  legacy  of  1000/.  to  be  continued  in  his 
family,  seems  to  have  contemplated  a  peculiar  line  of 
succession  in  which  he  meant  the  legacy  to  devolve. 

His  father  was  to  take  first. 

After  the  death  of  his  father,  his  brother  Hemyy  who 
was  his  eldest  surviving  brother,  was  to  take. 

After  the  death  of  Hcnty,  the  legacy  was  to  be  con- 
tinued to  the  testator's  "  next  nearest  heir,  and  so  on." 

The  words  "  continued  to  my  next  nearest  heir,  and 
so  on,"  appear  to  me  to  have  relation  to  the  preceding 
limitations.  They  seem  to  mean  a  continuation  to  the 
testator's  nearest  heir,  in  some  way  next  after  him  who 
has  before  enjoyed  the  legacy,  and  so  on  in  like  order 
of  succession. 

What 
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What  then  is  the  succession,  which,  beginning  with 
the  father,  and  after  the  father's  death  passing  over  the 
heir,  and  children  of  the  testator's  eldest  brother,  vests 
in  the  eldest  surviving  brother,  and  is  then  to  be  con- 
tinued in  like  succession  to  the  testator's  next  nearest 
heir? 
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Moses. 


I  think  it  quite  uncertain  who  was  meant  to  be  de- 
signated by  the  word  "  heir." 

In  the  ordinary  sense  of  the  word,  the  father  was  not 
the  testator's  nearest  heir ;  nor  was  the  eldest  surviving 
son  nearest  heir,  or  heir  next  after  the  father.  How 
then  are  we  to  determine,  from  the  words,  who  is  the 
next  nearest  heir,  in  a  succession,  which,  having  thus 
commenced,  was  to  be  continued  "  so  on  ?" 

The  testator  may  have  contemplated  a  line  of  succes- 
sion, capable  of  being,  within  proper  limits,  carried  into 
effect  by  apt  words :  but  the  word  "  heir,"  which  he  has 
used,  imports,  in  some  sense  or  other,  the  right  of  legal 
succession ;  and  he  has  at  the  same  time  so  expressed 
himself,  as  to  shew  that  he  did  not  intend  the  order  of 
legal  succession ;  and  under  these  circumstances,  it  ap- 
pears to  me,  that  the  persons  intended  to  take  after 
Henry  are  wholly  uncertain,  and  that  the  legacy  be- 
longs to  the  next  of  kin  under  the  statute. 


Mr.  Turner.     The  Plaintiff  has  therefore  no  interest, 
and  the  bill  must  be  dismissed. 


The  Master  of  the  Rolls. 

This  is  a  proper  case  for  payment  of  the  costs  of  all 

parties  out  of  the  fund.      There  was  once  a  doubt  whe- 

Vol.  V.  G  ther 
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ther  costs  could  be  ordered  to  be  paid  in  such  a  case, 
but  it  has  been  held  otherwise.  There  must  neces- 
sarily be  a  declaration  of  the  rights. 

Mr.  Turner  said,  he  remembered  a  case,  in  which 
Lord  Eldon  said,  that  he  would  make  no  decree,  unless 
the  parties  would  consent  that  the  costs  should  be  paid 
according  to  the  equity  of  the  case. 


April  19.  SI. 
26. 

A  stranger  to 
a  cause  can- 
not, as  of 
course,  except 
to  and  refer 
a  pleading 
alleged  to  be 
scandalous  as 
to  him,  and 
impertinent 
as  between 
the  parties, 
but  he  may  be 
authorised  so 
to  do  upon 
making  a 
special  appli- 
cation to  the 
Court. 


WILLIAMS  v.  DOUGLAS. 

y4  R.  S.,  a  solicitor,  who  was  not  a  party  to  the 
-^-*-  •  cause,  conceiving  the  Plaintiff's  bill,  and  an  affi- 
davit in  support  thereof,  to  be  scandalous  and  imper- 
tinent, took  exceptions  in  writing  thereto,  which  were 
signed  by  counsel,  and  were  delivered  to  the  Plaintiff's 
clerk  in  Court 

He  then  applied  for  an  order  of  course,  referring  the 
exceptions  to  the  Master ;  but  the  officer  of  the  Court, 
entertaining  a  doubt  as  to  the  regularity,  declined  draw- 
ing it  up  without  the  directions  of  the  Court 


Mr.  Elderton  now  applied  to  the  Court  to  have  the 
order  drawn  up,  and  having  referred  to  several  of  the 
authorities  after  stated, 


The  Master  of  the  Rolls  said,  as  the  order  of  re- 
ference must  be  obtained  within  six  days  from  the  filing 
the  exceptions  (a),  it  had  better  be  now  made,  to  enable 

the 
(a)  Ord.  Can.  7. 
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the  parties  to  discuss  its  regularity.  The  applicant  must 
undertake  not  to  act  on  the  order  until  Thursday  next, 
and  give  immediate  notice  thereof  to  the  Plaintiff,  who 
must  have  liberty  to  move  the  Court  on  that  day,  with- 
out notice  (a),  to  discharge  the  order. 


1842. 


Williams 

v. 
Douglas. 


Mr.  George  Turner,  on  behalf  of  the  Plaintiff,  now 
moved  to  discharge  the  order  referring  the  exceptions. 


April  SI. 


Mr.  Pemberton  and  Mr.  Elderton,  contra. 
Mr.  Turner,  in  reply. 


The  following  authorities  were  referred  to :  1  DanieTs 
Pr.  460.,  Lord  Bacon's  Order  (b),  Lord  Clarendon's 
Order  (c),  Abergavenny  v.  Abergavenny  {d\  Bishop  v. 
Willis  (e),  FeU  v.  Christ's  College  (g),  Coffin  v.  Cooper  (A), 
Ex  parte  Simpson  (i),  Erskine  v.  Garthshore(k),  Anony- 
mous (/),  which  appears  from  the  Reg.  Lib.  to  have 
been  a  case  of  Porter  v.  Evors,  Ex  parte  Morgan,  and 

came 


Reference  for 
scandal  and 
""pertinence, 
on  tbe  joint 
petition  of 
Plaintiff  and 
tflm  solici- 
tor, the  plead. 
"»g  being 
KudaJousu 
to  the  latter. 


(a)  Reg.  Lib.  1841.  B.  fol. 
6S8. 

(6)  Beames,  25. 

(<?)  Ibid.  165—7. 

\d)  2  P.Wms.312. 

(O  Bishop  ©.Willis. —  llth 
of  July  1 749.  Petition  by  Plain- 
tiff and  Francis  Leicester,  his 
solicitor,  setting  forth,  that  De- 
fendant had  put  in  his  answer, 
which  Petitioners  apprehended 
was  scandalous  as  to  Petitioner 
Leicester,  and  impertinent  as  to 
Plaintiff;  and  therefore  they 
prayed,  that  it  might  be  referred 
for  scandal  and  impertinence, 
which  was  ordered. 

This   answer   was  reported 


scandalous  as  to  Petitioner  Lei- 
cester; and  it  appearing  that  the 
Defendant's  solicitor,  one  Owen, 
had  inserted  the  scandalous 
matter,  and  put  counsel's  name 
to  the  answer,  without  having 
any  authority  for  so  doing,  tbe 
Court  committed  him,  and  or- 
dered him  to  pay  the  costs  of 
the  scandal,  which  the  Master 
taxed  at  150/.  Deaves,  Rolls 
MSS.  118. 

(g)  2  Bro.  C,  C.  279. 

(A)  6  Ves.  514. 

(i)  15  Ves.  476. 

(*)  18  Ves.  114. 

(/)  4  Mad.  252. 


Solicitor 
having  in- 
sertedscandal- 
ous  matter  in 
an  answer, 
and  put  coun- 
sel's name 
thereto  with- 
out authority, 
committed 
and  ordered 
to  pay  costs. 


G  2 
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1842.        came  on  upon  the  4th  and  8th  of  April  1818,  so  that 

^J^^"^     the  Vice-Chancellor  seemed  to  have  had  the  opportunity 

t>.  of  communicating  with  Lord  Eldon  in  the  interval. 

Douglas. 

The  Master  of  the  Rolls. 

I  will  take  time  to  consider  this  case.  It  is  a  matter 
of  serious  consideration,  whether  it  can  be  possible  for 
a  party  to  introduce  on  the  record  scandalous  matters 
greatly  to  the  prejudice  of  a  stranger  to  the  suit ;  and 
that  such  party  is  not  to  have  an  opportunity  of  apply- 
ing to  be  relieved  from  the  imputation.  If  that  be  so, 
he  and  his  memory  may  be  injured  to  all  time.  This 
is  a  state  of  things  which  I  cannot  think  is  likely  to  be 
sustained.  It  may,  however,  be,  that  the  practice  can 
only  be  settled  by  a  general  order  of  the  Lord  Chan- 
cellor on  the  subject. 

As  to  the  objection  for  impertinence,  I  may  observe, 
that  if  the  statements  be  relative  to  the  issue  between 
the  parties,  and  necessary  for  the  determination  of  their 
rights,  then,  though  it  may  happen  to  be  reproachful 
or  scandalous  to  a  person  not  a  party  to  the  suit,  it  may 
be  said  he  has  no  right  to  complain.  With  respect  to 
a  stranger,  the  whole  of  the  statements  in  a  bill  are 
impertinent.  But  the  matter  complained  of  may  be  at 
the  same  time  impertinent  as  regards  the  issue,  and  scan- 
dalous towards  a  stranger.  It  is  alleged,  in  this  case, 
that  the  matter  is  scandalous ;  and  I  can  scarcely  recon- 
cile myself  to  the  notion  that  a  person,  not  a  party  to 
the  suit,  has  no  remedy  unless  by  action ;  he  may  how- 
ever, according  to  the  decisions,  be  left  in  that  unfor- 
tunate situation.  I  shall  look  at  the  authorities,  and 
in  the  meantime  postpone  my  decision. 


The 
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The  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  a  person  who  is 
not  a  party  to  the  cause,  alleging  that  the  bill  contains 
matter  which  is  at  the  same  time  impertinent  as  between  A  « 
the  parties,  and  scandalous  as  against  him,  is,  of  course 
and  without  leave,  entitled  to  file  exceptions  for  scandal 
and  to  obtain  an  order  to  refer  the  exceptions  to  the 
Master,  with  a  view  to  have  the  scandalous  and  imper- 
tinent matter  (if  it  be  so  found)  expunged. 

There  is  but  little  authority  on  the  subject :  but  from 
the  terms  in  which  Lord  Bacon's  order  is  expressed, 
from  the  dicta  of  Lord  Eldon,  expressed  in  a  manner  to 
shew  that  he  had  considered  the  subject,  and  from  the 
apparent  necessity  of  the  case,  there  being,  as  I  conceive, 
no  other  way  of  doing  effectual  justice  to  an  injured 
party,  it  would  seem  that  the  Court  must  have  jurisdic- 
tion and  authority  to  expunge  scandal  from  the  record, 
at  the  instance  of  a  person  who  may  not  be  a  party  to 
the  cause. 

Effectual  justice  to  a  person  aggrieved  by  such  scan- 
dal cannot  be  obtained  by  means  of  an  action,  or  any 
succession  of  actions.  Whilst  the  record  remains  un- 
altered there  is  scandal,  a  perpetual  reproach  and 
shame,  for  which  no  just  damages  can  be  assessed,  no 
just  compensation  ever  given,  and  which  can  only  be 
removed  by  the  authority  of  this  Court.  I  own  that  I 
cannot  attribute  much  weight  to  the  objection  (which 
the  Court  could  by  its  own  order  so  easily  remove),  that 
a  person  not  a  party  to  the  cause  has  no  right  to  an 
office-copy  of  the  bill.  And  I  see  no  hardship  in  com- 
pelling a  party  who  has  introduced  into  the  record  con- 
tumelious matter  amounting  to  scandal  to  shew  that  it 
is  material  to  the  purposes  of  justice.     It  is  not  denied 

G  3  that 
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that  the  Court  could,  by  its  own  order,  made  mero 
motu9  direct  apparent  scandal  to  be  expunged.  If  this 
were  done,  it  would  be  in  the  discharge  of  a  public  duty; 
and  surely  the  Court  would  accept  the  suggestions  of 
any  stranger  to  enable  it  to  perform  a  public  duty. 

But  assuming,  on  this  occasion,  that  the  Court  might 
order  scandal  or  contumelious  matter,  not  material  or 
pertinent  to  the  matters  in  question  between  the  parties, 
to  be  expunged,  at  the  instance  of  a  person  who  is  not  a 
party  to  the  cause,  it  does  not  follow  that  the  whole 
proceeding  is  of  course. 

The  case  of  Ex  parte  Morgan,  in  the  cause  of  Porter 
v.  EvorSj  which  is  anonymously  reported  by  Mr.  Mad- 
dock  (0),  amounted  to  no  more  than  the  refusal  of 
an  ex-parte  application,  in  which  respect  I  conceive  it 
to  have  been  right;  and  although  the  words  attributed 
to  Sir  John  Leach  express  a  general  proposition,  that  no 
application  can  be  made  by  a  stranger  to  the  record  to 
refer  a  bill  for  scandal,  yet  it  was  not  called  for  by  the 
particular  application ;  the  order  of  Lord  Bacon  was  not 
referred  to,  and  although  the  learned  Judge  had  com- 
municated with  Lord  Eldon,  the  proposition  is  at  vari- 
ance with  his  reported  opinion  on  other  occasions. 

Upon  consideration,  I  think  that  a  person  not  a  party 
to  the  record  cannot  adopt  this  proceeding  without  spe- 
cial leave ;  he  requires  the  assistance  of  a  special  order, 
to  enable  him  to  prosecute  the  reference  with  effect,  and 
to  compel  the  party  whom  he  accuses  of  scandal  to 
prove  the  materiality  of  the  allegations  so  characterised; 
and  I  think  that  the  order  now  in  question  ought  to  be 
discharged,  on  the  ground  of  its  having  been  obtained 

ex  parte. 

An 

.  (a)  4  Mad.  352. 
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An  application  to  the  Lord  Chancellor  to  discharge        1842. 
the  order  I  now  make,  or  to  give  the  solicitor  leave  to      'w^lums 
except,  with  such  special  assistance  as  a  person  not  a  v. 

party  to  the  cause  may  require,  will  bring  the  whole 
question  under  the  consideration  of  his  Lordship,  (a) 

(a)  Discharge  the  order  of  the  1 9th  of  April,  but  without  costs. — 
Reg.  Lib.  1841.  B.  675. 


Doug  Lit. 


RICHARDSON  v.  HORTON.  March  «4. 

April  26. 

npHlS  was  a  motion,  that  exceptions  exhibited  by  the  A  party, 

-*■  Plaintiffs  to  the  Master's  separate  report  might  be  ^'"f  ^nd 

taken  off  the  file ;  or  that  the  twelfth,  thirteenth,  and  served  the 

fourteenth  exceptions  might  be  expunged  for  irregularity,  COnfirm  the 

or  that  the  same  might  not  be  heard  or  might  not  be  Maste^,8  re- 

.  port,  may 

proceeded  on.  afterwards  file 

exceptions 
thereto;  and 
The  Plaintiffs,  on  the  22d  of  January  1842,  obtained  the  time 

an  order  fifes,  to  confirm  the  Master's  report,  whereby  it  JJ^  jjjaw  £ 

was  ordered,  that  the  report  should  be  confirmed,  unless  done,  is  un- 

the  other  parties,  having  notice  of  the  order,  should,  the  or(jer  to 

within  eight  days  after  such  notice,  shew  good  cause  to  confirm  abso- 

lute  is  made*: 
the  contrary.     This  order  was  served  on  the  Defendants  but  it  may  be 

limited  by  an 
order  nisi  ob- 
tained by  any  other  party  on  the  neglect  of  the  party  having  the  carriage  of  the 
report. 

In  the  computation  of  time,  the  rules  which  prevail  in  the  Registrar's  office  and 
Six  Clerks'  office  are  different. 

Where  the  draft  report  is  altered,  upon  objections  carried  in  after  the  warrant  to 
sign,  new  objections  may  afterwards  be  carried  in,  and  exceptions  founded  thereon 
are  regular. 

Where  the  draft  report  has  been  varied  on  the. consideration  of  objections  dis- 
posed of  after  the  warrant  to  sign  is  attended,  it  is  competent  to  any  party,  before 
the  expiration  of  the  warrant  to  sign  the  report  on  the  objections,  to  carry  in  ob- 
jections to  new  matter  introduced  into  the  draft,  or  to  any  part  of  the  original 
draft,  which  has  been  affected,  to  the  prejudice  of -ihe  party,  by  any  alteration  made 
in  the  draft  by  way  of  addition  or  omission. 

G  4 
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1 842*        on  the  24th  of  January.     On  the  3 1  st  of  the  same  month 

J^"v-^/    the  Defendants  filed  exceptions,  and  on  the  same  day 
Richardson  r         »  ^ 

v.  obtained  and  served  an  order  to  set  them  down.     The 

order  was  served  on  the  3rd  of  February,  and  the  ex- 
ceptions were  set  down  on  the  4th.  The  Plaintiffs  also 
took  exceptions,  and  on  the  1st  of  February  obtained  an 
order  to  set  them  down  to  come  on  with  the  Defendants' 
exceptions. 

In  support  of  that  part  of  the  motion  which  asked  that 
all  the  exceptions  might  be  taken  off  the  file,  it  was  con- 
tended first,  that  the  Plaintiffs,  having  obtained  an  order 
nisi  to  confirm  the  report,  were  not,  themselves,  at  li- 
berty to  except  to  the  report,  or  at  least  were  not  at 
liberty  to  do  so  without  leave.  Secondly,  that  if  they 
were  at  liberty  to  except,  they  were  bound  to  do  so 
within  eight  days  after  the  date  of  the  order,  when  they 
who  obtained  it,  of  course  had  notice  of  it. 

On  the  other  hand,  the  Plaintiffs  relied  on  what  they 
stated  to  be  the  settled  practice  of  the  Court,  which  en- 
titles a  party  who  has  the  carriage  of  the  report  to  ob- 
tain an  order  nisi  to  confirm  the  report,  and  afterwards 
to  except  to  it;  and  which  entitles  any  party  to  except 
until  the  order  to  confirm  absolute  is  obtained. 

The  other  part  of  the  motion,  viz.,  that  the  twelfth, » 
thirteenth,  and  fourteenth  exceptions  might  be  expunged 
for  irregularity,   depended   on   the  following  circum- 
stances :  — 

On  the  28th  of  May  1841,  the  Plaintiffs  regularly 
took  in  the  objections  on  which  the  first  eleven  excep- 
tions were  founded.  The  warrant  on  signing  the  report 
was  returnable  and  attended  on  the  7th  of  June.  On 
the  same  day  the  Defendants  left  their  objections,  and 

nothing 
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nothing  could  be  done  till  the  objections  on  both  sides        1842. 
had  been  disposed  of.     Various  proceedinirs  took  place   J^v"^ 

■         ..       .  ,  ,    ,      KlCHARDSOK 

on  the  objections,  and  many  warrants  were  attended.  v. 

In  the  result  the  draft  of  the  report  was  varied.  Some 
new  matter  was  introduced,  and  the  references  to  an 
answer  and  to  an  affidavit,  which  were  contained  in  the 
draft  as  it  first  stood,  were  struck  out. 

The  Plaintiffs  then  took  in  objections,  on  which  their 
twelfth,  thirteenth,  and  fourteenth  exceptions  were 
founded. 

Mr.  Pemberton  and  Mr.  Koe,  for  the  motion,  cited 
Manners  v.  Bryan  (a),  and  Ex  parte  Box.  (b) 

Mr.  Turner  and  Mr.  Sogers,  contra,  cited  2  DanieVs 
Pr.  944.  947.  Anon,  (c) 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls.  I  will  inquire  into  the 
practice  before  giving  my  opinion. 


The  Master  of  the  Rolls.  April  26. 

The  books  of  practice  were  cited,  to  shew  that  the 
order  nisi  did  not  prevent  the  party  who  had  obtained 
it  from  excepting,  but  the  only  authority  referred  to  was 
an  anonymous  case  in  Moseler/s  Reports,  p.  305. 

That  case  was  Pollard  v.  Collins ;  and  it  appears  by 
the  Registrar's  Minute  book  (d)  that  on  a  motion  being 

made 

{a)  5  Sim.  147.;  and  \  M.$  (d)  Extract  from  Registrar's 
Km  453.  Minute  Book. 

(*)  2  Vet.  sen.  388.  The  Load  Chancellor. 

(c)  Moteiey,  305.  Mr.  Thomas  Bennett. 

Mr. 
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1842. 


Richardson 

v. 

Hokton. 


made  for  an  act  to  be  done  by  the  Defendant  on  pay- 
ment of  money  reported  due  to  him,  the  Court  stated, 
that  both  sides  were  to  be  at  liberty  to  except  to  the 
report,  and  thereupon  the  Plaintiff  moved,  and  an  order 
was  made  to  confirm  the  report  nisi.  The  only  order 
entered  in  the  Registrar's  boolc  is  the  order  nisi  to  con- 
firm the  report  which  was  made  on  the  motion  of  the 
Plaintiff.  The  Defendant  afterwards  filed  exceptions, 
and  then  exceptions  were  filed  by  the  Plaintiff,  on  whose 
motion  the  order  nisi  had  been  obtained.  Both  sets  of 
exceptions  were  set  down  to  be  heard ;  and  the  Defend- 
ant waving  one  of  his  exceptions,  it  was  referred  back 
to  the  Master  to  review  his  report  on  all  the  rest  of  the 
exceptions  on  both  sides. 


In  consequence  of  its  being  entered  in  the  Registrar's 
Minute  Book,  that  both  sides  were  to  have  leave  to  ex- 
cept, this  is  not  a  clear  authority,  that  a  party  who  has 
obtained  the  order  nisi  may  nevertheless  except  without 
leave. 

I  have  therefore  made  inquiries  as  to  the  course  of 
practice,  and  the  information  which  1  have  received  is, 
that  a  Plaintiff  or  other  party  having  the  carriage  of  a 
report  has  always  been  allowed  to  obtain  an  order  nisi 
to  confirm  such  report,  and  afterwards  to  file  exceptions 
thereto.     And  as  to  the  time  within  which  this  may  be 

done, 


Mr.  Elde. 

Veneris  6t0  die 
Marti*  1729. 
Pollard  v.  Collins.  —  Mr. 
Lutwt/ch,  p.  quer.y  moves  that 
the  Defendant  may  forthwith 
transfer  to  the  Plaintiff  150 
shares  in  the  Welsh  Copper  Com- 
pany, on  payment  of  the  money 


reported  due  to  him,  and  that 
the  Plaintiff  may  be  discharged 
out  of  custody. 

Mr.  Solicitor-General,  for  the 
Defendant. 

Cur.  both  sides  to  be  at  li- 
berty to  except  to  the  report. 

Cur.  confirms  the  report  nut 
on  motion  of  Mr.  Luiwych. 
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done,  it  is  unlimited  till  the  order  to  confirm  absolute  is        1842. 

made,  but  it  may  be  limited  by  an  order  nisi,  to  be  ob-  -B^f^Li 
tamed  by  any  other  party,  on  the  neglect  of  the  party  v. 

having  the  carriage  of  the  report. 

Such  being  the  course  of  practice,  which  I  have  no 
authority  to  alter,  I  can  make  no  order  on  that  part  of 
the  motion  which  asks  that  the  exceptions  may  all  of 
them  be  taken  off  the  file. 

On  this  occasion,  it  has  become  unnecessary  to  con- 
sider the  mode  of  computing  the  number  of  days  to 
elapse  between  the  service  of  the  order  nisi  and  the  time 
when  the  order  absolute  may  be  obtained.  Upon  the 
question,  however,  as  to  the  computation  of  time,  I 
find,  on  inquiry,  that  the  established  rules  which  pre- 
vail in  the  Registrar's  Office  and  in  the  Six  Clerks' 
Office  are  different  I  hope  that  a  proper  occasion  will 
be  found  to  reduce  them  to  uniformity  by  competent 
authority. 

The  other  part  of  the  motion,  which  asks  that  the 
twelfth,  thirteenth,  and  fourteenth  exceptions  may  be 
expunged  for  irregularity,  is  supported  by  an  allegation 
that  they  are  founded  on  objections  which  were  carried 
into  the  Master's  office  after  the  warrant  on  signing  the 
report  was  attended. 

Generally,  objections  are  not  to  be  taken  into  the 
Master's  office  after  the  warrant  on  signing  the  report 
has  been  attended.  The  question  is,  whether  the  gene- 
ral rule  is  to  be  applied,  under  such  circumstances  as 
took  place  in  this  case. 

I  find  that  there  has  been  some  difference  of  opinion 
upon  the  question,  whether,  even  under  these  circum- 
stances, 
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1842.  stances,  new  objections  might  be  carried  in :  but  the  in- 
lh"*~Y~*~L  justice  of  excluding  any  party  from  objecting  to  new 
matter  introduced  into  the  draft,  after  the  first  attendance 
on  the  warrant  to  sign,  appears  to  me  obvious;  and  lam 
of  opinion,  that  when  the  draft  report  has  been  varied 
on  the  consideration  of  objections  disposed  of  after  the 
warrant  to  sign  was  attended,  it  is  competent  to  any 
party,  before  the  expiration  of  the  warrant  to  sign  the 
report  on  the  objections,  to  carry  in  objections  to  new 
matter  introduced  into  the  draft,  or  to  any  part  of  the 
original  draft  which  has  been  affected  to  the  prejudice 
of  the  party,  by  any  alteration  made  in  the  draft  by  way 
of  addition  or  omission. 


It  therefore  appears  to  me  that  this  motion  must  be 
refused  altogether.  I  would  have  given  costs  if  the  point 
had  depended  wholly  on  the  first  point. 


May  6. 


ANONYMOUS. 


The  Masters 
have  no  juris- 
diction, under 
tbe3&4JT.4, 
c.  94.  1. 13., 
to  enlarge 
publication 
after  it  has 


DY  the  3  &  4  W.  4.  c.  94.  s.  13.  the  Masters  in  Or- 
-*-*  dinary  are  to  hear  and  determine  all  applications 
for  enlarging  publication. 

In  this  case  publication  passed  on  the  15th  of  April, 
and  a  warrant  being  taken  out  on  the  16th,  the  Master 
on  the  20th  had  enlarged  the  time  for  passing  publica- 
tion. 


Mr.  Pemberton  and   Mr.  Kindersley,   for  the  several 
parties. 


The 
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The  Master  of  the  Rolls  referred  to  Carr  v.  Apple-        1842. 

yard  (a) ;  and  said  that  the  Master  had  exceeded  his  ju-     AS^*V^^^ 
*  J        Anonymous. 

risdictioo;  that  if  the  motion  had  come  on  alone  he  should 

have  discharged  it  without  costs :  but  there  being  now  a 

cross  motion  to  enlarge  publication,  that  indulgence  must 

be  granted  on  payment  of  the  costs. 

(a)  2  Myk  $  Ct.  476. 


HUNTER  on  behalf  &c.  v.  CAPRON.  May  6. 

TN  November  1825,  Mr.  Bradley  executed  a  creditor's  An  objection 

deed,   whereby   he   conveyed  certain   reversionary  auction  of 

property  to  the  Defendants  Capron  and  Duciett>  in  trust  documents 

for  the  scheduled  creditors.     Mr.  Temple  executed  the  perly  raised  by 

deed,  as  a  creditor  for  the  sum  of  3012/.  the  Defend- 

'  ant  s  answer, 

where  the  bill 

This  bill,  which  was  filed  by  the  Plaintiff  on  behalf  JoducS. 
of  himself  and  all  the  other  persons  entitled  under  the      Pending  ex- 
deed  against  Capron  and  Duckett  alone,  stated,  that  in  answer  foHn" 
October  1841,  Temple  had  assigned  his  debt  to  him,  sufficiency, 
the  Plaintiff,  in  consideration  of  400/.     The  bill  charged  may  move  for 

in  the  usual  way  that  the  Defendants  had  in  their  pos-  theproductioii 
J  .  r         of  documents 

session  documents  "  relating  to  the  matters  aforesaid,"  admitted  by 

and   asked  for  a  schedule;    and  that  the  Defendants  be\nDtfZ£ 

might  produce  and  leave  such  of  them  as  were  in  their  ant's  pos- 

possession  in  the  hands  of  their  clerk  in  Court,   for 

the  usual  purposes.  The  bill  prayed  that  the  deed  might 

be  carried  into  execution,  that  the  accounts  might  be 

taken,  and  for  payment. 

The  Defendants,  by  their  answer,  admitted  the  deed 
of  1825,  but  knew  nothing  of  the  alleged  assignment  from' 

Temple 
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Temple  to  the  Plaintiff.  Tbe  answer  set  out  a  schedule 
of  documents  relating  to  the  matters  in  the  bill  stated  or 
alleged ;  but  it  made  no  express  objection  to  their  pro- 
duction. The  Defendants,  however,  submitted  that 
Temple  was  a  necessary  party  to  the  suit. 

The  Plaintiff  took  exceptions  to  the  answer  for  insuf- 
ficiency ;  and  before  they  had  been  disposed  of,  he  gave 
notice  of  motion  for  the  production  of  the  documents 
in  the  schedule. 


Mr.  Steere,  in  support  of  tbe  motion. 

Mr.  Sckombergy  contra,  contended,  first,  that  the  Plain- 
tiff could  not  move  for  the  production  of  documents 
admitted  in  the  answer,  while  exceptions  to  the  answer 
were  pending :  that  he  could  not  allege  in  the  same  court, 
and  at  the  same  time,  that  the  answer  was  insufficient 
and  no  answer,  and  adopt  it  as  an  answer  for  tbe  pur- 
pose of  the  admission.  That  if  the  exceptions  succeeded, 
a  further  answer  would  be  put  in,  and  a  second  motion 
for  production  might  then  become  necessary,  on  further 
admission,  thus  rendering  two  applications  necessary. 

Secondly.  That  Temple,  the  assignor,  being  no  party 
to  the  suit,  and  the  assignment  not  being  admitted  by 
tbe  answer,  the  Plaintiff  was  in  the  situation  of  a  mere 
stranger,  and  had  no  right  to  the  inspection  of  docu- 
ments in  which,  in  the  present  state  of  things,  he  had  no 
interest;  that  there  was  no  privity  between  the  Plaintiff  and 
the  Defendants,  and  that  therefore  the  Plaintiff  was  not 
entitled  to  a  production.  In  Adams  v.  Fisher  (a),  A.  and 
other  parties  entitled  to  a  testator's  estate,  by  power  of 
attorney,  appointed  B.  to  collect  and  manage  the  estate ; 

B.  employed 
(a)  2  Keen,  754. ;  3  Myl  $  Craig,  526. 
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B.  employed  C,  a  solicitor,  for  that  purpose,  who  received        1 8  42. 


Hunter 


the  assets,  and  after  deducting  the  amount  of  his  untaxed 

bill  of  costs,  paid  over  the  balance  to  B.    A.  filed  a  bill  V. 

against  JB.  and  C.  for  an  account,  and  for  the  delivery      Cafbon- 

up  of  documents  relating  to  the  testator's  estate.    It  was 

held  at  the  Rolls  and  on  appeal  that  A.  was  not  entitled 

to  the  production  of  documents  relating  to  the  testator's 

estate,  though  admitted  by  C.  to  be  in  his  possession. 

Thirdly.  That  the  Defendants,  being  trustees  for  the 
other  scheduled  creditors,  could  not  be  called  on  to 
produce  the  deed  and  documents  in  their  absence. 

Mr.  Steere,  in  reply.  The  exceptions  form  no  objec- 
tion to  the  production  of  the  documents,  (a)  As  to  the 
assignor  not  being  a  party,  that  is  not  raised  by  the 
answer  as  an  objection  to  the  production  of  the  docu- 
ments ;  however  he  will  be  made  a  party  by  amendment. 
It  is  necessary  that  the  deed  should  be  produced  to  give 
the  discovery  sought  by  the  bill,  of  whether  it  does  not 
contain  a  covenant  to  insure  the  life  of  the  debtor,  and 
which  by  his  death  has  become  very  important. 

The  Master  of  the  Rolls. 

I  think  that  the  exceptions  for  insufficiency  form  no 
objection  to  the  present  motion ;  I  cannot  agree  that  an 
answer  is  to  be  taken  as  no  answer  on  the  mere  allegation 
of  its  insufficiency.  It  is  often  said  that  an  insufficient 
answer  is  no  answer,  and  that  may  be  true  for  some 
purposes ;  but  there  is  the  record  and  the  oath  of  the 
parties,  which  for  very  many  purposes  is  considered  an 
answer. 

The  other  point  is  attended  with  more  difficulty ;  and 

if  the  objection  had  been  raised  by  the  answer,  I  think  I 

must 
(a)  See  Lane  v.  Paul,  3  Beav.  66. 
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1842.  must  have  allowed  it.  The  answer  merely  submits  that 
Temple  is  a  necessary  party  to  the  suit;  but  that  fact  is 
not  stated  as  an  objection  to  the  production  of  the  do- 
cuments. I  think  that  if  it  had  been  so  stated,  I  must 
have  allowed  the  objection ;  .  but,  under  the  circum- 
stances, I  must  make  the  order  for  the  production  of 
the  documents. 


A  further  question  arose,  in  this  cause,  under  the  fol- 
lowing circumstances :  —  The  answer  being  filed  on  the 
16th  of  March,  the  Plaintiff,  on  the  5th  of  April*  took 
exceptions  thereto,  and  on  the  16th  of  the  same  month 
obtained  the  usual  ex-parte  order  referring  them  to  the 
Master.  This  order  was  not  served  until  the  20th  of 
April. 

By  the  5th  Order  of  1828(a)  it  is  ordered,  "That 
when  exceptions  taken  to  an  answer  for  insufficiency  are 
not  submitted  to,  the  Plaintiff  may,  at  the  expiration  of 
eight  days  after  the  exceptions  are  delivered,  but  not 
before,  unless  in  injunction  causes,  refer  such  answer 
for  insufficiency ;  and  if  he  do  not  refer  the  same  within 
the  next  six  days,  he  shall  be  considered  as  having 
abandoned  the  exceptions;  in  which  latter  case  such 
answer  shall  be  thenceforth  deemed  sufficient." 

On  the  23d  of  April  the  parties  attended  a  warrant 
upon  the  exceptions  before  Master  Brougham,  when  the 
Defendants'  counsel  objected  that  he  was  not  the  Mas- 
ter by  whom  the  matter  ought  to  be  beard.  The  ob- 
jection being  allowed,  the  parties  attended  a  further 
warrant  before  Master  Senior,  on  the  26th  of  April, 
when  it  was  objected  that  Master  Duckworth  was  the 

proper 
(a)  Ord.  Can.  6. 
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proper  Master;  and  that,  objection  being  allowed,  a  1842. 
warrant  was  taken  out  to  proceed  before  Master  Duck- 
worth, returnable  on  the  28th :  but  on  that  day  the 
Defendants  gave  notice  of  motion  to  discharge  the  order 
of  the  16th  of  April  1842  with  costs,  on  the  ground  of 
irregularity  in  its  service. 

Mr.  Schomberg,  in  support  of  the  motion.  It  has  been 
settled,  that  an  order  for  referring  an  answer  for  insuf- 
ficiency must  be  served  as  well  as  obtained  before  the 
expiration  of  the  six  days  allowed  by  the  5th  of  Lord 
Lyndhursfs  Orders ;  Peace  v.  Hodgson  (a) ;  Taylor  v. 
Harrison,  (b)  Carrying  the  order  in  the  Master's  office, 
and  applying  for  a  warrant  to  proceed  on  it,  is  not  suf- 
ficient without  notice  to  the  Defendant;  The  Attorney- 
General  v.  Clack,  (c) 

Mr.  Pemberton  and  Mr*  Sieere  contended  that  the 
Defendants,  by  their  conduct,  had  acquiesced  in  the  irre- 
gularity, if  any,  and  could  not  afterwards  complain  of 
it.  In  Davis  v.  Franklin  (d)  it  was  held  that  where,  in 
a  proceeding  before  the  Master,  "  the  Defendant,  by  ac- 
quiescence or  omission  to  object,  permits  the  other  party 
and  the  Master  to  proceed  as  if  he  did  acquiesce,  he 
comes  too  late  if  he  does  not  come  at  the  first  oppor- 
tunity to  complain  of  the  irregularity/9 

And,  secondly,  that  there  was  no  necessity  to  come 
here  by  motion  to  set  aside  the  order  which  had  been 
regularly  obtained,  but  had  become  inoperative  in  con- 
sequence of  the  delay  of  the  Plaintiff  in  prosecuting 

it. 

Mr. 

(«)  7  Sim.  347.  (c)  I  Myl.  $  Cr.  367. 

[b)  8  Sim.  si.;  affirmed  1  MyL         (d)  2  Beat.  369. 
£  Cr.  274. 

Vol.  V.  H 
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1842.  Mr.  Schomberg,   in  reply.      Davis  v.  Franklin  is  an 

authority  for  the  Defendants ;  for,  so  far  from  acquiescing, 
the  Defendants  have  protested  against  the  irregularity 
of  the  proceedings  from  the  beginning,  and  have  taken 
the  objection  in  the  Master's  office,  (a) 

The  second  point  is  set  at  rest  by  the  cases  of  Peace 
v.  Hodgson  and  The  Attorney-General  v.  Clack,  where 
the  motion  was  made  in  the  same  form,  and  was  granted 
both  by  the  Vice-Chancellor  and  upon  appeal. 

The  Master  of  the  Rolls. 

The  order  of  the  16th  of  April  was  quite  regularly 
obtained,  and  if  it  had  been  served  on  the  19th  it  would 
have  been  valid,  but  unfortunately  it  was  not  served  till 
the  20th,  a  day  too  late. 

I  must  own  that  if  the  point  had  been  res  Integra,  I 
should  not  have  thought  it  necessary  to  make  an  appli- 
cation to  the  Court  to  discharge  the  order  of  reference,  for 
the  5th  Order  declares  that  the  Plaintiff  shall  be  con- 
sidered as  having  abandoned  his  exceptions  unless  he 
proceeds  within  a  certain  time ;  and  I  cannot  but  think 
that  if  it  had  been  called  to  the  attention  of  the 
Master,  that  under  the  General  Orders  the  Defendant 
was  entitled  to  have  his  answer  considered  sufficient ;  he 
would  have  seen  that  it  was  not  competent  for  him  to 
proceed  on  the  exception ;  however  such  applications  to 
discharge  the  orders  of  reference  have  been  made  be- 
fore, and  orders  have  been  made  on  them,  which  have 
been  confirmed  on  appeal,  and  I  must  therefore  act  on 
these  decisions.  They  are  perhaps  founded  on  this,  that 
there  being  a  positive  order  on  the  Master  to  proceed 

to 

(a)  See  Becke  v.  Whitworth,  5  Beat.  350. 
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to  examine  the  sufficiency,  it  is  not  for  him  to  decide        1842. 
whether  he  ought  to  proceed  on  it. 

A  series  of  blunders  seem  to  have  taken  place  with 
respect  to  the  Masters,  such  as  I  have  never  witnessed ; 
but  I  do  not  think  that  the  Defendants  can  be  taken,  by 
their  attendance  before  the  Masters,  to  have  acquiesced 
in  the  proceedings.  In  Davis  v.  Franklin  there  had 
been  an  acquiescence  all  through ;  and  if  I  had  found 
such  an  acquiescence  in  this  case  I  must  have  refused 
to  grant  the  motion ;  but  seeing  there  is  none,  I  think 
I  am  bound  to  make  the  order  as  prayed,  and  with 
costs,  (a) 

(«)  Reversed  on  the  last  point  by  the  Lord  Chancellor,  Dee.  8. 
1848. 


FRY  *  MANTELL.  May*s. 

ONE  of  the  Defendants  having  filed  his  answer,  the  One  ex- 
Plaintiff  took  one  exception  thereto   for  insuffi-  ception  having 
1  been  taken  to 

ciency,  and  which  the  Master  allowed.  an  answer  was 

allowed,  and  a 
further  answer 
The  Defendant  then  put  in  a  further  answer;  where-  put  in,  the 

upon  the  Plaintiff  obtained  an  order,  referring  the  answer  fJJJJj  yj£ 

and  further  answer  for  insufficiency  on  the  first,  second*  the  answer  on 
MT        ,  .    ,  ,.  J  J  the  first,  *e* 

Jjfthj  and  twenty-sixth  exceptions.  ^d;  &c,f  ex* 

ceptions.  The 
order  was  dis- 
The  Defendant  now  moved  to  dismiss  the  order  for  charged  for 

irregularity.  *%%* 

Mr.  Pemberton  and  Mr.  Belt,  for  the  Defendant 

HS  Mr. 
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Mr.  Keene,  contra. 


Fry 
Vm  The  Master  of  the  Rolls  was  clearly  of  opinion  that 

Mantbll.     the  order  was  irregular,  and  discharged  it  with  costs. 


Feb.  94. 

March  11. 

May  10. 

Bequest  of 
leasehold!  to 
A^  her  exe- 
cutors, admi- 
nistrators, and 
assigns,  for  her 
life.    Held  on 
the  context  to 
give  a  life 
estate  only. 


MORRALL  v.  SUTTON. 

npHIS  case,  reported  ante  (a),  was  now  re-argued. 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  6.  Russell,  as 
before,  contended,  that  Sarah  Calcott  took  a  life  estate. 
On  the  other  hand, 

Mr.  Tinney  and  Mr.  Dixon  insisted,  that  under  the 
will  she  was  entitled  to  an  absolute  interest  They  were 
also  desirous  that  a  case  should  be  sent  to  a  court  of 
law ;  and  cited  Sherratt  v.  Bentley  (6),  in  addition  to  the 
cases  referred  to  on  the  former  hearing. 

Mr.  Pemberton9  in  reply,  opposed  the  proposal  of 
having  a  case  sent  for  the  opinion  of  a  court  of  law, 
contending  that  it  would  be  impossible  to  frame  one 
which  would  not  give  an  undue  advantage  to  the  other 
side.     He  referred  to  Clark  v.  Smith,  (c) 


March  11.         r^le  Master  of  the  Rolls. 

I  still  remain  of  the  same  opinion  as  to  the  construc- 
tion of  the  will ;  but  there  appears  so  much  doubt,  that 

I  would 
(a)  4  Beav.  478.  («?)  House  of  Lords,  5th   of 

(6)  S  Myl.  £  K.  149.  August  1842. 
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I  would  willingly  give  the  parties  a  case  for  the  opinion        1842. 
of  a  court  of  law ;  I  must,  however,  be  careful  not  to 
send  such  a  case  as  would  give  either  party  an  advan- 
tage. 


77/*  Master  of  the  Rolls. 

The  question  which  arose  in  this  case  depended  on  May  10. 
the  construction  of  the  will  of  Edward  Lloyd.  After 
the  first  argument  I  expressed  my  opinion  that,  upon 
the  true  construction  of  the  will,  Sarah  Calcott  the 
younger  was  entitled  to  an  estate  for  life  only  in  certain 
leasehold  estates.  I  stated  at  the  same  time  that  the 
case  appeared  to  me  to  be  subject  to  very  great  doubt 
The  case  was  afterwards  re-argued ;  and  in  a  case  which 
appeared  to  me  attended  with  so  much  difficulty,  and  to 
depend  on  the  construction,  I  was  desirous,  if  practicable, 
to  obtain  the  assistance  of  a  court  of  law,  and  for  that 
purpose  to  state  a  case  in  such  manner  as  to  obtain  the 
opinion  of  a  court  of  law  upon  the  real  effect  of  the 
will. 

This  course  was  acceded  to  on  the  part  of  the  De- 
fendants, but  opposed  by  the  Plaintiff,  who  contended 
that  the  case  could  not  be  stated  in  such  a  manner  as  to 
reduce  the  question  to  a  mere  legal  question,  without 
prejudice  to  the  argument  which  might  be  advanced  in 
favour  of  his  construction. 

Upon  the  re-argument  I  saw  no  reason  to  change  my 
opinion  as  to  the  very  doubtful  construction  of  the  will, 
or  as  to  the  conclusion  which,  in  a  case  of  so  much 
doubt,  I  found  myself  bound  to  adopt;  but  with  respect 
to  the  practicability  of  framing  a  case  which  might  not 
prejudice  either  party,  I  took  time  to  consider. 

H  $  And 
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And  after  again  perusing  the  will,  and  considering  the 
case  which  has  been  drawn  by  the  Defendants,  and  the 
practicability  of  removing  all  objections  to  it,  I  think 
that  on  the  whole  I  ought  to  make  a  decree  according 
to  the  opinion  I  have  myself  formed  upon  the  subject ; 
and  admitting  the  case  to  be  very  doubtful,  it  is  a  satis- 
faction to  me  to  know  that  the  case  may  be  reconsidered 
before  another  judge,  who,  if  he  thinks  it  necessary  or 
proper,  may  himself  obtain  the  assistance  of  the  Judges 
of  a  court  of  common  law 


May  S3. 


DAVIS  v.  PROUT. 


To  obtain  an 
order  under 
the  24th  Ge- 
neral Order  of 
August  1841, 
it  is  necessary 
to  produce  an 
affidavit  that 
no  account 
&c.  is  sought 
against  the 
Defendant. 


/^VNE  of  the  Defendants  having  been  served  with  a 
^-^  copy  of  the  bill,  under  the  23d  Order  of  August 
1841, 

Mr.  Sogers,  on  behalf  of  the  Plaintiff,  moved,  under 
the  24th  General  Order  of  August  1841  (a),  for  an  order 
for  leave  to  make  an  entry  at  the  Six  Clerks'  Office  of  a 
memorandum  of  such  service,  and  of  the  time  when  such 
service  was  made.  A  question  was  raised  as  to  how  it 
should  be  made  to  appear  to  the  Court,  "  that  no  ac- 
count, payment,  conveyance,  or  other  direct  relief"  was 
sought  against  the  party  in  question. 


The  Master  of  the  Rolls  said,  that  as  the  Plaintiff 
had  no  office-copy  of  the  bill  to  produce  to  the  Court, 
from  which  that  fact  would  appear,  the  only  way  in 
which  the  Court  could  know  it  was  by  an  affidavit,  which 
must  therefore  be  produced. 


(a)  Ord.  Can.  171. 
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1842. 


BATTY  v.  CHESTER.  May  25.  so. 


FY^HIS  cause  came  before  the  Court  upon  a  general  A  bill  to  be 

■*■    demurrer  to  the  whole  bill.  \  ^,rity,  ** 

first,  on  the 

The  bill  stated,  that  the  Plaintiff  became  accidentally  Was  given  for 

acquainted  with  the  Defendant  Eleanor  Suter,  who  pre-  an  lm/nor?l 
~  r         consideration, 

viously  had  lived  under  the  protection  of  various  gentle-  and,  secondly, 

men.     That  she  proposed  to  cohabit  with  the  Plaintiff,  ^51^7" 

but  insisted  that  the  Plaintiff  should  make  a  provision  conformity 

for  ber.    That  the  Plaintiff  unguardedly  assented  to  the  agreement 

said  proposal,  but  upon  the  express  condition  that  any  between  the 

provision   that  he  should  make  for  her  should  cease  notbe'sus- 

upon  her  quitting  him.     That,  in  alleged  pursuance  H?1?^ 

of  the  said  agreement,  the  said  E.  Suter  caused  an  inden-  has  authority 

ture  to  be  prepared  and  tendered  for  the  Plaintiff's  sig-  to  *eIlf ve  . 
r    r  °     against  an  m- 

nature;  and  that  he,  acting  under  the  influence  and  strument, 
persuasion  of  the  said  E.  Suter,  executed  the  same.    The  ^0ugh  legal 

bill  then  alleged  that  the  deed  was  executed  previous  upon  the  face 

,      .        A  ,  ,  1    of  it,  was  in 

to  any  improper  connection  having  taken  place;  and  fact  executed 

that  the  only  consideration  for  the  same  was  the  pro-  f°r  a."  ,lle8«} 

^         and  immoral 
spective  cohabitation  to  be  had  between  the  Plaintiff  and  purpose. 

the  said  R  Suter;  and  that  the  same  was,  as  the  Plain-  a  ^y^c^c 

tiff  was  advised,  wholly  void.  illegal  or  im- 

moral pur- 
poses conies 
The   bill  then  set  forth  the  indenture,  which  was  himself  to  be 

dated  the  1st  of  'May  1841,  and  made  between  the  the  obligation 

Plaintiff  of  the  first  part,  E.  Suter  of  the  second  part,  ^"j^0" 

and  two  trustees  of  the  third  part,  whereby,  after  merely  respect  of  it, 

M*;+;,%/*  he  roust  dis- 
reciting  tinctIyand 

exclusively 
state  such  grounds  of  relief  as  the  Court  can  legally  attend  to ;  he  must  not  accom- 
pany his  claim  to  relief,  which  may  be  legitimate,  with  claims  and  complaints  which 
are  contaminated  with  the  original  immoral  purpose. 

i/4 
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1842.  reciting  that  the  Plaintiff  had  determined  to  make  a 
provision  for  the  said  E.  Suter,  and  had  for  that  pur- 
pose agreed  to  enter  into  the  covenants  thereinafter 
contained,  the  Plaintiff  covenanted  to  pay  the  trustees 
an  annuity  of  S00L  a  year  during  the  joint  lives  of  the 
Plaintiff  and  the  said  E.  Sitter,  in  trust  for  the  said 
E.  Suter,  and  also  to  keep  up  certain  policies  of  assur- 
ance for  6000/.  for  her  benefit* 

The  bill  stated  that  the  deed  so  executed  was  not  in 
conformity  with  the  actual  agreement  made  between  the 
Plaintiff  and  the  said  E.  Suter,  inasmuch  as  the  pro- 
vision was  to  cease  upon  the  said  E.  Suter  ceasing  to 
cohabit  with  the  Plaintiff;  that  the  deed  was  ob- 
tained from  the  Plaintiff,  who  was  ignorant  of  the  effect 
thereof,  and  who  never  agreed  or  intended  to  execute 
any  deed  to  the  effect  of  the  deed  of  the  1st  of  May 
1841.  The  bill  further  stated,  that  after  the  execution 
of  the  deed  E.  Suter  cohabited  and  lived  with  the 
Plaintiff  until  the  month  of  December  1841,  when  she 
placed  herself  under  the  protection  of  another  gentle- 
man ;  and  that,  by  the  conduct  of  E.  Suter,  the  Plaintiff, 
according  to  the  terms  of  the  agreement  entered  into 
between  him  and  E.  Suter,  became  wholly  released 
from  every  legal  and  other  obligation  towards  the  said 
E.  Suter.  That  E.  Suter,  relying  on  the  omissions  and 
inaccuracies  contained  in  the  deed,  had  insisted  on  the 
Plaintiff  continuing  to  pay  the  annuity  or  yearly  sum 
of  300/.,  and  on  his  keeping  up  the  policies  for  her  be- 
nefit; and  that  she  had  instigated  and  persuaded  the 
trustees  to  take  proceedings  at  law  upon  the  deed  to 
compel  the  Plaintiff  to  pay  the  amount  of  the  annuity, 
and  to  keep  on  foot  the  policies. 

It  stated  that  the  trustees  had  commenced  an  action  at 
law  on  the  deed  against  the  Plaintiff  for  recovery  of  the 

annuity ; 
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annuity;  and  it  charged  that  the  deed  was  voluntary  and  1842. 
for  an  immoral  consideration,  and  was  void,  and  that  the 
Plaintiff  executed  the  deed  in  ignorance  of  the  effect  of 
the  same,  and  that  the  same  was  represented  to  be  in 
accordance  with  the  agreement  entered  into  by  the 
Plaintiff,  though  the  same  was  contrary  to  the  fact 

The  bill  prayed  "  that  it  might  be  declared  that  the 
said  deed  was  in  equity  void,  and  that  the  Plaintiff  was 
not  liable  thereon,  and  that  the  same  ought  to  be  deli- 
vered up  to  be  cancelled ;"  and  for  an  injunction. 

To  this  bill  the  Defendants  put  in  a  general  demurrer 
for  want  of  equity. 

Mr.  Pemberton  and  Mr.  Shadwell,  in  support  of  the 
demurrer,  argued,  first,  that  if  the  deed  were  given 
pro  turpi  causd,  the  Plaintiff  might  have  relief  at  law; 
Walker  v.  Perkins  (a) ;  and  that  there  was  no  necessity 
to  have  recourse  to  this  Court  for  relief.  Secondly, 
that  a  party  to  the  immoral  contract  could  not  come 
into  this  Court  to  set  it  aside,  and  no  case  existed  where 
the  party  himself  had  obtained  relief.  In  Matthew  v. 
Hanbwry  (b)  the  bill  was  by  the  executor,  and  the  Court 
said,  "  Though  where  the  party  himself,  who  was  the 
person  culpable,  comes  to  be  relieved,  the  Court  may 
justly  refuse  to  interpose ;  yet,  where  the  Plaintiff  is  an 
executor  only,  as  in  the  principal  case,  that  varies  the 
matter;"  Bainhamv.  Manning,  (c)  In  Franco  v.  Bolton  (d) 
a  bill  was  filed  for  a  similar  purpose  as  the  present,  and 
a  general  demurrer  thereto  was  allowed;  and  so  in 
Gray  v.  Mathias  {e\  and  Dillon  v.  Jones,  (g) 

Thirdly 

<*)  3  Burr.  1569.  (</)  3  Vet.  36ft. 

(A)  2  Vern.  187.  (e)  5  Vet.  286. 

(<r)  Ibid.  341.  (g)  Cited  5  Vet.  290. 
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1842.  Thirdly,  the  case  made  by  the  bill  is,  that  the  deed  is 
not  in  conformity  with  the  agreement,  and  prays  a  de- 
claration that  the  deed  is  void  in  equity,  so  that  the 
relief  required  will  be  to  reform  a  deed  between  a  man 
and  his  mistress.  "  This  Court  will  not  be  a  court  to 
examine  such  matters ;"  Bodly  v.  - (a) 

Mr.  Kindersley  and  Mr.  Beavan,  in  support  of  the 
bill,  argued,  first,  that  whatever  might  have  been  the 
law  formerly,  it  was  now  clearly  settled,  that  unless  the 
invalidity  of  a  deed  appeared  on  the  face  of  it,  this 
Court  had  jurisdiction  and  authority  to  order  it  to  be 
delivered  up.  That  here  the  nature  of  the  transaction 
and  its  invalidity  did  not  appear  on  the  face  of  the 
deed,  so  that  in  a  court  of  law  it  would  appear  valid. 
Secondly,  that  if  an  executor  could  come  into  Court  to 
have  such  a  deed  set  aside,  there  was  no  reason  why  the 
party  whom  he  represented  should  not  have  the  same 
right.  That  Matthew  v.  Hanbury  did  not  decide  the  con- 
trary; and  that,  in  IVhaley  v.  Norton  (6),  which  was  a 
bill  instituted  by  a  party  himself,  and  was  decided  on  a 
point  of  pleading,  the  Master  of  the  Rolls  admitted, 
that  if  the  facts  had  been  properly  charged  in  the 
bill,  "  he  thought  it  reasonable  the  Court  should  re- 
lieve." In  Robinson  v.  Cox  (c)  relief  was  given  in  a 
case  like  the  present  Lord  Hardwicke  there  admits 
the  jurisdiction :  he  observed,  "  In  the  case  of  the 
Marchioness  of  Annandale  v.  Harris  (d)  it  was  ad- 
mitted upon  the  argument  (for  I  was  of  ccftinsel  both 
here  and  in  the  House  of  Lords),  that  if  Mrs.  Harris  had 
been  a  lewd  woman,  or  a  common  whore,  there  would 
have  been  relief  against  the  security  ;  but  as  she  was 

a  modest 

(a)  2  Ch.  Ca.  15.  1  B.  P.  C.  250.,  2  P.  W.  432. ; 

(6)  1  Vern.  483.  see  also  Croys.Rooke,  Forrester, 

(c)  9  Mod.  263.  153. 

(d)  1   Eq.  Ca.   Ab.  51.   87., 
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a  modest  woman  until  debauched,  the  Court  decreed  1842. 
her  the  benefit  thereof  as  pretium  pudoris;  and  the 
late  Marquis  was  neither  a  young  gentleman  nor  a 
doting  old  one,  but  a  very  sensible,  shrewd  man.  And 
the  ground  wherefore  the  Court  relieves  against  these 
securities  is  from  a  presumption,  that  as  women  of  the 
town  are  full  of  design  and  artifices  to  impose  upon 
people,  that  they  therefore  do  make  use  of  such  arti- 
fices, and  are  guilty  of  some  fraud  or  imposition  in 
getting  such  notes ;  and  this  presumption  is  made  from 
general  principles  of  policy,  to  discountenance  the  of- 
fence, and  to  destroy  the  credit  of  such  securities  :  and, 
therefore,  to  prevent  women  of  the  town  taking  any 
advantage  of  their  artifices,  the  Court  says,  such  a 
general  presumption  shall  run  against  them,  that  they 
may  take  no  advantage  of  such  securities,"  franco  v. 
Bolton  was  after  a  verdict  at  law,  in  which  the  Plaintiff 
might  have  had  the  benefit  of  the  objection ;  and  in  Gray 
v.  MathiaS)  the  first  bond  was  held  valid,  and  the  ob- 
jection to  the  second  appeared  on  the  face  of  it ;  there 
was,  therefore,  no  necessity  for  coming  into  equity;  it 
was,  therefore,  like  the  case  of  Simpson  v.  Lord  How- 
den,  (a)  That  the  Court,  in  many  instances,  interfered, 
on  public  grounds,  at  the  instigation  of  one  who  was 
particeps  criminis,  as  in  cases  usurious  and  gaming 
securities  and  of  marriage  brocage-bonds.  (b) 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls. 

1  will  look  into  the  cases  before  I  decide,  and  I  must 
consider  whether  the  Plaintiff  can  have  any  relief  in- 
dependent of  them. 

If 

(a)  1  Keen,  585.,  and  3  MyL         (b)  l  Mad.  Ch.  285. 
4-  Cr.  97. 
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1842.  If  this  bill  should  appear  founded  on  this,  that  the 

instrument  executed  is  not  in  conformity  with  the  con* 
tract,  which  is  illegal,  I  do  not  think  that  any  relief  can 
be  had  on  it;  but  if  it  be  considered  as  entitled  to  relief 
only  because  it  is  altogether  illegal,  if  that  be  the  only 
ground,  then  the  case  will  require  other  consideration. 
A  decision  on  the  first  ground  against  the  Plaintiff  would 
not  prevent  him  from  obtaining  some  other  relief. 


May  30.  The  Master  of  the  Rolls. 

This  bill  prays,  that  a  deed,  dated  the  1st  of  May 
1841,  may  be  declared  to  be  in  equity  void,  and  may 
be  delivered  up  to  be  cancelled ;  and  that  the  Defend- 
ants, the  trustees  named  in  the  deed,  may  be  restrained 
from  prosecuting  an  action  against  the  Plaintiff.  The 
bill  states,  in  substance,  that  the  Plaintiff  formed  an 
illicit  connection  with  a  woman  of  immoral  conduct ; 
that,  with  a  view  to  that  connection,  and  in  consider- 
ation of  prospective  cohabitation,  he  agreed  to  make  a 
provision  for  her  during  the  cohabitation,  but  no  longer; 
that  the  deed,  which  was  prepared,  and  which  he  exe- 
cuted, was  so  framed  as  to  secure  a  permanent  pro- 
vision for  the  woman,  and  was,  in  that  respect,  contrary 
to  the  Plaintiff's  agreement;  that  sometime  after  the 
execution  of  the  deed  the  woman  left  the  Plaintiff  to 
live  with  another  man ;  that  by  such  her  conduct,  the 
Plaintiff,  according  to  the  terms  of  the  agreement,  be- 
came wholly  released  from  every  obligation  to  her ;  but 
that  she,  relying  on  the  inaccuracies  in  the  deed,  had 
prevailed  on  the  trustees  to  proceed  at  law  against  the 
Plaintiff,  to  compel  him  to  perform  his  covenants.  The 
Plaintiff  complains  of  this ;  and  in  a  letter  to  the  woman, 
which  he  has  set  out  in  his  bill,  he  alleges  that 
"  reciprocity  was  a  positive  and  substantial  essential" 

of 
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of  the  arrangement.  The  meaning  of  this  and  the  1842. 
grounds  of  complaint  are  obvious ;  and  although  the 
Plaintiff  has  occasionally,  in  the  course  of  his  bill,  stated 
the  deed  to  be  voluntarily  made  for  an  immoral  con- 
sideration, and  void,  yet  it  is  plain  that  the  bill  and  the 
Plaintiff's  title  to  relief  rests,  in  part  at  least,  upon  the 
supposed  injustice  of  his  being  required  to  perform  his 
covenants  after  he  has  lost  the  consideration  for  which 
he  entered  into  them.  In  substance,  the  Plaintiff  al- 
leges, that  he  ought  not  to  be  required  to  perform  his 
covenants,  because  he  has  lost  the  cohabitation,  —  the 
reciprocity,  that  is,  the  immoral  connection  or  services 
which  the  woman  agreed  to  afford  him.  The  bill  does 
not  appear  to  me  to  be  quite  consistent  with  itself. 
When  the  Plaintiff  alleges,  that  by  the  woman's  con- 
duct he  has  been  released  from  all  obligation  to  her, 
must  he  not  be  considered  as  saying,  that  if  she  had 
pursued  a  different  conduct,  that  is,  if  she  had  not 
ceased  to  live  an  immoral  life  in  connection  with  him, 
there  would  have  been  a  valid  and  subsisting  obligation, 
or,  in  other  words^that  the  agreement  would  not  have 
been  void  ? 

I  reserved  this  case  for  the  purpose  of  looking  at  the 
cases  which  were  cited,  not  from  any  doubt  which  1 
entertained  as  to  the  result.  I  consider  that  this  Court 
has  authority  to  relieve  against  an  instrument  which, 
although  legal  upon  the  face  of  it,  was  in  fact  executed 
for  an  illegal  and  immoral  purpose :  but  where  a  party 
to  the  illegal  or  immoral  purpose  comes  himself  to  be 
relieved  from  the  obligation  he  has  contracted  in  respect 
of  it,  he  must  state  distinctly  and  exclusively  such 
grounds  of  relief  as  the  Court  can  legally  attend  to ;  he 
must  not  accompany  his  claim  to  relief,  which  may  be 
legitimate,  with  claims  and  complaints  which  are  con- 
taminated with  the  original  immoral  purpose. 

In 
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1842.  In  this  bill  the  Plaintiff  claims  relief,  in  part  at  least, 

upon  the  ground  that  be  is  released  from  his  obligation 
by  the  woman  having  ceased  to  live  an  immoral  life  in 
connection  with  him ;  vand  I  am  of  opinion,  that  upon  a 
bill  so  framed  the  Plaintiff  can  hare  no  relief.  Let  the 
demurrer  be  allowed. 


May  ss.  The  Baron  De  FEUCHERES  v.  DAWES. 

Pending  a  liti-  rT^HE  bill  was  filed  by  the  husband  of  the  Baroness  De 

adndni" t0  Feucheres9  deceased,  against  her  alleged  next  of  kin, 

tration  in  the    and  in  effect  stated,  that  under  the  settlement,  made  in 

Court,  a  bill     'he  French  form,  on  the  marriage  of  the  Plaintiff  with 

was  filed  pray-  foe  iate  Baroness,  the  Plaintiff  was,  by  survivorship, 
ing  a  receiver,  ¥        .        .- 

and  that  upon  entitled  to  such  part  of  the  property  of  his  wife   as 

theadminis-     had  y)een  brought  into  the  settlement;  that  she  died 

trator  being  °  ' 

appointed  and  domiciled  in  England,  leaving  very  considerable  other 

thecSurt forC  Personal  estate ;  and   that  the   Plaintiff   was   advised, 

the  rights  of     that,  as  her  surviving  husband,  he  was  entitled  to  the 

might  be  de-     whole  of  her  moveable  property,  and  to  have  admini- 

dared,andthe  stration  granted  of  her  estate  and  effects. 

estate  admi-  ° 

nistered:  ade-  * 

Xue^art^f  It  stated  that  the  right  to  the  administration  was  in 
the  relief  was  litigation  in  the  Ecclesiastical  Court,  between  the  Plain- 
tiff and  the  Defendants,  and  it  prayed,  that,  pending  the 
said  proceedings  in  the  Spiritual  Court,  the  personal 
estate  and  effects  of  the  said  Sophia  Baroness  De 
Feucheres  might  be  secured  by  this  Court,  and  that  a 
receiver  thereof  might  be  appointed,  by  and  under  the 
order  and  decree  of  this  Court,  with  directions  to  get  in 
the  outstanding  estate  of  the  said  Sophia  Baroness  De 
Feucheres,  and  that  the  same  might  be  paid  into  Court, 

and 


allowed. 
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Ill 


and  invested  and  secured;  and  that  the  Defendants 
might  be  restrained  by  injunction  from  receiving  and 
intermeddling  therewith;  and  that  upon  the  appoint- 
ment of  a  legal  personal  representative  of  the  said  Sophia 
Baroness  De  Feucheres,  and  upon  such  representative 
being  brought  before  the  Court,  the  rights  of  all  parties 
to  the  said  estate  of  the  said  Sophia  Baroness  De 
Feucheres  might  be  ascertained,  and  declared  by  and 
under  the  order  and  decree  of  this  Court,  and  that 
the  same  might  be  applied  in  a  due  course  of  adminis- 
tration. 


1842. 


A  Receiver  had  been  appointed  in  the  cause. 

The  Defendants  demurred  to  so  much  of  the  bill  as 
sought,  that  upon  the  appointment  of  a  legal  personal 
representative  of  Sophia  Baroness  De  Feucheres,  and 
upon  such  representative  being  brought  before  the 
Court,  the  rights  of  all  -parties  to  the  estate  of  Sophia 
Baroness  De  Feucheres  might  be  ascertained,  and  de- 
clared by  and  under  the  order  and  decree  of  the  Court, 
and  that  the  same  might  be  applied  in  a  due  course  of 
administration  ;  but  they  answered  the  rest  of  the  bill. 

The  demurrer  now  came  on  for  argument 


Mr.  Kindersley  and  Mr.  Glasse,  in  support  of  the  de- 
murrer. The  form  of  this  bill  is  wholly  unauthorized 
by  authority,  (a)  It  asks  relief  in  respect  of  a  state  of 
circumstances  which  may  never  exist.  The  decision  in 
the  Ecclesiastical  Court  will  determine  the  questions  be- 
tween the  parties,  and  it  may  be  wholly  unnecessary  for 
this  Court  to  make  any  decision  on  the  matter.  The 
Defendants  have  demurred  for  this  reason,  and  because 

they 
(a)  See  Frvwd  ▼.  Baker 9  4  Beav.  76. 
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they  are  unwilling  to  incur  the  expense  of  going  into 
evidence  on  those  points  of  relief  now  demurred  to. 

Mr.  Pemberton  and  Mr.  Beacon,  in  support  of  the 
bill.  No  decision  in  the  Ecclesiastical  Court  will  de- 
termine the  rights  between  these  parties.  The  only 
thing  which  will  be  there  determined  will  be  the  right  to 
administration ;  and  the  question  as  to  the  right  to  the 
property  under  the  French  settlement,  and  the  effect 
of  the  divorce,  must  afterwards  inevitably  have  to  be 
decided  in  this  Court.  The  decision  may  even  be  dif- 
ferent in  the  two  courts,  as  to  the  effect  of  the  French 
divorce  alluded  to  in  the  bill,  and  also  as  to  the  question 
of  domicile.  If  the  next  of  kin  be  entitled  to  the  general 
residue,  still  the  Plaintiff  is  entitled  to  the  property 
brought  into  settlement.  It  is  a  mere  question  of  con- 
venience, and  it  will  be  manifestly  more  convenient  and 
less  expensive  to  raise  the  questions,  which  must  inevit- 
ably arise  between  the  parties,  in  the  present  form,  than 
to  render  a  new  independent  bill  necessary  on  the 
appointment  of  an  administrator. 

Mr.  Kindersleyj  in  reply.  If  the  Plaintiff  succeeds  in 
obtaining  administration  by  virtue  of  his  marital  right 
he  will  be  accountable  to  no  one ;  then  what  rights  will 
there  be  to  determine  ?  This  is  a  mere  prospective  bill. 

The  Master  of  the  Rolls. 

This  bill  has  two  objects,  —  first,  to  protect  the  pro- 
perty during  the  litigation  in  the  Ecclesiastical  Court, 
and  until  the  appointment  of  a  legal  personal  repre- 
sentative. That  object  has  been  attained,  and  is  by  no 
means  objected  to.  The  second  object  is  to  have  the 
rights  of  the  parties  to  the  property  determined  after 
the  legal  personal  representative  should  be  appointed; 

that 
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that  is,  to  have  the  rights  of  parties  not  now  known        1842. 
or  existing  determined,  there  being  no  means  of  know-     S^rT^' 
ing  whether  the  legal  personal  representatives,  when  they    Fbucherks 
have  been  appointed,  and  have  possessed  the  property,       dAww 
will  not  properly  distribute  it,   and  it  being  at  this 
moment  totally  unknown  whether  they  will  make  any 
resistance  whatever  to  the  demands  made  on  it. 

If  the  fate  of  this  demurrer  depended  on  the  question 
whether  the  right  to  the  property  could  be  decided  by  a 
determination  of  the  right  to  the  representation;  or 
whether  it  would  not  become  necessary,  after  the  right 
to  administration  had  been  decided,  to  have  the  right  to 
the  property  discussed  here,  and  to  have  evidence  en- 
tered into  for  the  purpose  of  ascertaining  who  are  the 
parties  entitled,  I  think  then  that  this  demurrer  would 
not  succeed;  but  it  does  not  depend  on  that.  The 
question  is,  whether  this  bill  is  not  now  asking  for 
something  which  this  Court  cannot  grant  against  par- 
ties not  now  known  to  exist,  and  in  truth,  not  now 
existing,  since  their  character  has  not  been  determined, 
and  that,  in  the  absence  of  any  information  whatever, 
whether,  when  the  Ecclesiastical  Court  has  appointed 
an  administrator,  he  will  refuse  to  administer  the  estate 
in  a  manner  in  perfect  conformity  with  the  rights  of 
all  the  parties.  It  may  be  quite  necessary  hereafter 
to  go  into  all  the  evidence  which  the  Plaintiff  seems  now 
desirous  of  going  into,  and  it  may  become  necessary  to 
have  an  adjudication  of  the  rights  of  the  parties  to  the 
property,  but  the  necessity  for  so  doing  does  not  now, 
in  any  degree,  appear.  I  think  therefore  that  this 
demurrer  must  be  allowed. 


Note.  —  See  Lowe  v.  FarUe,  2  Mad.  105.;  and  Wood  v.  Hitch- 
tugs,  3  Beaoan,  504. 

Vol.  V.  / 
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May  3.  6. 


EVANS  v.  BROWN. 


A  testator 
died  without 
heirs,  seised  of 
freeholds 
which  he  had 
not  charged 
with  his  debts. 
Held,  that  as 
against  the 
lord  claiming 
by  escheat, 
they  were 
assets  for  the 
payment  of 
the  testator's 
debts. 

Whether 
such  freeholds 
are  liable  to 
the  debts  in 
priority  to  or 
pari  passu 
with  lands 
specifically  de- 
vised, qucere. 


THOMAS  LLEWELLYN  PARRY,  by  his  will 
dated  the  16th  of  June  1834,  after  devising  an 
estate  in  Cardigan  to  Thomas  Parry  Thomas,  gave  all 
his  other  real  estates  in  Cardigan,  Carmarthen,  or  else- 
where to  Judith  Party  for  life,  with  remainder .  to 
trustees  to  preserve  contingent  remainders,  with  re- 
mainder to  the  sons  of  Judith  Parry  in  tail  male,  with 
remainder  to  the  daughters  of  Judith  Parry  as  tenants 
in  common  in  tail,  with  remainder  to  the  right  heirs  of 
the  testator. 

The  testator  died  on  the  ISth  of  November  1886*  He 
left  no  heir-at-law,  and  a  creditor's  suit  having  been  in- 
stituted, and  the  usual  accounts  having  been  taken, 
under  a  decree  dated  the  4th  of  August  1837,  it  ap- 
peared by  the  report  of  the  10th  of  June  1839,  that  the 
personal  estate  was  insufficient  for  payment  of  the  tes- 
tator's debts,  and  that  the  testator  died  seised  of  several 
estates  in  the  counties  of  Cardigan  and  Carmarthen, 
other  than  the  estate  devised  to  Thomas  Parry  Thomas. 


The  Attorney-General  was  a  Defendant  to  the  cause, 
and  when  it  came  on  to  be  heard  for  further  directions, 
on  the  10th  of  July  1839,  the  will  was  established,  and  it 
was  declared,  that  the  reversion  of  the  testator's  real 
estates  by  his  will  expressed  to  be  devised  to  his  own 
right  heirs,  was  the  primary  fund  applicable,  in  aid  of 
his  personal  estate,  in  payment  of  his  debts;  and  liberty 
was  given  to  the  Plaintiffs  to  make  such  application  to 
the  Crown  as  they  should  be  advised,  relating  to  such 
reversion. 

According 


CASES  IN  CHANCERY. 

According  to  the  leave  thus  given,  a  memorial  was 
presented  to  the  Lords  of  the  Treasury,  stating  the  re- 
version had  escheated  and  devolved  to  her  Majesty, 
and  praying  a  grant  thereof,  to  the  end  that  the  same 
might  be  sold,  and  the  proceeds  applied,  in  aid  of  the 
testator's  personal  estate,  in  satisfaction  of  his  debts. 
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In  consequence  of  this  memorial,  and  upder  a  war- 
rant duly  issued,  an  inquisition  was  taken  on  the  7th  of 
August  1839,  and  thereupon  it  was  found,  that  the  tes- 
tator was,  at  the  time  of  his  death,  seised  in  fee  simple 
of,  or  otherwise  well  entitled  to,  the  several  estates 
therein  mentioned  and  described,  and  that  the  rever- 
sion thereof  in  fee,  expectant  on  the  death  without  issue 
of  Judith  Parry,  devolved  unto  his  late  Majesty,  and 
had  since  descended  and  then  belonged  to  her  present 
Majesty  in  right  of  her  Crown,  and  had  been  seised 
into  the  hands  of  the  Crown. 

The  Crown  afterwards,  in  January  1840,  granted  the 
reversion  to  the  four  first  named  Defendants  in  this 
cause,  on  trust  to  sell  the  same,  as  this  Court  should 
direct,  and  stand  possessed  of  the  purchase-money,  on 
trust  to  pay  certain  costs  and  expenses,  and  then  in 
trust  to  apply  the  monies  to  arise  from  the  sale,  in  such 
manner  as  this  Court  should  direct,  in  aid  of  the  tes- 
tator's personal  estate,  for  payment  of  his  debts,  in  the 
same  manner  as  if  the  reversion  had  not  escheated. 


This  bill  was  filed  for  the  purpose  of  having  the  trusts 
of  that  grant  carried  into  execution ;  and  it  was  alleged, 
that  the  suit  had  become  necessary,  in  consequence  of 
the  Defendant  Edward  Hamlyn  Adams  claiming  to  be 
entitled  to  the  reversion  of  such  of  the  estates  in  ques- 
tion as  were  situate  in  the  county  of  Cardigan,  as  the  lord 
of  certain  manors,  under  which  the  estates  were  held ; 

/  2  and 


116 


CASES  IN  CHANCERY. 


1842. 


Evans 
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Brown. 


and  the  bill  charged,  that  Mr.  Adams  sometimes  alleged, 
that  the  reversion  of  these  estates  had  escheated  to  him 
discharged  of  the  testator's  debts,  and  sometimes  alleged, 
that  the  testator's  personal  estate  was  not  insufficient  for 
the  payment  of  his  debts. 

The  Defendant  Adams,  by  his  answer,  stated  that  on 
the  18th  of  December  1829,  the  two  manors  of  Gwyn- 
ioneth  Iskerdin,  and  Caerwedros  were  granted  to  him 
in  fee  by  the  Crown ;  that  part  of  the  real  estates  of  the 
testator  were  held  of  the  said  respective  manors,  and 
that  certain  mortuaries  and  chief  rents  were  payable  to 
him  as  lord  of  the  said  manors;  that  the  mortuaries 
and  some  arrears  of  chief  rents  were  due  to  him,  and  he 
submitted  that  the  same  ought  to  be  paid  to  him,  out  of 
the  sums  received  and  paid  into  court  by  the  Receiver. 
He  then  submitted,  that  he,  as  lord  of  the  two  manors, 
was  entitled  to  the  reversion  in  fee  expectant  on  the 
death  without  issue  of  Judith  Parry,  of  and  in  such  parts 
of  the  aforesaid  hereditaments  mentioned  to  be  devised 
to  her,  as  were  held  of  the  said  respective  manors.  He 
insisted,  that  the  reversion  now  vested  in  him,  was  not 
applicable,  at  all,  to  the  payment  of  the  testator's  debts, 
and  that  if  the  same  were  so  applicable,  it  was  only  so,  in 
case  the  devised  estates  of  the  said  testator  and  the  other 
reversions  granted  by  the  Crown  in  trust  for  the  credi- 
tors, should  be  found  insufficient*  And,  finally  the  De- 
fendant, Mr.  Adams,  insisted  that  the  Plaintiffs  had  no 
equity  against  him. 

The  parties  admitted  that  the  Plaintiffs  were  cre- 
ditors of  the  testator,  and  that  the  Defendant  Adams  was 
grantee  from  the  Crown  of  the  two  manors  of  Gfay- 
nioneth  Iskerdiit,  and  Caerwedros;  but  it  did  not  appear 
to  be  ascertained  or  admitted,  which  of  the  lands  devised 
to  Judith  Party  for  life,  were  comprised  in  those  two 
manors. 

By 
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By  the  S  &  4  W.  4.  c.  104.,  after  reciting,  "  that  it  1842. 
was  expedient  that  the  payment  of  the  debts  of  all  per- 
sons should  be  secured,  more  effectually  than  was  done 
by  the  laws  then  in  force,"  it  was  enacted,  that  when  any 
person  should  die  seised  of,  or  entitled  to  any  estate  or 
interest  in  lands,  "  which  he  should  not,  by  his  last  will, 
have  charged  with  or  devised  subject  to  the  payment  of 
his  debts,  the  same  should  be  assets,  to  be  administered 
in  courts  of  equity,  for  the  payment  of  the  just  debts  of 
such  persons,  as  well  debts  due  on  simple  contract  as 
on  specialty;  and  that  the  heir  or  heirs-at-law,  custo- 
mary heir  or  heirs,  devisee  or  devisees,  of  such  debtor 
should  be  liable  to  all  the  same  suits  in  equity,  at  the 
suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  the  heir 
or  heirs-at-law,  devisee  or  devisees  of  any  person  or  per- 
sons who  died  seised  of  freehold  estates,  was  or  were, 
before  the  passing  of  that  act,  liable  to,  in  respect  of 
such  freehold  estates,  at  the  suit  of  creditors  by  specialty 
in  which  the  heirs  were  bound." 

Mr.  G.  Turner  and  Mr.  Pitman,  for  the  Plaintiffs  in  the 
supplemental  suit,  who  were  creditors  of  the  testator. 

Mr.  Tinney  and  Mr.  W.  Hislop  Clarke,  for  the  Plain- 
tiffs in  the  original  suit. 

Mr.  Spence  and  Mr.  Wood,  for  the  infant  T.P.  Thomas. 

Mr.  K.  Parker  and  Mr.  Beoir,  for  JR.  L.  Lloyd  and 
J.  Parry. 

Mr.  Pemberton  and  Mr.  Bates,  for  E.  H.  Adams. 
The  lord's  estate  by  escheat  is  quite  independent  of  the 
estate  of  the  tenant  which  has  expired ;  the  right  of  the 
former  is  by  a  paramount  title :  it  is  not  the  devolution 
of  the  estate  which  belonged  to  the  tenant,  but  that 

/  S  which 
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1842.  which  was  reserved  by  the  lord  in  the  original  grant  to 
the  tenant.  To  pay  the  debts  of  the  tenant  out  of  the 
escheated  reversion,  would  be  to  pay  the  debts  of  one 
person  out  of  the  estate  of  the  other.  The  3  &  4  FV.4-. 
c.  104.  does  not  apply  to  the  superior  lord,  but  only 
to  the  heirs  and  devisees  of  parties  dying  indebted. 
The  heirs  and  devisees  are  to  be  liable,  as  the  heirs 
and  devisees  would,  before  the  passing  of  the  act,  be 
liable  at  the  suit  of  specialty  creditors,  but  no  new 
liability  is  imposed  upon  the  lord;  and  if  the  lord  is  to 
be  considered  a  trustee  for  the  creditors,  he  may  be  left 
without  a  tenant,  and  thus  be  deprived  of  his  rents  and 
services  until  the  estate  has  been  fully  administered. 

Again,  if  the  reversion  is  subject  to  the  debts,  still  it 
is  not  to  be  applied  in  priority  of  the  other  devised 
estates,  and  the  other  reversions  granted  by  the  Crown. 

The  Defendant  Adams  has  improperly  been  made  a 
party  to  the  suit,  which  is  to  have  the  trusts  of  the 
grant  from  the  Crown  carried  into  execution,  and  with 
which  he  has  no  concern. 

Mr.  Wrayt  for  the  Attorney-General.  The  rights  of 
the  Crown  in  this  case  have  been  used  merely  as  an  in- 
strument to  assist  the  creditors  of  the  testator ;  if  the 
finding  of  the  inquisition  be  wrong,  the  proper  course 
would  be  to  sue  out  a  scire  facias,  and  traverse  the  in- 
quisition. The  question  cannot  be  decided  as  between 
co-Defendants. 

Mr.  G.  Turner,  in  reply. 

The  terms  of  the  act  are  positive,  that,  when  any 
person  shall  die  seised  of  lands  which  he  shall  not  have 
charged  with  his  debts,  they  shall  be  assets  for  their 
payment  There  is  no  hardship  on  the  lord,  for  the 
testator  had  the  power  of  devising  his  estates  so  as  to 

prevent 
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prevent  the  escheat,  and  he  will  have  a  tenant  to  pay        1842. 
the  chief  rents  and  perform  the  services  due  in  respect 
of  the  tenure. 

The  Defendant  Adams  claimed  adversely,  and,  pre- 
vented the  execution  of  the  trust,  he  is  therefore  pro- 
perly made  a  party  to  the  suit;  Talbot  v.  The  Earl  of 
2tadnor.  (a) 


The  Master  of  the  Rolls.  May  c. 

Mr.  Adams,  having  been  no  party  to  the  original 
cause,  is  not  bound  by  any  of  the  proceedings  therein, 
either  by  the  Master's  finding,  from  which  it  appears 
that  the  personal  estate  was  insufficient  to  pay  the  tes- 
tator's debts,  or  by  the  declaration  that  the  reversion  of 
the  estates  devised  to  the  testator's  right  heirs  was  the 
primary  fund  for  the  payment  of  his  debts.  He  claims 
to  be  entided  to  the  reversion  of  such  only  of  the  tes- 
tator's lands,  as  are  held  of  the  .two  manors  which  were 
granted  to  him.  The  reversion  of  other  lands  he  does 
not  claim. 

The  principal  question  in  this  cause  is,  whether  lands 
of  which  a  testator  dies  seised,  without  having  charged 
them  with  his  debts,  are  assets  for  the  payment  of  his 
debts,  in  the  case  of  his  dying  without  an  heir.  ^ 

The  statute  of  the  3  &  4  FP.4.  c.  104.  expressly  de- 
clares,  that  when  any  person  shall  die  seised  of  or 
entided.  to  any  land,  which  he  shall  not  have  charged 
with  the  payment  of  his  debts,  the  same  shall  be  assets, 
to  be  administered  in  Courts  of  Equity,  for  the  payment 
of  the  just  debts  of  such  person.   This  part  of  the  enact- 
ment 
(a)  3  MyL  <f>  K.  25*. 
74 
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1842.  ment  is,  in  itself,  large  enough  to  take  in  every  case. 
Whether  the  real  estates  shall  be  assets,  is,  in  this  part 
of  the  clause,  made  to  depend  on  the  seisin  or  title  of 
the  debtor  at  the  time  of  his  death,  and  on  his  neglect  to 
charge  the  estate  with  the  payment  of  his  debts.  But 
the  act  proceeds,  in  the  same  clause,  to  provide  that  the 
heir  or  devisee  of  the  debtor  shall  be  liable  to  all  such 
suits  by  creditors,  as  the  heir  or  devisee  of  any  persons 
dying  seised  of  land  was  previously  liable  to,  in  respect 
of  such  land,  at  the  suit  of  creditors  by  specialty,  in 
which  the  heirs  were  bound.  And  it  is  argued,  that 
this  notice  of  a  remedy  against  the  heir  and  devisee  is 
to  be  taken  as  an  indication,  that  the  preceding  enact- 
ment ought  to  be  limited,  and  that  instead  of  reading 
the  words  generally,  as  they  stand,  "  the  same  shall  be 
assets,"  we  ought,  in  effect,  to  read  them  as  if  they  stood 
thus,  "the  same,  as  against  the  heir  and  devisee  re- 
spectively, shall  be  assets  to  be  administered,"  &c. 

It  has  been  held,  that  by  the  statute  of  the  3  &  4  W.  <$• 
M.  c.  14.  (by  which  it  was  provided,  that  devises  should 
be  void  as  against  creditors,  and  that  the  remedy  of  a 
creditor  should  be  by  action  of  debt  against  the  heir 
and  devisee  jointly),  no  remedy  was  given  in  the  case 
of  a  debtor  by  specialty  dying  without  an  heir,  (a)  So 
that  there  being  a  devisee  and  no  heir,  the  creditor  had 
no  remedy  under  the  statute  of  W.  4r  M.  That  defect 
was  supplied  by  the  statute  1 1  G.  4.  4*  1  W.l.  c.  47., 
which  gave  the  remedy  against  the  devisee  only. 

In  the  present  case  there  was  an  intended  devise  to  the 
heir;  but  there  being  no  heir  the  devise  failed,  and  the 
question  is,  as  to  the  right  of  the  creditors  in  the  absence 
of  both  heir  and  devisee.  The  lord  of  the  manor  claims 
to  be  entitled  by  escheat,  and  the  creditors  claim  to 
be  paid,  under  a  statute  which  expressly  enacts  that  the 

real 
(a)  Wilton  v.  Knubley,  7  Eatt,  188. 
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Evans 

v. 
Brown. 


real  estate  shall  be  assets  to  be  administered  in  Courts        1842. 
of  Equity  for  the  payment  of  the  debts  of  the  person 
who  died  seised,  and  only  refers  to  a  remedy  against 
the  heir  or  devisee. 

Under  the  statutes  this  Court  has  held  the  estates  to  be 
assets  in  the  hands  of  the  heir  or  devisee  to  pay  specialty 
debts.  The  statute  47  G.  S.  c.  74.  makes  assets  for  the 
payment  of  simple  contract  debts,  the  estates  which 
before  were  assets  for  the  payment  of  debts  due  on 
specialty  in  which  the  heirs  were  bound.  The  statute 
of  the  3  &  4  JV.  4.  makes  all  the  estates  of  which  the 
testator  died  seised  assets  for  the  payment  of  just  debts, 
as  well  debts  due  on  simple  contract  as  on  specialty. 

As  the  testator  had  not  charged  the  estate  as  he  might 
have  done  with  payment  of  his  debts,  the  act  came  into 
operation  immediately  upon  his  death,  and  by  the  act 
the  estate  is  to  be  assets  for  the  payment  of  debts.  The 
words  seem  sufficient  to  annex  the  quality  of  assets  to 
the  estate  itself;  and  it  would  seem  that  whoever  suc- 
ceeds to  the  estate,  and  in  whatever  right,  must  take  it 
with  that  quality.  I  own  that  the  case  seems  to  be  very 
different  from  that  which  arose  in  Hunting  v.  Sheldrake  (a) 
under  the  act  of  the  S  &  4  W.  fy  M.  By  that  act  the 
devise  was  made  void  as  against  the  creditor,  and  the 
devisee  having  no  title  as  against  the  creditor,  the  only 
right  given  to  the  creditor,  who  had  previously  none,  was 
by  action  of  debt  against  the  heir  and  devisee.  The  cre- 
ditor had  no  right  whatever  unless  he  could  bring  such 
action ;  and  in  this  respect  I  conceive  that,  notwith- 
standing the  suggestion  in  Gander  v.  fVade(b),  equity  has 
followed  the  law.  But  it  does  not  appear  to  me,  that 
the  right  conferred  by  the  act  now  under  consideration, 
is  necessarily  or  properly  limited   by  the  subsequent 

part 
(a)  9  Mee.  $  W.  256.  (b)  1  Peere  Williams,  99. 
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1842.  part  of  the  clause,  which  provides,  that  as  against  the 
heir  and  devisee,  the  same  suits  might  be  brought  as 
before-  might  be  brought  against  them  by  a  specialty 
creditor. 

The  creditors  have  a  legislative  provision  that  the  real 
estate  shall  be  assets.  The  lord  has  his  right  to  chief 
rents  and  other  payments  or  services ;  but  there  is  a 
tenant  of  the  land,  and  his  title  by  escheat, cannot  be 
complete.  He  has  a  prospect  of  becoming  entitled  by 
escheat,  and  in  respect  of  that  prospect  claims  to  be  in- 
terested in  the  reversion,  and  insisting  on  that  claim,  he 
also  insists  that  the  statute  is  not  applicable  against 
him,  and  that  the  reversion  is  not  assets  for  the  pay- 
ment of  debts.  In  whatever  way  the  right  of  the  lord 
may  be  conceived  to  arise,  he  must,  I  think,  take  his 
interest,  whatever  it  may  be,  which  accrues  upon  or  after 
the  death  of  the  tenant,  subject  to  the  qualification 
which  the  legislature  has  impressed  upon  the  land,  and 
I  therefore  cannot  concur  in  the  claim  which  he  has  set 
up  to  be  wholly  free. 

But  he  says,  that  even  if  the  reversion  which  he  claims 
is  subject  to  the  payment  of  debts,  it  ought  not  to  be 
applied  till  the  devised  estates  and  the  reversion  granted 
by  the  Crown  have  been  found  to  be  insufficient 

Considering  the  whole  estate  to  be  made  assets,  it 
certainly  does  not  appear  to  me  a  necessary  consequence, 
that  the  reversion  now  claimed  by  the  lord  ought  to  be 
deemed  to  be  the  primary  fund  for  the  payment  of 
debts.  The  words  of  the  statute  may  be  satisfied  with- 
out going  that  length;  and  Mr.  Adams  is  not  bound  by 
the  declaration  made  in  the  decree  on  further  directions, 
which,  being  true  in  the  case  of  real  assets  descended 
to  the  heir,  and  it  being  well  known  that  the  Crown 
desires  to  facilitate  the  payment  of  debts,  seems  to  have 

been 
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been  taken  in  this  case  without  argument  or  opposition 
from  the  Attorney-General.  I  think  that  Mr.  Adams 
has  a  right  to  have  the  question  of  priority  independently 
considered ;  and,  if  it  is  desired,  the  case  may  be  argued 
on  that  point. 

In  the  meantime,  Mr.  Adams  may,  if  he  pleases,  have 
the  account  taken  in  his  presence  for  the  purpose  of  as- 
certaining that  the  personal  estate  is  exhausted ;  and  it 
must  be  referred  to  the  Master,  to  inquire  which  of  the 
estates  devised  to  Judith  Parry  as  in  the  will  men- 
tioned are  held  of  the  manors  of  Gwynioneth  Iskerdin, 
and  Caenvedros  respectively,  and  also  to  take  an  account 
of  what  is  due  to  Mr.  Adams  for  mortuaries  and  chief 
rents  or  otherwise. 


1842. 


Note.  —  An  appeal  is  now  pending  in  this  cane  in  the  House  of 
Lords. 


GREET©.  GREET. 


May  51. 
June  1. 


FT1HE  testator,  by  his  will  dated  in  1825,  after  making  Bequest  of  a 

-*-    certain  dispositions,  gave  the  rest  and  residue  of  *******  to  A- 

r  °  (who  had  no 

his  property,  freehold  and  personal,  as  follows :  —  "to  children)  for 

the  use  of  -my  nephew   Thomas   Young  Greet  at  bis  ™£t™^}$ 

attaining  the  age  of  thirty  years,  the  produce  of  such  to  be  depo- 

parts  of  property  as  may  be  necessary  to  convert  into  hands*  of  trus- 

cash,  with  every  accumulation  by  rents,  interest,  or  other-  tees  for  the 

use  of  A  *s 
ways,  I  direct  to  be  deposited  in  the  stock  of  the  Bank  eldest  son,  at 

of  England^  in  the  names  of  my  nephew,  Thomas  Young  jjj8  staining 

Greet,  and  of  each  of  my  executors  hereafter  named,  thirty  years; 

tfiprp  the  rest  to  be 
tnere  equdiyrtared, 

A.*s  eldest  son  taking  an  equal  share  in  addition  to  the  5000/.,  and  the  general 

division  to  take  place  as  each  respectively  attains  twenty-four.    Held,  not  too 

remote. 
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1842.  there  to  remain;  my  nephew  Thomas  Young  Greets  at 
his  attaining  the  age  of  thirty  years,  to  receive,  for  his 
use,  ail  accruing  produce  and  dividends,  rents  or  in- 
terest, so  long  as  he  may  live;  and  that  once  in  every 
year,  the  whole  of  the  balances  be  funded  for  accumu- 
lation, until  be,  my  said  nephew  Thomas  Young  Greets 
does  attain  the  age  of  thirty  years,  at  which  time  every 
produce  of  the  property,  with  dividends  on  the  accu- 
mulated property,  which  I  direct  to  be  consolidated  in 
one  sum,  with  any  other  placed  in  the  Bank  of  England 
at  my  death  or  afterwards,  as  a  part  produce  of  my 
property  and  to  remain  as  a  principal,  the  dividends  of 
or  on  which,  with  all  rents  or  other  produce  growing 
out  of  every  description  of  my  property,  I  give  to  my 
said  nephew  Thomas  Young  Greet,  for  his  use  and  dis- 
posal during  his  natural  life. 

"  If  my  nephew  Thomas  Young  Greet  should  die  pre- 
vious to  his  attaining  the  age  of  thirty  years,  leaving 
child  or  children  lawfully  begotten,  I  direct  each  child, 
male  or  female,  shall  have  500/.  at  their  respectively 
attaining  the  age  of  twenty-four  years,  and  the  surplus 
of  any  such  property  and  its  accumulations  to  go,  in 
addition,  to  the  eldest  son  of  my  nephew  Thomas  Young 
Greet ;  but  if  the  children  of  my  said  nephew  are  too 
numerous  for  the  property  to  produce  500/.  each,  in 
such  case,  I  shall  direct  they  shall  each  have  an  equal 
share  of  the  property,  male  and  female  alike. 

"  If  my  nephew  Thomas  Young  Greet  should  live, 
and  agreeable  to  the  directions  of  this  my  will,  possess 
this  my  described  residue  of  my  property  with  its  ac- 
cumulations, and  have  lawfully  begotten  a  son,  I  direct 
my  nephew  to  enjoy  the  produce  of  such  property  with 
its  accumulations  during  his  life,  and  at  his  death, 
5000/.  to  be  deposited  in  the  hands  of  trustees  for  ac- 
cumulation, 
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cumulation,  and  placed  in  the  Bank  of  England  in  the  1842. 
name  of  his  my  nephew's  eldest  son  with  two  trustees 
(my  executors  preferred  if  surviving),  for  the  use  of  my 
said  nephew's  eldest  son  at  his  attaining  the  age  qf  thirty 
years;  and  the  rest  and  residue  to  be  equally  shared, 
male  and  female  equal  alike,  the  eldest  son  taking  an 
equal  share,  in  addition  to  the  5000/.  funded  for  him. 
This  general  division  to  take  place  as  each  respectively 
attains  the  age  qf  twenty-four  years. 

"  If  my  nephew  Thomas  Young  Greet  should  die  pre- 
vious to  his  attaining  the  age  of  thirty  years,  leaving  no 
child,  then  I  direct  the  next  surviving  nephew  of  Alex- 
ander Greet's  family  shall  succeed  to  the  residue  and  its 
accumulations,  subject  exactly  to  the  same  regulations 
as  described  for  my  nephew  Thomas  Young  Greet  and 
his  family." 

The  testator  then  appointed  his  nephew  Thomas 
Young  Greet  and  three  other  persons  executors. 

The  testator  died  in  1829,  leaving  his  nephew,  Thomas 
Young  Greet,  then  of  the  age  of  twenty-two.  He  mar- 
ried in  1832,  and  bad  four  children,  the  eldest  having 
been  born  in  1833. 

Thomas  Young  Greet  the  nephew  died  in  1841,  leaving 
his  eldest  son,  Thomas  Young  Greet  the  younger,  and 
three  other  children,  surviving  him. 

The  property  was  partly  real  and  partly  personal. 

Thomas  Young  Greet  the  younger,  after  his  father's 
death,  filed  a  supplemental  bill  against  all  the  necessary 
parties,  claiming   to  be  entitled,  first,   to  the  sum  of 

5000/. ; 
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1842.  ^     5000/.;  and,  secondly,  to  his  share  of  the  general  re- 
sidue of  the  property  after  the  deduction  of  that  sum. 

Mr.  Pemberton  and  Mr.  Lewis  for  the  Plaintiff. 

It  is  sufficient  to  prevent  the  objection  of  remoteness 
that  property  vests  within  the  period  allowed  by  law.  It 
signifies  nothing  when  it  is  payable,  for  the  Court  will 
direct  payment  on  the  legatees  attaining  twenty-one, 
though  the  testator  directs  the  payment  to  be  postponed 
until  twenty-five  or  until  any  other  period.  Saunders  v. 
Vautier.  {a) 

In  this  case,  the  gift  to  the  children  was  vested  both 
as  to  the  realty,  Doe  dem.  Roake  v.  Nowell  (fi),  Farmer  v. 
Francis  (c),  Doe  v.  Warded) ;  and  as  to  personalty,  Love 
v.  L9  Estrange  (e),  Branstrom  v.  Wilkinson  (g),  Booth  v. 
Booth  (A),  Saunders  v.  Vautier  (a),  Davis  v.  Fisher,  (i) 

The  5000/.  clearly  vested  at  the  death  of  the  nephew, 
for  it  was  then  to  be  immediately  severed  and  placed  in 
the  name  of  trustees  for  the  Plaintiff.  The  share  of  the 
residue,  given  "  in  addition  "  to  the  eldest  son,  is  subject 
to  the  same  conditions  and  incidents  (£),  and  is  also  vested. 
The  general  division  refers  only  to  the  payment  to  the 
several  legatees.  It  is  to  be  observed  also,  that  this  is 
a  gift  of  residue,  in  which  case  the  Court  leans  strongly 
towards  a  vesting;  and  the  gift  over  is  only  in  case  of 
the  death  of  the  nephew  leaving  no  child. 

Mr. 

(a)  4  Beav.  115.,  and  Cr.  $  (c)  S  Bro.  P.  C.59. 

Ph.  240.  (g)  7  Vet.  420. 

(6)  1  M.$S.327.,  wadS  Dow.  (A)  4  Vet.  399. 

203.  (•)  Pott,  p.  201. 

(c)  2  Bing.  151.,  and  2  Sim.  $  (k)  See  Day  v.  Croft,  4  Beav. 
St.  505.  561.,  and  the  cases  there  cited. 

(d)  9  A.$  E.  582. 
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Mr.  G.  Turner  and  Mr.  Addis,  in  the  same  interest 

Mr.  Ksndersley&nd  Mr.  Wood,  for  the  next  of  kin  and 
co-heirs.  The  gift  to  the  children  of  the  nephew  is  too 
remote.  The  5000/.  was  given  to  the  eldest  son  of  the 
nephew,  "  at  his  attaining  the  age  of  thirty  years :"  he 
therefore  took  no  interest  until  that  period ;  and,  con- 
sequently, the  gift  is  void. 

With  respect  to  the  remainder,  the  general  division 
was  to  take  place  as  each  younger  child  respectively 
attained  twenty-four  years  of  age,  which  might  be  at  a 
period  beyond  a  life  or  lives  in  being  and  twenty-one 
years  afterwards :  it  would  therefore  be  void  as  to  the 
whole  class ;  Leake  v.  Robinson,  (a)  It  is  true,  a  separate 
trust  was  created  of  the  5000/.;  but  to  say  that  it  is 
vested  merely  because  a  separate  trust  is  created,  is 
begging  the  question:  the  gift  may  be  as  much  con- 
tingent when  a  trust  is  created  as  before. 

Saunders  \.  Vatdier  was  a  specific  gift,  and  was  limited 
to  the  legatee,  his  executors,  administrators,  and  assigns 
absolutely.  They  also  cited  Cambridge  v.  Rous  (b)  and 
Duffield  v.  Driffield,  (e) 

Mr.  Schomberg  and  Mr.  Hingeston  for  other  parties. 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls. 

This  is  one  of  the  many  cases  in  which  I  am  afraid 
it  is  impossible  to  come  to  a  conclusion  which  can  be 
considered  as  entirely  satisfactory.     You  are  obliged  to 

spell 

(a)  2  Met.  363.  (c)  3  BR.  (N.  S.)  260. 

(6)  8  Ves.  24. 
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1842.  spell  out  the  meaning  of  the  testator,  and  to  try  to 
discover  the  legal  effect  of  his  will,  under  circum- 
stances which  make  it  extremely  difficult  to  reconcile  the 
case  under  consideration  with  the  decided  authorities. 

I  think  it  is  perfectly  obvious,  in  this  case,  that  the 
testator  had  a  strong  desire  to  accumulate  the  property 
as  much  as  he  could,  and  to  preserve  it  in  the  family  of 
the  Greets.  Those  objects  clearly  preponderate  through- 
out the  whole  contents  of  the  will ;  but  the  main  and  the 
principal  object  in  the  residuary  clause  was,  to  provide 
for  his  nephew  Thomas  Young  Greet  and  the  children 
of  that  nephew ;  and  there  is  no  ulterior  disposition  given 
of  the  residue,  except  only,*  in  the  event  of  the  nephew, 
Thomas  Young  Greet,  dying  under  the  age  of  thirty 
years  without  leaving  a  child. 

At  the  death  of  the  nephew,  the  5000/.  is  to  be  taken 
out  of  the  residue,  and  deposited  for  accumulation  in  die 
hands  of  trustees,  one  of  whom  was  to  be  the  eldest 
son  of  the  nephew.  The  accumulation  is  directed  to  be 
for  the  use  of  the  nephew's  eldest  son,  "  at  his  attain- 
ing the  age  of  thirty  years."  I  think  it  comes  to  no 
more  than  this: — The  testator  intended  that  the  son 
should  attain  the  age  of  thirty  years  before  the  ac- 
cumulated fund  should  be  paid  to  him,  and  not  that 
in  the  meantime  he  was  to  have  no  interest  in  this 
sum. 

It  appears  to  me  that  he  had  a  vested  interest  in  the 
sum  of  5000/.,  at  the  moment  the  severance  was  to  be 
made,  namely,  on  the  death  of  the  nephew.  After 
taking  the  5000/.  out  of  the  residue,  the  remainder  is  to 
be  shared  between  the  children,  both  male  and  female 
alike,  the  eldest  son  taking  an  equal  share,  in  addition 
to  the  5000/.  funded  for  him ;  and  as  the  5000/.  vests 

upon 


Sea  Bieate  v.  Burgh,  a  Bern.  221.;  J?«^  v.  Hardunck,  lb.  852.; 
Grj^Stt  v.  Itto/,  4  Iforo.  248.;  Newman  v.  Newman,  \oSim.  51. 
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upon  the  death  of  the  nephew,  it  would  be  extremely        1849. 
difficult  to  maintain  that  his  share  of  the  residue  does 
not  vest  at  the  same  time,  or  to  say  that  the  share  of  the 
residue  could  Test  in  him  at  that  time,  and  not  in  the 
other  children. 

Is  the  Court  forced  to  come  to  an  opposite  conclusion 
by  the  words  which  afterwards  follow,  that  this 
general  division  is  to  take  place,  as  each  respectively 
attains  the  age  of  twenty-four  years  ?  The  testator  could 
never  have  meant,  that  a  general  division  should  take 
place  at  different  times.  His  object  was,  that  there 
should  be  a  general  division  of  the  whole  fund,  after 
previously  severing  the  particular  sum  of  5000/. ;  after 
deducting  that  sum,  which  was  one  division,  there  was 
to  be  the  general  division  of  the  remainder;  and,  ac- 
cording to  the  intent,  to  be  inferred  from  the  rest  of 
the  will,  I  think  this  amounts  merely  to  a  direction, 
that  the  shares  should  be  paid  to  the  younger  children 
as  each  attained  twenty-four. 

I  am  of  opinion  that  both  the  5000/.  and  the  share  of 
the  residue  were  vested  interests,  and  the  Plaintiff 
must  therefore  succeed  in  this  case. 


VOL.V. 
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Junes.  HARRISON  v.  HARRISON. 


On  a  motion    FTWIS  bill  was  filed  by  an  infant,  by  Joseph  Harrison, 

1^'   X    his  next  friend, 
friend  of  an 

tiff;  the  Court       Mr.  Bacon,  now  moved  that  Mr.  J.  W.  Perks  might 

must ;  be  satis-    be  substituted  as  next  friend  for  the  infant  Plaintiff,  in 
fied  by  affi- 
davit of  the      the  place  of  J.  Harrison. 
circumstances 
and  respecta- 
bility ot  the  Mr.  Armstrongs  for  the  Defendants,  did  not  object  to 

pa      the  application. 

substituted, 

the  otlier  Tke  Master  of  the  Rolls. 

parties  to  the 

cause  consent       Any  person  may  commence  a  suit  as  next  friend  of 

Sbirinn  an  infant;  but  when  once  here  in  that  character,  he  will 

not  be  removed  unless  the  Court  is  informed  of  the  cir- 
cumstances and  respectability  of  the  party  proposed  to 
be  substituted  in  his  place ;  and  that  such  person  is  not 
interested  in  the  subject  of  the  suit.  You  must  produce 
an  affidavit  to  that  effect,  before  I  can  make  the  order. 


stitution. 
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THOMPSON  *  GEARY.  June  9. 

A  N  injunction  was  granted  to  restrain  the  Defendants  Whether, 

*^  from  entering  into  a  contract  in  the  name  of  a  *hfJe.a,Pe' 
*  cial  lnjuno 

company.     A  motion  was  made  by  one  of  the  Defend-  tion  is  granted 

ants  to  dissolve  the  injunction ;  and  the  question  raised  JffSSfait?" 

was,  whether  it  was  necessary  that  the  other  Defendants  ante,  one  of 

should  be  present  at  the  hearing  of  the  motion  to  dis-  moveto  jjg. 

solve  the  injunction  ?  •olvc  in  the 

absence  of  the 


Mr.  6.  Turner  and  Mr.  Rogers,  for  the  motion  to  dis- 
solve the  injunction. 

Mr.  Pcmberton  and  Mr.  Goulburn,  contrd,  for  the 
Plaintiff. 

The  Master  of  the  Rolls. 

If  you  succeed,  the  situation  of  the  other  Defendants 
will  be  materially  altered  in  their  absence :  my  impres- 
sion is,  though  I  do  not  decide  it,  that  you  ought  to 
have  them  here;  when  here,  it  may  possibly  happen 
that  they  cannot  oppose  the  motion,  as  in  the  case  of 
exceptions  to  the  Master's  report,  in  which  the  ex- 
cepting party  alone  can  be  heard  against  the  report: 
but  the  other  parties  must  be  here. 

The  cause  stood  over. 


rest,  quaere. 


K2 
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June  7.  OLDFIELD  a.  COBBETT. 

A  creditor  of   FT1HE  Defendant  was  the  executor  of  the  testator,  his 
a  bill  against  lather.   A  creditor's  bill  being  filed,  the  Defendant 

the  executor     was  restrained  from  receiving  the  assets,  and  a  Receiver 

toradminis-  ,  & 

tration,  and      was  appointed.     Under  the  decree  the  accounts  were 

injunction  and  directed  to  ^  taken,  and  the  Plaintiff  was  found,  by  the 

Receiver.  The  Master,  to  be  a  creditor  of  the  testator  to  the  amount  of 

found  a  ere-      HOOt    A  decree  was  made  on  further  directions,  but 

ditor ;  and  the  no  order  was  made  as  to  continuing  the  Receiver  or  the 
cause  was 

heard  on  fur-   injunction, 
ther  direc- 
tions, but  the 
injunction  and       The  Defendant,  the  executor,  afterwards  brought  an 

not  continued.  act*on  against  the  Plaintiff,  for  the  recovery  of  5,000/., 

The  executor    which  he  alleged  to  be  due  to  the  testator's  estate.     The 
afterwards         ™  .     .«»  *  «      ,.  „     ,  . 

brought  an       Plaintiff  now  moved  to  restrain  the  Defendant,  by  m- 

ac^£n  **. law    junction,  from  proceeding  in  the  action. 

Plaintiff  for 

SeDtotator.t0       ^n  iPflr^r>  m  support  of  the  motion. 
The  Court,  by 

summarily' re-       ^r*  Turner,  contra.   The  injunction  and  Receiver  not 

strained  the      having  been  continued  by  the  decree  on  further  direc- 
proceeding.        . 

tions,  are  gone.     If  the  Plaintiff  requires  an  injunction, 

it  ought  to  be  obtained  by  an  independent  bill,  and  not 
on  motion  after  decree.  Facts  may  have  been  dis- 
covered, which  shew  that  the  Plaintiff  is  indebted  to  the 
estate  of  the  testator,  instead  of  being  a  creditor. 

The  Master  of  the  Rolls. 

I  have  no  hesitation  in  granting  this  injunction. 
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1842. 

QUARMAN  v.  WILLIAMS.  June  7. 

A    PARTY  who  claimed  an  interest  in  a  fund  in  Upon  an  ap- 
**■  Court,  in  the  character  of  next  of  kin,  created  an  jj^wd J"  * 
incumbrance  thereon,  and  he  and  the  incumbrancer  now  the  assignor's 
presented  a  petition  for  a  stop  order,  (a)  gjjf  £  § ^ 

roust  be 

Mr.  Sheffield^  in  support  of  the  petition.  £y  Je* pro- 

ceedings or  by 
affidavit. 

The  Master  of  the  Rolls  held  that  the  petitioners 

must  shew  by  some  proceeding  in  the  cause,  or  by 
affidavit,  that  he  sustained  the  character  of  next  of  kin, 
otherwise  the  Court  might  place  a  stop  order  on  a  fund, 
on  the  application  of  persons  having  no  interest  what- 
ever in  it 


It  being  admitted  that  this  did  not  appear,  the  petition 
stood  over  to  file  an  affidavit 

(a)  Ordmes  Can.  161. 


Note.  —  As  to  the  practice  on  obtaining  stop  orders,  see  Trete- 
mm*  v.  Fnuer;  3  Beav.  283.;  Bay  v.  Crofl,  4  Beav.  54. ;  Wood  v. 
Vincent,  4  Beav.  419.;  and  Parsons  v.  Groome,  4  Beav.  531. 
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1842. 


June  8. 


HARVEY  v.  HARVEY. 


A  testator, 
after  giving 
his  real  estate 
to  the  eldest 
son  of  A.  for 
life,  with 
remainder  to 
the  other 
children  of 
A.  in  tail, 
with  re- 
mainder over, 
gave  his  per- 
sonalty in 
trust  to  pay 
the  dividends 
to  the  chil- 
dren and 
grandchildren 
of  A.  who 
should  not, 
"  from  time  to 
time,"  be  en- 
titled to  the 
rents  of  the 


npHIS  case  is  reported  anti  (a)9  where,  to  save  re- 
-*-  petition,  the  will  was  sufficiently  set  out,  and  to 
which  the  reader  is  referred.  On  that  occasion  the 
Master  was  directed  to  ascertain  the  next  of  kin  of  the 
testator  living  at  his  death,  and  the  representatives  of 
those  who  had  since  died. 

The  Master  reported  that  such  next  of  kin  were 
twenty  in  number,  of  whom  twelve  were  now  living,  and 
that  of  the  remaining  eight,  there  were  personal  repre- 
sentatives to  three  only,  and  that  the  others  were  not  re- 
presented. 


The  persons,  parties  to  the  cause,  who  would  be  en- 
tided  to  the  residue,  in  case  of  the  gift  being  too  remote 
and  void,  were  the  widow,  who  would  be  entitled  to 

acod^he8*  one  thirc1,  Catherine  &****$  »  sister  of  the  testator,  en- 
declared  that    titled  to  one  sixth  of  the  remainder,  or  two  eighteenths, 
and  Thomas  Haroey%  the  representative  of  the  testator's 

brother 
(a)  4  Beav  815. 


the  children 
of  B.t  C,  and 
2X,  living  at 
the  death  of 
•the  tenant  for 
life,  should 

"  take  their  shares"  of  the  personal  property  with  the  representatives  of  A.  Held, 
that  the  gift  was  to  the  children  and  grandchildren  living  at  the  death  of  the  tenant 
for  life,  and  was  not  too  remote. 

A  testator  gave  150/.  a  year  to  such  of  his  relations  as  his  widow  should  deem 
requiring  and  most  meriting  relief:  Held,  that  a  widow  of  the  testator's  brother 
was  not  an  object,  and  the  widow  having  given  a  portion  to  such  widow,  and  the 
remainder  to  the  relations,  held  also,  that  a  relative  to  whom  no  part  had  been 
appropriated,  and  who  did  not  shew  himself  to  possess  the  qualification,  had  no 
right  to  question  the  misappropriation. 

A  testator  gave  his  widow  "the  full  and  entire  enjoyment"  of  his  real  and  per- 
sonal estates,  which,  after  her  death,  he  gave  to  other  persons;  and  he  empowered 
her  to  retain  a  portion  of  a  sum  of  150/.  a  year  given  to  other  parties,  for  renewing 
the  leaseholds.  Held,  she  was  entitled  to  enjoy  the  leasehold  in  ipccie,  that  it  was 
not  imperative  on  her  to  renew,  but  that  she  had  acted  wrong  in  surrendering  a 
lease,  of  which  she  was  the  only  cettwque  vie,  as  she  thereby  deprived  herself  of 
the  option  of  renewing  for  the.  benefit  of  the  parties  in  remainder. 
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brother  Thomas,  entitled  also  to  two  eighteenths ;  so  that, 
on  the  whole,  five  ninths  of  the  next  of  kin  were  re- 
presented in  the  suit 

The  cause  again  came  before  the  Court* 

The  Court  having  determined  that  it  would  hear  the 
cause  in  the  absence  of  the  other  next  of  kin,  the  ques- 
tions were,  first,  whether  the  gift  of  the  personalty  in 
trust  to  pay  the  dividends  "from  time  to  time"  to  the 
children  and  grandchildren  of  James  and  Edward  was 
or  was  not  too  remote. 

Secondly,  whether  the  testator's  widow  had  exceeded 
her  discretion,  in  giving  to  the  widow  of  the  testator's 
brother  Thomas  a  portion  of  the  150/.  directed  to  be 
distributed  amongst  the  testator's  "relations;"  and  if 
not,  then  whether  the  Plaintiff  had  any  interest  in  the 
sums  misapplied,  he  not  having  proved  himself  as 
coming  within  the  qualification. 

Thirdly,  whether  the  widow  had  acted  wrong  in  sur- 
rendering the  lease  of  which  she  was  the  surviving  cestui 
que  tie. 

Mr.  Pemberton  and  Mr.  W.  M.James,  for  the  Plaintiff. 
The  distribution  of  the  personal  estate  is  to  be  amongst 
a  class  to  be  ascertained  at  the  death  of  the  widow,  and 
the  gift  is  not  therefore  too  remote.  The  bequest  of 
the  dividends,  though  payable  "  from  time  to  time,"  car- 
ries the  capital,  (a)  The  codicil,  which  directs  other 
persons  living  at  the  death  of  his  wife,  should  take 
"  their  share  of  his  property,"  removes  all  doubt. 

The 

(a)  See    Elton  y.  Shepherd,     pingtveil,  18  Vet.  463.,  and  Haig 
1  £.  C.  C.  533.;  Page  v.  Lea-      v.  Swiney,  I  S.  $  St.  487, 


1S6  CASES  IN  CHANCERY. 

1842,  The  widow  was  not  empowered  to  give  any  portion 

of  the  150/.  a  year  to  the  widows  of  the  testator's  re- 
lations; and  she  had  no  right  to  surrender  the  lease 
which  the  testator  intended  to  be  renewed. 

They  asked  the  usual  accounts  and  inquiries  as  to  the 
leaseholds  and  the  150/.  a  year,  with  liberty  to  state 
•special  circumstances. 

Mr.  Turner  and  Mr.  John  Baity,  contra.  The  di- 
vision is  to  be  from  time  to  time  between  parties,  who 
must  be  ascertained  de  anno  in  annum,  and  may  not 
necessarily  be  born  within  the  limited  period :  the  gift 
is  therefore  void  for  remoteness.  Lord  Southampton  v. 
Marquis  of  Hertford  (a),  Hayes  v.  Hayes  (b\  Lord  Deer- 
hunt  v.  The  Duke  of  St.  Albans  (c)  were  cited. 

Mr.  Kindersley,  Mr.  Rogers,  and  Mr.  Chandless,  for 
other  parties. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls. 

The  question  in  this  case  is  whether  the  Plaintiff  is 
entitled  to  the  relief  he  asks.  It  must  be  owned  that 
the  words  "  from  time  to  time "  occasion  considerable 
ambiguity,  and  it  is  very  difficult  to  give  effect  to  them, 
in  any  way  consistent  with  the  other  expressions  in 
this  will.  I  think,  however,  that  the  words  are  intended 
to  describe  a  class  of  persons  existing  at  the  death  of 
the  tenant  for  life,  and  not  a  class  to  take  in  succes- 
sion. Such  would  plainly  be  the  construction,  unless 
we  are  to  give  the  words  "  from  time  to  time  "  an  effect 

which 

(a)  3  Vet.  $  B.  54.  (c)  5  Mod,  238, 

(*)  4l?ftff.511f 
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which  should  controul  the  meaning  of  all  the  other  1842. 
words.  I  do  not  think  that  ought  to  be  done,  especially 
having  regard  to  the  words  contained  in  the  codicil. 
I  apprehend  the  meaning  of  the  words  is  this,  there 
is  a  direction  "to  apply  the  dividends  and  interest" 
(and  that  is  quite  unlimited)  "  unto  and  equally  amongst 
all  and  every  the  child  and  children,  grandchild  and 
grandchildren  of  James  Harvey  and  Edward  Harvey " 
(so  far  it  would  be  quite  free  from  ambiguity)  "who 
may  not,  from  time  to  time,  be  in  the  receipt  of  the 
rents  and  profits  of  my  freehold  estates."  Now,  if  the 
words  had  been  simply  "  who  might  not  be  in  the  re- 
ceipt of  the  rents  and  profits  of  my  freehold  estates,"  it 
would  be  quite  clear. 

The  person  who  might,  "  from  time  to  time,"  be  in 
the  receipt  of  the  rents  and  profits,  anterior  to  the 
times  of  division,  might  depend  upon  a  variety  of  events 
taking  place.  There  might  be  two  sons  living.  There 
might  be  one  son  and  a  grand  son  living.  There  might 
be  one  son  of  one  son  and  several  grandchildren  of 
another  son,  and,  in  fact,  a  succession  of  rights  might 
take  place  anterior  to  the  times  of  division. 

The  words,  as  it  seems  to  me,  are  nearly  incon- 
sistent with  each  other;  and  I  am  obliged  to  decide 
whether  the  words  contained  in  the  codicil  are  to  pre- 
ponderate. The  result  I  have  come  to  is,  that  the 
words  which  imply  the  existence  of  and  division  amongst 
a  class  at  the  widow's  death,  preponderate  over  the 
effect  that  ought  to  be  given  to  the  words  "from  time 
to  time."  I  think  therefore  that  the  Plaintiff  has  an 
interest  in  the  property. 

With  respect  to  the  next  point,  I  am  inclined  to  think 
that  the  Plaintiff  has  no  right  at  all  to  complain.    There 

was 


i 
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1842.  was  a  sum  of  1502.  given  by  the  will,  to  be  paid  by  the 
widow  to  such  of  the  testator's  relations  "as  she  should 
deem  requiring,  and  most  meriting,  relief."  She  was 
bound  to  apply  that  sum  for  the  benefit  of  relations,  and 
I  think  that  the  widows  of  relations  are  not  persons 
who  are  comprised  in  that  description ;  if  therefore,  it 
were  necessary  for  me  to  decide  that  question,  I  think 
that  there  was  an  erroneous  application.  Who,  then, 
would  be  the  persons  who  are  prejudiced  by  that  appli- 
cation ?  Those  relations  who  ought  to  have  that  sum 
applied  for  them.  Has  the  Plaintiff  an  interest  in  that  ? 
I  am  very  much  inclined  to  think  he  has  not. 

By  the  codicil,  the  widow  was  empowered  to  reserve  a 
portion  of  this  sum  of  150/.  for  the  renewal  of  the  lease- 
hold, but  it  was  entirely  optional,  as  it  seems  to  me,  on 
her  part.  If  she  had  once  set  apart  a  sum  of  money 
for  that  purpose,  the  Plaintiff,  as  being  one  of  the  persons 
entitled  in  remainder,  would  immediately  have  acquired 
an  interest  in  it.  She  never  did  so,  but  made  an  erro- 
neous application  to  the  prejudice  of  other  persons.  I 
am  inclined  to  think  that  the  Plaintiff  is  not  entitled  to 
call  for  an  account  in  that  respect ;  and  if  he  were,  I 
think  that,  after  the  length  of  time  which  he  has  per- 
mitted to  elapse  (six  or  eight  years),  it  would  be  rather 
too  much  to  say  he  should  have  any  claim  whatever.  I 
think  therefore  that  the  Plaintiff  is  not  entitled  to  relief 
in  that  respect 

As  to  the  leasehold  surrendered,  the  widow  was  tenant 
for  life,  with  a  full  right  to  enjoy  the  leasehold.  The 
testator  says,  I  give  and  devise  to  my  wife  "  the  full  and 
entire  enjoyment."  As  she  was  the  cestui  que  vie,  she 
became  entitled  to  the  whole  beneficial  interest  (a) ;  and 

so 

(a)  Pickering  v. .  Pickering,  Good/enough  v.  Tremamondot  % 
8  Beav.  51«;  4  Myl.  $  Cr.  *89.;      Beav,  5IS*  and  cases  in  note. 
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so  far,  the  legal  and  beneficial  interest  were  conjoined  1842. 
in  her.  Though  I  cannot  think  it  of  much  importance, 
yet  I  do  not  approve  of  such  a  sale;  for  I  think  she 
ought  not  to  have  deprived  herself  of  the  option,  which 
the  testator  gave  her,  of  retaining  a  sum  for  renewing 
these  leases.  I  do  not  think  a  person  in  that  situation 
had  a  right  to  deprive  herself  of  the  means  of  preserving  * 
the  estate  to  the  trust  She  had  the  sole  right  of  enjoy- 
ment; the  legal  estate  was  vested  in  her,  with  an 
object  pointed  out  to  her,  and  giving  her  an  option  of 
retaining  a  fund,  not  given  to  her,  but  to  the  testator's 
relations,  for  the  purpose  of  continuing  that  estate  in 
the  family.  I  cannot  therefore  think  that  her  conduct 
was  right.  Supposing,  however,  that  it  was  set  aside, 
and  that  the  120/.  was  set  apart  as  a  portion  of  the  trust 
fund,  would  she  not  be  entitled  to  set  off  the  rents  of 
that  estate  against  it,  although  she  had  parted  with  it  ? 
I  think  she  would,  and  therefore  no  benefit  can  come 
to  the  Plaintiff  from  any  investigation  of  the  matter. 

I  am  disposed  to  declare  (as  far  as  it  can  be  declared 
in  the  absence  of  the  other  parties  interested,  and  who 
are  not  to  be  prejudiced  by  what  passes  now),  that  the 
Plaintiff,  as  one  of  the  persons  described  in  the  will,  has 
an  interest  in  remainder  after  the  death  of  the  tenant 
for  life.  I  can  make  no  other  decree  unless  the  Plaintiff 
desires  an  account. 
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HAYNES  v.  BALL. 


Jan.  S5. 
June  9. 


f\  N  the  25th  of  January  1842,  the  Defendant  Uaur 

Defendant  in    ^^  rice  Ball  was  attached,  for  want  of  answer,  by  the 

want  o/an-      sheriff  of  Gloucestershire,  and  on  the  24th  of  February 

sw 7"  ^^.^     was  brought  to  the  bar,  and  turned  over  to  the  Fleet. 

and  the  Plain-  e  '      . 

tiff  replied        On  the  15th  ox  April,  a  writ  of  habeas  corpus  issued  to 

thatte'hadld'  brinB  him  UP   to  the  bar  of  the  Court  on  tlie  TeVim 
waived  his       thereof,  in  order  to  have  the  bill  taken  pro  confesso  against 

th™cosu°of     him.    On  the  23d  of  April  the  Defendant  appeared,  in 

the  contempt,  custody,  at  the  bar,  on  the  return  of  the  writ 

Mr.  Prendergast  moved  that  the  bill  might  be  taken 
pro  confesso* 

The  Master  of  the  Rolls  at  first  thought  the  appli- 
cation premature;  but,  after  referring  to  the  Registrar, 
made  the  order. 

The  Defendant,  however,  declaring  that  his  answer 
was  ready,  the  Master  of  the  Rolls  directed  the  order 
not  to  be  drawn  up  till  the  28th,  and  then  to  be  abso- 
lute in  default  of  answer. 

The  answer,  having  been  filed  within  the  time  limited, 
was  accepted ;  but  the  Defendant  remained  in  custody 
for  the  costs  of  his  original  contempt. 

The  Plaintiff  filed  a  replication  against  all  the  Defend* 
ants,  and  served  the  prisoner  with  a  subpoena  to  rejoin. 

Mr.  PemlerUnh  for  the  prisoner,  now  moved  that  he 
might  be  discharged  forthwith  without  payment  of  costs, 

on 
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on  the  ground  that  by  replying  to  the  Defendant's       1842. 
answer  and  serving  him  with. a  subpoena  to  rejoin,  the 
Plaintiff  had  waived  the  contempt.    He  cited  Hoskins  v. 
Uoyd.{a) 

Mr.  Prendergast  opposed  the  motion,  contending  that 
if  the  Plaintiff  had  not  proceeded  as  he  had  done,  his 
bill  would  have  been  dismissed  for  want  of  prosecu- 
tion as  against  the  other  Defendants. 

The  Master  of  the  Rolls  said,  that  by  filing  the  re- 
plication the  Plaintiff  had  waived  the  contempt  He 
ordered  the  prisoner  to  be  discharged,  intimating  that 
when  the  Defendant  filed  his  answer  without  paying 
the  costs,  the  Plaintiff  might  have  moved  to  take  it  off 
the  file,  as  the  contempt  had  not  then  been  cleared. 

(a)  1  Sim.  £  St.  393. 


Note.  — See  Conrt  v.  Ebert,  1  Mad.  530.;  Anon,  15  Vet.  174.; 
London  v.  Allen,  6  Sim.  6\9>-t  Woodward  v.  Ttmnawe,  9  Sim.  SOU; 
Wilson  v.  Bates,  5  Myl.  £  Or.  197. 
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June  1 1. 


M'DERMOTT  v.  WALLACE. 


A  testatrix 
gave  unto  A, 
and  B.  a  sum 
in  the  long 
annuities,  to 
be  equally  di- 
vided during 
their  lives, 
after  which 
she  gave  the 
said  sum  to 
C.    Held, 
that  the  sur- 
vivor of  A. 
and  B.  took 
for  life. 


npHE  testatrix  by  her  will  gave  and  bequeathed  "  all 
■"■  she  possessed  from  the  Long  Annuities  unto  the  per- 
sons thereinafter  named  (that  is  to  say),  she  gave  to 
Mary  and  Elizabeth  Grant  of  Chelsea  the  annual  sum  of 
12/.  to  be  equally  divided  during  their  lives,  after  which 
she  gave  the  said  sum  to  Elizabeth  French  M'Dermott." 

Elizabeth  Grant  died  in  1831,  and  Maty  Grant  died 
in  1841,  and  the  question  was  who  was  entitled  to  the 
dividends  on  the  Long  Annuities  between  18S1  and 
1841. 


Mr.  WiUcocky  for  the  representatives  of  Elizabeth 
French  MiDermott9  contended  that  the  gift  to  Mary 
Grant  and  Elizabeth  Grant  was  for  their  joint  lives  only, 
and  that  immediately  on  the  death  of  Elizabeth  the  Long 
Annuities  went  over  to  Mrs.  M'Dermott. 

Mr.  Stinton,  contra^  for  the  representatives  of  Mary 
Grant,  argued  that  the  words  "after  which"  meant 
after  the  lives  of  both,  and  that  Mary  was  entitled  for 
her  life  by  survivorship. 

Mr.  Willcock,  in  reply.  The  words  "after  which"  re- 
fer to  some  period  previously  referred  to,  and  the  only 
one  is  the  joint  lives. 

The  Master  of  the  Rolls*  The  question  is  doubt- 
ful ;  but,  on  the  whole,  I  think  the  gift  over  does  not  take 
effect  till  after  the  death  of  Mary. 


Note.— See  Ration  v.  Finch,  4  Beav.  186. 
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GARRATT  v.  NIBLOCK.  June  is. 


\HILIP  SMITH  was  entitled  to  a  legacy  of  60/.,  An  order  to 

which  had  been  carried  over  to  his  separate  ac-  Sone/out^f 

count,  his  title  thereto  being  determined,  but  he  being  Court  should 

.  r  be  obtained 

m  m»nt  by  petition, 


Having  attained  twenty-one,  a  motion  was  made,  on 
his  behalf,  that  the  same  might  be  paid  out  to  him. 

Mr.  Speed  for  the  motion,  contended  that  this  might 
be  done  by  motion,  as  well  as  by  petition,  especially  in 
a  case  in  which  the  sum  was  so  very  small :  he  cited 
Heathcotc  v.  Edwards  (a)  in  which  "  a  fund  carried  to  a 
separate  account  was  paid  out  on  motion  by  consent, 
die  title  to  it  being  clear." 

Hie  Master  of  the  Rolls  said  he  could  not  order 
payment  out  of  court,  except  on  petition,  and  he  re- 
fused the  motion. 

(a)  Jacob,  504. 


and  not  on 
motion. 


Note.— -See  O&oer  v.  Burt,  l  Bcmxtn,  585. 
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1842. 


July  7. 


The  9th  Ge- 
neral Order 
of  December 
1835,  does 
not  apply  to 
the  case  of  a 
Defendant  re- 
siding abroad. 
A  commission 
to  take  an  an- 
swer abroad 
must  there- 
fore be  ob- 
tained on 
motion  or 
petition. 


The  Baron  De  FEUCH&RES  v.  DAWES. 

r|^HIS  was  an  application  to  take  the  demurrer  and 
-"-  answer  of  the  Defendants  Tkanaron  and  wife  off 
the  file  for  irregularity,  upon  the  following  grounds. 
The  Defendants  were  resident  in  France,  and  their 
solicitors  in  this  country  having  prepared  their  answer, 
sued  out  a  commission  to  take  the  same  without  having 
first  obtained  an  order  for  that  purpose.  . 

By  the  9th  of  the  General  Orders  of  the  21st  of  De- 
cember 1883  (a),  it  is  directed,  that  a  Defendant  shall 
be  at  liberty,  without  order,  to  sue  out  a  dedimus  to  take 
his  plea,  answer,  or  demurrer  in  the  country,  on  giving 
two  days'  notice  in  writing  to  the  Plaintiff's  clerk  in 
court  to  give  commissioners  names  to  see  the  same  taken, 
and  in  default  thereof,  the  Defendant  shall  be  at  liberty 
to  sue  out  the  same  directed  to  his  own  commissioners. 


The  Defendants9  solicitors,  conceiving  the  general 
order  applied  to  this  case,  gave  the  two  days9  notice 
required  by  that  order,  and  no  commissioners  having 
been  named  by  the  Plaintiff,  they  thereupon,  without  an 
order  for  that  purpose,  sued  out  a  commission  under 
which  the  demurrer  and  answer  had  been  taken  and 
filed. 

The  Plaintiff  moved  to  take  this  answer  and  demurrer 
off  the  file  for  the  irregularity. 

Mr. 


(a)  Ordinet  Can.  45. 
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Mr.  Pemberton  and  Mr.  Beavan,  in  support  of  the  1842. 
motion,  contended,  that  the  9th  Order  above  mentioned 
did  not  cause  any  alteration  in  the  old  practice  with  re* 
gard  to  issuing  commissions  to  take  answers  in  foreign 
countries ;  and  that  such  commissions  could,  therefore, 
only  be  granted,  as  heretofore,  upon  an  order  to  be  ob- 
tained on  motion  or  petition  (a),  and  they  argued  also 
that  the  Court  could  never  have  intended  to  impose 
upon  the  Plaintiff  the  necessity  of  naming  commissioners 
to  take  an  answer  in  a  distant  part  of  the  world  within 
two  days,  and  stated  that  from  the  alleged  state  of  mind 
of  the  Defendant,  the  Plaintiff  was  very  desirous  of  join- 
ing in  the  commission  to  see  the  answer  taken. 

Mr.  Kindersley  and  Mr.  Glasse,  contra,  contended  that 
the  terms  of  the  order  were  general  and  applied  to  all 
cases. 

The  Master  of  the  Rolls  reserved  judgment,  and 
subsequently  granted  the  application. 

(a)  2  Dan.  Pr.  283. 


Vol.  V. 
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^20.  MEYER  v.  MONTRIOU. 

A  trustee,  FTHHIS  suit  was  instituted  for  the  purpose  of  making 
to  vary  trust  t^ie  trustee  of  a  marriage  settlement  liable  for  a 

funds,  ad-         breach  of  trust 
nutted  he  had 
told  out  trust 

n^Tshowhw  By  the  settlement  made  on  the  marriage  of  John 
the  produce      Meyer  with  Margaret  his  wife,  certain  funds  were  vested 

invested?  *n  trustees  uPon  trust  f°r  the  husband,  wife,  and  chil- 

Held,  on  such  dren  of  the  marriage.  The  settlement  contained  a 
that  hTwas0'  Power>  Wl*  l^e  consent  of  the  husband  and  wife,  to  call 
liable  to  make  in  the  trust  monies,  and  invest  them  in  government  or 
fund.  mortgage  securities,  or  in  the  purchase  of  freehold, 

copyhold,  or  leasehold  estates. 

The  bill  alleged,  that  the  principal  part  of  the  trust 
funds  had  been  improperly  sold  out  of  the  bank,  under 
a  power  of  attorney  executed  by  the  three  trustees,  and 
had  been  in  consequence  lost;  and  it  prayed  that  the 
trustees  might  make  good  the  loss. 

The  answer  otMontriou,  one  of  the  trustees,  admitted 
the  selling  out  of  the  trust  funds  under  a  power  of  at- 
torney given  by  him  and  his  co-trustees,  and  stated  some 
of  the  dealings  with  different  parts  of  the  fund,  but  he 
did  not  shew  on  what  securities  the  whole  of  the  monies 
had  been  invested,  or  whether  on  securities  warranted 
by  the  settlement  (a) 

Mr.  Pemberton  and  Mr.  Hetherington  asked  for  a  de- 
claration of  the  liability  of  the  trustees  to  make  good 
the  fund. 

Mr. 
(a)  See  4  Beavan,  343. 
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Mr.  Kindersley9  for  Mr.  Montriou,  contended  that 
such  a  declaration  was  premature,  and  that  there  ought 
to  be  a  previous  inquiry  as  to  the  investment  of  the 
funds. 
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1842. 


Meter 

v. 

Montriou. 


Mr.  Campbell  and  Mr.  E.  F.  Smith,  for  other  parties. 

The  Master  of  the  Rolls  said,  that  where  a  trustee 
admitted  the  trust  fund  to  have  been  sold  out  and  con- 
verted from  a  proper  state  of  investment,  and  failed  to 
shew  that  it  was  then  properly  invested,  he  was  liable, 
in  the  first  instance,  to  have  a  decree  made  against  him. 
Here  the  trustee  admitted  that  the  fund  had  been  sold 
out,  but  could  not  say  whether  any  part  was  now  pro- 
perly invested.  It  must  therefore  be  declared  that  he 
was  liable  to  make  good  the  fund  sold  out 


CURTIS  *  LUKIN. 


July  IS. 


FT^HE  questions  in  this  cause  were,  first,  whether  the  A  gift  is  too 

trustees  and  executors  of  the  will  of  the  testator,  u™^  ac. 

Mv.Shadrach  Venden,  had  committed  a  breach  of  trust,  by  cordinS to  *• 

intention  ot 
not   the  testator, 
some  person 
must  necessarily  be  in  existence,  with  legal  power  to  dispose  of  the  property,  within 
the  period  limited  by  the  rules  of  law. 

A  gift  must  not  only  vest  within  the  time  limited  by  the  rule  against  perpetuities, 
but  the  interests  of  the  respective  parties  in  the  property,  must  be  capable  of  ascer- 
tainment within  that  period,  otherwise  the  gift  will  be  void. 

A  testator  bequeathed  leaseholds  in  Church  Street,  having  sixty  years  unexpired, 
and  as  to  which  there  was  no  obligation  on  the  part  of  the  lessor  to  renew,  to  A. 
for  life,  with  remainder  to  the  children  she  should  leave,  and  in  default  to  B.  He 
bequeathed  to  trustees  other  leaseholds,  upon  trust  to  accumulate  the  rents,  until 
the  leases  of  the  Church  Street  property  u  should  become  nearly  expired/*  and  then 
to  apply  such  part  thereof  as  should  be  necessary  in  the  renewal  of  the  Church  Street 
property,  "  for  the  benefit  of  the  respective  persons  to  whom  he  had  before,  by  his 
will,  given  the  same;"  and  the  residue,  after  answering  the  purpose  aforesaid,  he 
gave  to  his  residuary  legatees.  The  testator  died  before  the  TheiUuton  Act  came 
into  operation.  Held,  that  the  trust  for  accumulation  and  renewal  was  void  for 
remoteness  and  uncertainty. 

L  2 
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not  investingtbe  rents  of  three  leasehold  houses  in  Oxford 
Street  and  Audley  Street,  so  as  to  accumulate  and  form 
a  fund  for  the  renewal  of  the  leases  of  two  houses  in 
Church  Street,  which  had  been  bequeathed  for  the  benefit 
of  his  neice  the  Defendant  Mrs.  Curtis  and  her  children ; 
and  secondly,  whether  the  Plaintiff,  who  was  one  of  the 
children,  was  now  entitled  to  call  for  the  performance  of 
this  trust,  or  to  charge  the  representatives  of  the  ex- 
ecutors of  Shadrach  Venden  with  the  breach  of  trust. 


The  testator  was  possessed  of  two  leasehold  houses  in 
Church  Street  for  a  term,  of  which  between  sixty  and 
seventy  years  were  unexpired,  and  he  possessed  three 
other  leasehold  premises  in  Oxford  Street  and  Audley 
Street 

By  his  will,  dated  in  1794,  he  bequeathed  the  two 
houses  in  Church  Street  to  four  trustees,  upon  trust  for 
the  Defendant  Elizabeth  Curtis  (then  Elizabeth  Cheverell) 
for  life,  for  her  separate  use,  and  from  and  after  her 
decease,  upon  trusts  which  were  expressed  as  follows : 
—  "  to  the  use  and  benefit  of  any  child  or  children  my 
said  neice  Elizabeth  Cheverell  may  leave  by  any  husband 
or  husbands  she  may  happen  to  marry,  equally  to  be 
divided  amongst  them,  if  more  than  one,  share  and 
share  alike,  and  if  but  one  child,  the  whole  to  such  one 
child;  but  in  case  my  said  neice  Elizabeth  Cheverell 
shall  not,  at  her  decease,  leave  any  child  or  children, 
then  to  the  use  of  my  nephew  Shadrach  Venden  Cheve* 
relC 


The  testator  then  bequeathed  to  his  trustees  the  three 
leasehold  houses  in  Oxford  Street  and  Audley  Street, 
upon  trusts  which  he  declared  as  follows :  — "  upon 
trust,  that  they  my  said  trustees  shall  and  do,  from  time 
to  time,  receive  the  rents,  issues,  and  profits  of  the  above 

three 
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three  leasehold  messuages  or  dwelling  houses  situate 
in  Oxford  Street  and  Audley  Street  aforesaid,  and  lay 
out  the  same  at  interest  till  my  several  leasehold  mes- 
suages or  tenements  hereinbefore  mentioned,  situate  and 
being  in  Church  Street  aforesaid  shall  become  nearly  ex- 
pired, and  then,  to  pay  and  apply  such  part  thereof  as 
shall  be  necessary,  in  the  renewal  of  my  several  lease- 
hold messuages  or  tenements  situate  and  being  in 
Church  Street  aforesaid,  for  the  benefit  of  the  respective 
persons  to  whom  I  have  before,  by  this  my  will,  given 
the  same."  And  he  gave  the  money  arising  from 
the  rents  of  his  houses  in  Oxford  Street  and  Audley 
Street,  and  the  interest  arising  therefrom  after  answer- 
ing the  several  purposes  aforesaid,  between  Edward 
Venden,  Shadrach  Venden  ChevereU,  and  Elizabeth  Che- 
verell,  and  he  also  gave  his  residuary  estate  to  the  three 
last-mentioned  persons. 


1842. 


The  testator  died  in  1795,  so  that  the  Thellusson 
Act  (a)  was  inapplicable  to  this  case. 

After  the  testator's  death,  the  trustees  and  executors, 
for  some  time,  continued  to  accumulate  the  rents  of  the 
Oxford  Street  and  Audley  Street  property.  The  leases 
expired  in  1817,  and  it  was  stated,  that  the  accumulated 
fund  was  afterwards  divided  amongst  the  residuary 
legatees. 


Mrs.  Curtis,  the  tenant  for  life,  was  still  living,  and 
this  bill  was  filed  by  one  of  her  children,  seeking  a 
declaration,  that  the  rents  of  the  Oxford  Street  and 
Audley  Street  property  ought  to  have  been  accumulated 
for  the  purpose  of  renewing  the  leases  of  the  Church 
Street  property;  that  the  trustees  and  their  represent- 
atives 

(a)  39  &  40  G.  3.  c.  93. 
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1842.  atives  might  be  held  responsible  for  the  breach  of  trust, 
in  not  doing  so,  and  that  the  money  recovered  might  be 
applied  in  the  renewal  of  the  leases  of  the  Church  Street 
property. 

The  Defendants,  the  representatives  of  the  trustees, 
insisted,  first,  that  the  trust  was  void  for  uncertainty ; 
2dly,  that  the  period  during  which  the  accumulation 
had  been  directed  might  possibly  exceed  the  limits 
allowed  by  law,  and  was  therefore  void. 

Mr.  Kindersley  and  Mr.  Younge,  for  the  Plaintiff. 

The  trust  for  accumulation  is  valid,  for  the  whole 
interest  must  necessarily  vest  in  Mrs.  Curtif*  children 
and  the  residuary  legatees  within  the  period  limited 
viz.,  within  a  life  in  being  and  twenty-one  years  after. 
Immediately  on  the  death  of  Mrs.  Curtis  every  con- 
tingency will  end,  and  her  children  and  the  residuary 
legatee  will  then  have  the  power  of  disposing  of  the 
accumulated  fund,  and  of  stopping  the  further  accu- 
mulation. This  is  all  that  is  required  by  the  rule  which 
prescribes  only  the  time  within  which  the  property 
must  vest.  Where  there  is  a  gift  which  vests  within 
the  limited  period,  but  which  is  not  payable  until  after- 
wards, the  gift  is  not  void,  but  the  Court  directs  pay- 
ment immediately  on  the  legatee  attaining  twenty-one. 
Saunders  v.  Vautier.  (a) 

Again,  Mrs.  Curtis  may  survive  the  leases,  and  then 
there  could  be  no  objection  to  the  trust  for  renewal. 

The  Plaintiff,  therefore,  has  a  right  to  have  the  rents 
accumulated   until   the  death  of  his  mother;  and  the 

trustees 
(a)  Cr.  $  Ph.  240.,  and  4  Beavan,  115. 
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trustees  having  neglected  to  do  so,  are  answerable  for        1842. 
their  breach  of  trust 

Mr.  Baify,  for  the  widow  and  the  other  children. 

Mr.  Pemberton,  Mr.  Hodgson,  and  Mr.  D.  James,  for 
the  representatives  of  the  surviving  trustees. 

The  trust  for  accumulation  and  renewal  is  void,  both 
for  uncertainty  and  for  remoteness. 

There  is  to  be  an  accumulation  until  a  few  months 
before  the  expiration  of  the  leases,  which  will  happen  in 
1863,  and  then  an  application  is  to  be  made  to  the 
landlord  to  renew  the  lease ;  but  for  what  term  is  it  to 
be  renewed  ?  for  100  or  1000  years;  what  is  to  be  the 
rent,  is  it  to  be  at  a  rack  rent,  or  at  a  pepper-corn  rent? 
What  meaning  is  to  be  given  to  the  expression  "  nearly 
expired? "  and  what  is  to  be  done  if  the  landlord  re- 
fuses to  renew  the  lease?  —  would  the  children  in  that 
event  be  entitled  to  the  fund  which  would  be  necessary 
to  renew?  and  if  so  how  is  the  amount  to  be  ascertained? 

The  Plaintiff  will  only  be  entitled  in  the  event  of  his 
surviving  the  tenant  for  life,  and  it  will  be  impossible, 
even  then,  for  the  Court  to  say,  what  sum  he  is 
interested  in ;  for,  until  the  expiration  of  the  lease  the 
amount  necessary  to  obtain  a  renewal  cannot  be  ascer- 
tained. 

But  assuming  there  is  no  vagueness  or  uncertainty 
in  the  trust,  yet,  it  is  void  in  consequence  of  its  vio- 
lating the  rule  of  law  against  perpetuities.  Every 
trust  for  accumulation  which  is  not  necessarily  limited  to 
the  term  of  a  life  or  lives  in  being,  and  twenty-one 
years  after  is  absolutely  and  wholly  void.     Thus  a  trust 

L  4  to 
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1842. 


to  accumulate  for  twenty-two  years  certain,  Is  absolutely 
void,  because  it  may  possibly  endure  beyond  the  legal 
limits ;  this  is  the  old  law,  independent  of  the  Thellusson 
Act  Here  the  answer  given  by  the  Plaintiff  is  this, 
that  he  is  not  within  the  rule,  because  the  trust  is  for 
the  benefit  of  a  party  in  being  and  her  children,  and 
that  the  interest  must  necessarily  vest  within  a  life  in 
being  and  twenty-one  years  after;  but  this  is  not 
enough,  you  must  also  shew  that  they  have  a  vested 
interest  in  an  ascertained  share  in  an  ascertained  fund. 
Suppose  the  tenant  for  life  to  die,  what  would  be 
the  fund  to  which  her  children  would  be  entitled,  and 
what  proportion  of  the  accumulations  would  belong  to 
the  residuary  legatees  ?  It  would  be  perfectly  impos- 
sible to  ascertain  it,  because  the  fund  required  at  the 
expiration  of  the  lease  would  not  be  capable  of  ascertain- 
ment. The  consequence  is  that  the  accumulation  would 
go  on,  and  the  rights  of  the  parties  could  not  be  ascer- 
tained within  the  time  limited  by  the  rule  against  per- 
petuities, (a) 


It  is  said,  that  the  children  and  the  residuary  le- 
gatees have  the  power  of  putting  an  end  to  the  trust 
within  the  time,  but  that  would  be  effected  by  agreement 
between  themselves,  and  by  defeating  the  testator's  in- 
tentions and  not  by  right.  They  have  no  power  ad- 
versely to  conlpel  the  other  parties  to  compromise  their 
rights,  or  to  make  valid  by  agreement,  that  which  the 
law  says  is  invalid.  Again,  what  is  to  be  the  effect  if 
one  refuses  to  concur?  —  the  accumulations  must  go  on 
until  the  year  1863,  and  all  the  evils  which  the  rule  of 
law  is  intended  to  prevent  must  necessarily  happen. 


The  intention  was  to  accumulate  for  sixty-three  years 

certain,  which  is  void,  and  the  Court  cannot  look  to  the 

events 
(a)  See  Palmer  v.  Holford,  4  Run.  405. 
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events  which  have  happened  or  may  happen,  in  order  to 
render  valid  a  gift  which  is  not  so  limited  as  to  be  beyond 
the  possibility  of  being  too  remote.  They  cited  Leake 
v.  Robinson  (a),  Proctor  v.  Bishop  of  Bath  and  Wells  (&), 
Lade  v.  Holford  (c),  Ibbetson  v.  Ibbetson  (d)9  Fearne's 
Cont.  Remrs. 


15S 


1842. 


Mr.  Tinney9  Mr.  Bacon9  Mr.  G.  Turner,  Mr.  Beales9 
Mr.  Spence9  Mr.  Renshaw,  and  Mr.  F.  J.  HaU9  for  other 
parties. 

Mr.  Kindersley9  in  reply. 

There  are  many  cases  in  which  there  has  been  a  direc- 
tion to  renew  generally,  and  which  have  never  been  held 
void  for  uncertainty.  To  renew  leases  means  on  the 
same  terms,  Price  v.  Assheton.  (e)  If  it  be  held  that 
this  direction  to  renew  is  void  for  uncertainty,  then 
every  trust  for  the  renewal  of  what  is  called  renewable 
leases,  which  the  landlord  is  not  bound  to  renew,  will 
also  be  void,  as  in  the  case  of  Bishops'  and  College 
leases. 


The  Master  of  the  Rolls. 

It  is  contended,  that  under  this  trust  for  renewal,  the 
trustees  were  to  receive  the  rents  of  the  houses  in 
Oxford  Street  and  Audley  Street,  and  accumulate  them, 
until  the  leases  of  the  other  two  houses  had  become 
nearly  expired,  that  is  nearly  to  the  year  1863,  when 
the  last  of  these  leases  would  expire  or  be  upon  the 
point  of  expiring,  and  then  procure  ihe  best  renewal 
of  the  leases  they  could. 

To 


(a)  3  Met.  363. 

(A)  2  H.  Bl.  358. 

(c)  W.  BL  428.,  and  Amb.  479. 


(</)  10  Sim.  495. 
{?)  1  V.  $  C.  82. 
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1842.  To  this  it  is  objected,  that  it  is  carrying  on  an  accu- 

mulation of  rent  and  income  beyond  the  period  which 
the  law  allows,  Tor  it  is  not  limited  to  a  life  in  being 
and  twenty-one  years  afterwards,  but  may  continue 
very  much  longer;  this  indeed  is  perfectly  evident.  The 
reply  given  to  this  objection  is  to  this  effect :  —  it  is 
very  true,  that  if  the  trust  be  literally  followed,  it  would 
be  too  remote,  but  it  ought  not  to  be  literally  followed, 
because,  within  the  period  allowed  for  accumulation, 
there  must  be  persons  ascertained,  who  alone  would  be 
entitled  to  this  fund  and  every  part  of  it :  again,  it  is 
possible  that  Mrs.  Curtis  might  live  beyond  the  term  of 
the  leases,  in  which  case  a  renewal  might  properly  be 
made  in  her  lifetime ;  but  even  supposing  her  to  die  at 
any  time  whatever  within  this  period,  then'  that  in 
twenty-one  years  after  her  death,  the  persons  authorized 
by  law  to  dispose  of  the  property,  might  divide  it  at 
once,  and  thus  prevent  the  future  accumulation  of  the 
fund,  and  obviate  the  mischief  which  the  rule  of  law  in- 
tended to  prevent. 

Now  the  persons  who  would  be  entitled  in  that  event, 
would  be  the  children  which  Mrs.  Curtis  might  leave  and 
the  persons  entitled  to  the  residue  of  the  money,  after 
answering  the  purposes  which  the  testator  intended  to  be 
effected.  They  might  all  be  in  a  state  competent  to  con- 
sent. Nevertheless,  in  that  state  of  things,  it  is  perfectly 
manifest,  that  although  amongst  themselves  they  might 
make  a  title  to  the  fund  to  be  accumulated  for  renewal, 
yet  each  of  them  would  be  uncertain  as  to  the  amount 
of  his  share,  or  of  that  which  was  his;  no  one  of  them 
could  say,  such  a  share  of  this  property  is  mine,  I  have 
a  right  to  sell  or  dispose  of  it  as  I  please,  and  in  doing 
so,  I  am  acting  according  to  the  intention  of  the 
testator. 

In 
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In  all  cases  of  this  kind,  I  apprehend,  we  are  to  1842. 
look  at  the  directions  of  the  will,  with  reference  to  the 
property  of  the  testator  at  the  time  of  his  death,  and 
with  reference  to  the  persons,  who,  under  the  directions 
of  the  will  and  according  to  the  intention  of  the  testator, 
may,  at  a  future  period,  have  a  legal  power  to  dispose 
of  the  property.  If,  according  to  the  intention  of  the 
testator,  some  person  or  persons  must  not  necessarily  be 
in  existence,  with  legal  power  tQ  dispose  of  the  property, 
within  the  period  limited  by  the  rule  of  law,  then,  I 
apprehend,  the  gift  is  too  remote. 

Now  here,  such  was  not  the  intention  of  the  testator; 
the  intention,  according  to  the  argument  which  is  used, 
was  that  the  accumulation  should  go  on,  as  to  part  of 
this  at  least,  until  the  period  when  the  last  lease  was 
about  expiring,  that  is  until  1863,  which  period,  it  is 
evident,  might  be  beyond  that  limited  by  law ;  if  the  con- 
trary were  done,  it  would  be  done,  not  in  pursuance  of 
any  power  given  to  them  by  the  will,  but  in  consequence 
of  a  power  which  they  have,  of  coming  to  an  arrange- 
ment amongst  themselves,  by  which  they  compromise 
their  respective  claims  under  the  will,  and  create  for 
themselves  aliquot  defined  shares  in  this  part  of  this 
property,  doing  that  for  themselves,  but  proceeding  in 
a  manner  directly  contrary  to  the  intention  of  the  will. 

I  should  have  been  very  willing  to  have  attended  to 
any  authority  which  might  have  been  brought  forward 
to  support  the  proposition,  that  this  might  be  done; 
none  has  been  cited.  The  case  of  Saunders  v.  Vauiier  (a), 
is,  I  apprehend,  entirely  different  from  this.  It  has 
frequently  happened  in  this  Court,  that  a  testator  has 
given  to  an  individual  an  absolute  vested  interest  in 
a  defined   fund,  so   that,   according  to   the  ordinary 

rule 
(a)  Cr.  4*  Ph  240.,  and  4  Beavan,  115. 
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184-2,  rule  of  law,  he  would  have  a  power,  of  his  own  au- 
thority, to  receive  or  dispose  of  it  immediately  on 
his  attaining  legal  age;  but  having  given  such  a 
vested  interest,  the  testator  has,  nevertheless,  postponed 
the  time  of  giving  him  possession,  till  a  period  subse- 
quent to  the  legatee's  attaining  twenty-one,  although 
in  such  cases,  the  party  having  attained  the  age  of 
twenty-one  cannot,  according  to  the  direct  intention  of 
the  will,  obtain  possession,  yet  he  has  everything  but 
possession ;  he  has  the  legal  power  of  disposing  of  it, 
he  may  sell,  charge,  or  assign  it,  for  he  has  an  absolute, 
indefeazible  interest  in  a  thing  defined  and  certain ;  the 
Court,  therefore,  has  thought  fit  (I  don't  know  whether 
satisfactorily  or  not),  to  say,  that  since  the  legatee  has 
such  the  legal  right  and  power  over  the  property,  and 
can  deal  with  it  as  he  pleases,  it  will  not  subject  him 
to  the  disadvantage  of  raising  money  by  selling  or 
charging  his  interest,  when  the  thing  is  his  own,  at  this 
very  moment.  The  Court  has,  in  such  cases,  ordered 
payment  on  his  attaining  twenty-one.  I  don't  think 
that  case  is  analogous  to  this,  because  there  the  property 
is  defined  and  ascertained  ;  here  it  is  not,  for  the  shares 
cannot  be  ascertained  until  •  the  period  for  renewal  has 
arrived,  when  it  will  become  known  what  sum  is  ne- 
cessary for  that  purpose. 

Besides  this,  I  think  there  are  other  objections  on 
the  ground  of  uncertainty,  which  I  do  not  think  it 
necessary  to  enter  into  in  detail,  as  my  opinion  is  clear 
upon  the  grounds  I  have  stated;  nevertheless,  I  may 
say  that  I  think  the  uncertainty  of  the  shares,  which 
the  children  are  to  have,  an  uncertainty  arising  partially 
from  the  uncertain  demand  which  they  have  upon  the 
fund  to  be  accumulated;  for  the  purpose  of  renewal 
is  such,  that  nobody  can  tell  what  ought  to  be  done 
under  this  trust. 

On 
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On  the  joint  ground  of  remoteness  and  uncertainty,        1842. 
it  appears  to  me  that  this  trust  cannot  be  sustained ;  I 
think  this  bill  must  be  dismissed,  and  under  the  cir- 
cumstances it  must  be  dismissed  with  costs. 


HOWELL  v.  GAYLER.  July  20. 

f~|N  the  marriage  of  William  North  with  Mary  Burg-  The  ultimate 

^  hope,  a  sum  of  1000/.  Navy  5  per  cent,  stock,  which  ^Sk^w. 

belonged  to  the  latter,  was  vested  in  trustees,  on  trust  riage  settle- 

to  pay  the  dividends  to  Maty  Burghope  for  life ;   and  [hedeatlfof 

after  her  decease,  to  pay  the  dividends  of  a  moiety  to  a  Husband  and 

wife,  was  to 
William  North  for  life;  and  after   the  decease  of  the  the  husband, 

survivor  of  them,  in  trust  to  pay  one  moiety  as  therein  jf-he!r,rVuV?d 
particularly  mentioned,  and  as  to  the  other  moiety,  to  if  the  wife  sur- 
pay  it  to  William  North  absolutely,  in  case  he  should  2te  j,  J""' 
survive  Mary  Burghope ;  but  if  Mary  Burghope  should  death,  to 
survive  William  North,  (which  happened),  then,  upon  asthehus- 
the  decease  of  Mary  Burghope,  to  assign  and  transfer  it  band  should 
to  such  person  as  William  North  should,  by  deed  or  in  default, "  to 
will,  appoint;  "  and  in  default  of  such  direction,  limit-  hti^cf°[*> 
ation,  or  appointment,  then  unto  the  executors,  ad  mini-  or  ostium." 
strators,  or  assigns  of  the  said  William  North"  vi?  wTandAe 

husband  made 
The  marriage  took  effect,  and  the  question  in    the  ment    Held, 

cause  arose  as  to  the  second  moietv,  under  the  following  that  his  resi- 

0   duary  lega- 
circumstances.     William  North  died    in  1829,  and  his   tees  and  not 

wife,  who  survived  him,  died  in  1841.     William  North  £»n«tof 
*  '  km,  were  en- 

executed  titled. 

Stock  in  the 

funds  held  in  trust  for  the  wife  for  life,  with  remainder  as  the  husband  should 

appoint,  and  in  default  to  his  executors,  administrators,  or  assigns,  Held,  not  to 

pus  under  the  will  of  the  husband  by  the  words,  "  money  he  might  have  in  the 

books  of  the  Governor  and  Company  of  the  Bank  of  England" 
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1842.  executed  no  appointment  of  the  fund,  but,  by  his  will, 
he  gave  "  the  whole  of  the  money  he  might  have  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England,  and  also  all  the  money  he  might  have  at  the 
time  of  his  decease  in  the  Hertfordshire  savings9  bank,9' 
in  trust  for  his  widow  for  life,  with  remainder  to  other 
persons ;  and  he  gave  the  residue  of  his  estate  to  his 
widow  absolutely* 

This  bill  was  filed  by  the  administratrix  of  Mary 
North  the  widow,  claiming  a  moiety  of  the  fund,  as 
residuary  legatee  under  her  husband's  will. 

Mr.  Pemberton  and  Mr.  Bagshawe,  for  the  Plaintiff, 
cited  Grafftey  v.  Humpage.  (a) 

Mr.  Campbell,  for  a  trustee,  and  also  for  one  of  the 
next  of  kin  of  William  North,  contended,  that  the  next 
of  kin  and  not  the  residuary  legatee  took  under  the 
above  limitation,  PaUn  v.  Hills,  (b)  He  also  cited 
Horseman  v.  Abbey,  (c) 

Mr.  R.  W.  Moore,  contended  that  either  the  fund  be- 
longed to  the  next  of  kin,  or  passed  under  the  will  of 
William  North,  as  "  money  which  he  had  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land;"  he  cited  Bethune  v.  Kennedy  (d)  to  shew  that 
the  gift  of  the  stock  was  specific. 

Mr.  Pemberton,  in  reply.  The  money  was  not  money 
which  the  testator  had  in  the  bank  at  his  death,  as  it 
was  standing  in  the  name  of  trustees,  and  was  subject  to 
the  life  interest  of  the  wife. 

The 

(a)  1  Beavan,  47.  (c)  1  Jac.  $  W.  381. 

{b)  I  Myl.  <$•  K.  470.  (d)  1  MyL  *  Or.  1 16. 
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The  Master  of  the  Rolls  said,  there  were  many 
\  on  the  subject,  but  he  thought,  on  the  words  of 
the  settlement,  that  the  Plaintiff  was  clearly  entitled. 
He  ordered  the  costs  of  all  parties  to  be  paid  out  of  the 
fund,  and  the  residue  to  be  paid  to  the  Plaintiff. 
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See  Stocks  v.  Dodtley,  1  Keen,  325.;  Collier  v.  Squire,  3  Ru&s. 
467.;  Price  v.  Strange,  6  Mad.  161.;  Bridge  v.  Abbot,  3  Bro.  C.  C. 
224. ;   Wcllman  v.  Bowring,  1  Sim,  %  St.  24. 


NEALE  v.  HODGSON. 


July  22. 


J7ILIZABETH  NEALE,  the  wife  of  the  Plaintiff  Subject  to  the 

H*  Joseph  Neale,  was,  at  the  time  of  her  marriage,  l^^b!md 

entitled  to  some  freehold  property  and  money  invested  on  a  wife  had  the 

mortgages.   A  settlement  was  thereupon  made,  whereby  Lwer'ofap- 

it  was  covenanted  that  the  trustees  should  invest  7800/L,  pointing  a 

part  of  her  property,  in  their  names,  and  stand  possessed  which,  in  de- 

thereof,  in  trust  for  Mrs.  Neale  for  life,  with  remainder  fauJtofaP- 
*  .  pointmenr, 

to  Mr.  Neale  for  life,  with  remainder  to  the  children  of  was  limited 

the  marriage,  and  in  default,  then,  "  subject  and  without  ^n  a'ndllhere 

prejudice  to  the  life  estate  of  Mr.  Neale  in   case  he  was  a  proviso 

should  survive  Mrs.  Neale "  upon  such  trusts,  &c.  as  husband  be- 

Mrs.  Neale  should  by  will  appoint,  and   in  default  of  camebank- 

i  r  i.      •  .  .      rop*  the  divi- 

appotntment,  on  the  trusts  tol lowing,  that  is  to  say,  in  dends  should 

trust  for   Mrs.  Neale  in  case  she  should  survive  Mr.  no.ionger  be 

paid  to  him. 
Neale,  "but  in  case  she  should  depart  this  life  in  the  The  wife  died 

lifetime  of  Mr.  Neale  (which  event  happened),  then  in  JXtSlhT 

trust,  subject  and  without  prejudice  to  the  life  estate  of  fl,nd  to  her 

..       husband. 
Mr.  Held,  that  he 
became  en- 
titled thereto  absolutely,  and  had  a  right  at  once  to  have  a  transfer  thereof. 


160  CASES  IN  CHANCERY. 

1842.  Mr.  Neale  therein,  for  the  next  of  kin  of  Mrs.  Neale  as 
if  she  had  died  sole  and  unmarried,  and  in  such  manner 
as  such  next  of  kin  would  have  taken  under  the  statute 
for  the  distribution  of  the  personal  estate  and  effects  of 
persons  who  die  intestate." 

The  settlement  provided,  that,  if  Mr.  Neale  became 
bankrupt  or  insolvent,  &c,  the  dividends  "  directed  to 
be  paid  to  him  in  the  event  of  his  surviving  his  said  in- 
tended wife  should  no  longer  be  paid  to  him,  but  to 
such  person  or  persons,  and  in  such  manner  as  the  same 
would  have  been  payable  or  applicable  in  case  Mr.  Neale 
had  survived  Mrs.  Neale" 

There  were  no  children  of  the  marriage.  The  wife 
died  in  1839,  having  made  a  testamentary  appointment, 
whereby  she  appointed  all  the  real  estate,  and  all  the 
principal  of  her  personal  estate  and  other  the  property 
vested  in  the  trustees  of  her  marriage  settlement  unto 
the  Plaintiff  Mr.  Neale  absolutely. 

The  Plaintiff,  by  this  bill  prayed  that  the  trust  pro- 
perty might  be  transferred  to  him  by  the  trustees.  The 
bill  insisted  that  the  Plaintiff  had  an  absolute  interest 
therein  under  the  settlement  and  appointment.  The 
question,  raised  in  the  suit,  was  whether,  in  the  event 
of  the  Plaintiff  becoming  bankrupt  or  insolvent,  the  trust 
property  would  or  not,  under  the  circumstances,  go  over 
to  other  parties ;  and  whether  the  trustees  had,  there- 
fore, any  duties  to  perform  in  respect  thereof  which 
made  it  necessary  for  them  to  retain  the  property. 

Mr.  Pembertoti  and  Mr.  Bacon,  for  the  Plaintiff. 

Mr.  Kinder sley  and  Mr.  Metcalfe,  contra,  for  W.  A. 
Hodgson  the  heir  at  law  and  next  of  kin  of  Mrs.  Neale, 

contended 
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contended  that  the  fund  ought  to  be  retained  by  the  1842. 
trustees,  as  it  was  possible  they  might  have  duties  to  per- 
form; for,  as  the  right  of  appointment  was  "  subject  to 
the  life  estate  of  the  husband,"  such  life  estate  was  un- 
affected by  the  appointment,  and  consequently  if  the 
husband  should  become  bankrupt,  his  life  interest  in  the 
property  would  thenceforth  belong  to  the  heir  or  next 
of  kin  of  Mrs.  Neale  during  the  remainder  of  Mr.  Nettle's 
life.  That  it  was  the  clear  intention  of  the  settlement, 
that  the  property  should  not  go  to  Mr.  Neale's  assignee 
in  case  of  his  bankruptcy ;  and  that  this  intention  would 
be  defeated  if  it  were  now  held  that  he  now  took  an 
absolute  interest. 

Mr.  Tinney  and  Mr.  W.  T.  S.  Daniel,  for  the  trustees. 

The  Master  of  the  Rolls. 

The  intention  of  the  settlement  was,  that  if  the  hus- 
band became  a  bankrupt,  the  children,  if  any,  should 
take,  but  if  there  were  no  children,  then  that  the  ap- 
pointees of  the  wife  should  take.  The  appointees,  who 
were  afterward  to  be  nominated,  might  have  been 
strangers;  but  the  wife  has  made  the  husband  her 
appointee,  and  he  must  take  in  the  latter  character. 
It  is  said  that  as  appointee,  he  takes  subject  to  his  own 
life  interest,  but  if  he  became  bankrupt  his  life  interest 
would  cease,  and  the  appointee  would  immediately  be 
entitled  to  the  dividends,  and  he  is  the  appointee.  The 
husband,  therefore,  is  absolutely  entitled,  and  there  must 
be  a  declaration  to  that  effect. 

The  effect  of  the  settlement  is  not  defeated,  because 
the  intention  was  merely  to  protect  the  family,  and  there 
is  none. 
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The  ATTORNEY-GENERAL  v.  POTTER. 


r|1HIS  information  prayed,  that  an  account  might  be 
taken  of  the  duty  payable  on  the  legacies  and  resi- 
duary estate  given  by  the  will  of  the  testator  Arthur 


June  1. 
July  22. 

A  testator  be- 
queathed 
a  leasehold 
and  his  resi- 

to  if.,  J?.,  and  Phillip,  and  that  the  amount  might  be  declared  to  be  a 
C.(hisexe-  j^  (jue  to  jjejp  Majesty  from  the  Defendant  James 
trust  to  per*  Potter  and  from  John  Lane,  deceased ;  and  that  it  might 
ceive  the°  **"  ^e  declared,  that  a  leasehold  house  at  Bath,  which  was 
rents  and  part  of  the  testator's  estate,  was  liable  to  the  payment 
life,  and  after-  °f  tne  debt,  and  that  the  same,  or  the  proceeds  arising 
wards  to  pay  from  (he  saje  thereof,  might  be  made  available  for  such 
certain  lega-  ^  ,...,  iJLr 

cies,  and  the     payment ;   and  the  same  having  been  sold   by  James 

Potter  to  William  Bowie,  that  Potter  might  be  restrained 
from  receiving  the  purchase-money,  and  that  Bowie 
might  be  restrained  from  paying  it  to  any  but  the  Com- 
missioners of  Stamps,  until  the  debt  should  be  paid. 


residue  to 
such  of  three 
persons,  X>., 
E.y  and  F.,  as 
should  be 
living  at  A.9% 
death.    The 


executors  per- 
mitted A.  to 
retain  nosses- 
sion  or  the 
leasehold 
during  her 
life,  and  /)., 
E.y  and  F. 
executed  a 
deed  (which 
was  also  exe- 
cuted by  B. 
the  husband 
of  D.),  and 
whereby  they    and  her  assigns  to  take  and  receive  the  rents,  interest, 

astenants  *  an<*  P1"0**18  thereof,  for  and  during  the  term  of  her 
in  common:      natural  life;  and  after  her  decease,  he  gave  several  pe- 

that  the  exe-^  cuniary  legacies  of  considerable  amount,  and  the  residue 
cutors  had  not  was 

assented  to 

the  legacies,  either  by  permitting  A.  to  retain  possession  of  the  leasehold,  or  by  the 
execution  of  the  deed  by  B.,  and  that  the  executors  could  make  a  good  title  to 
the  leasehold. 


The  testator,  Admiral  Phillip,  by  his  will  dated  the 
20th  day  of  May  1814,  after  directing  all  his  just  debts 
and  funeral  and  testamentary  expenses  to  be  paid,  and 
after  giving  certain  specific  and  pecuniary  legacies  and 
an  annuity,  gave  his  leasehold  house  in  Bath,  and  the 
appurtenances,  and  his  residuary  estate  to  his  wife 
Isabella  Phillip,  John  Lane,  Osborne  Standert,  Thomas 
Sutton,  and  James  Potter,  on  trust  to  permit  his  wife 
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was  given  to  Susannah  Richardson,  Mary  Ann  Lance- 
field,  Michael  Dove,  and  Rebecca  Ann  Potter,  or  such  of 
them  as  should  be  living  at  the  time  of  his  wife's  death. 
He  appointed  his  wife,  John  Lane,  Osborne  Standert, 
Thomas  Sutton,  and  James  Potter  executrix  and  execu- 
tors of  his  will. 


1842. 


The  testator  died  in  October  1814,  and  the  will  was 
duly  proved  by  Isabella  Phillip,  the  widow,  and  by 
Lane,  Standert,  and  Potter.  Sutton,  the  other  executor 
named  in  the  will,  renounced  probate.  Standert  died  in 
1816. 

On  the  17th  of  February  1817  the  four  residuary 
legatees  executed  a  deed,  whereby  it  was  arranged,  that 
they  should  take  and  enjoy  their  interests  as  tenants  in 
common.  The  deed  was  executed  by  James  Potter  the 
executor  and  the  husband  of  Rebecca  A.  Potter  who  was 
one  of  the  residuary  legatees.  The  widow  was  per- 
mitted to  enjoy  the  house  during  her  life.  She  died  on 
the  4th  day  of  March  1823,  and  thereupon  John  Lane, 
since  deceased,  and  the  Defendant  James  Potter,  be- 
came the  surviving  executors.  After  the  death  of  the 
widow,  the  surviving  executors  paid  the  legacies  which 
then  became  payable,  and  divided  the  residue,  with  the 
exception  of  the  leasehold  house,  among  the  residuary 
legatees.  In  the  month  of  April  1823,  the  leasehold 
house  was  sold,  for  1800/.,  to  the  Defendant  Mr.  Bowie, 
who  paid  a  deposit  of  270/.,  and  in  the  month  of  August 
following  he  was  let  into  possession,  but  the  contract 
was  never  completed. 


The  executors  computed  the  legacy  duty  payable  to 
the  Crown  at  1020/.,  and  it  was  stated  that  they  gave  to 
their  solicitor  a  draft  for  that  sum,  which  he  received 
from  their  bankers,  but  neglected    to   pay   it  to   the 

M  3  Stamp 
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Stamp  Office ;  and  payment  having  been  neglected  for 
several  years,  this  information  was  filed  in  the  Court  of 
Exchequer  for  the  purpose  of  recovering  the  amount 
due. 

The  decree,  made  on  the  15th  of  May  1888,  directed 
an  account  to  be  taken  of  the  duty  due  to  her  Majesty 
for  the  legacies  and  residuary  effects  of  the  testator,  and 
declared  that  the  Defendant  James  Potter,  as  surviv- 
ing executor,  and  the  Defendants  Harriet  Eleanor 
Lane  and  Sarah  Rule,  as  executrixes  of  John  Lane,  de- 
ceased (admitting  assets),  were  bound  to  pay,  what, 
upon  taking  the  account,  should  appear  to  be  due  to  her 
Majesty,  with  the  informant's  costs  of  suit,  without 
prejudice,  however,  to  any  question  between  the  parties 
entitled  under  the  will,  by  whom  such  payment  should 
be  ultimately  borne.  And  it  was  further  declared,  that 
the  leasehold  house  was  liable  for  the  payment  of  the 
duty.  And  it  was  referred  to  the  Master  to  inquire 
whether  a  good  title  could  be  made  to  the  house,  under 
the  contract  with  Bowie,  and  if  so,  when  a  good  title 
was  first  shewn  to  Bowie;  and  if  a  good  title  could  be 
shewn,  it  was  declared  that  the  agreement  should  be 
specifically  performed;  and  if  it  should  be  found  that  a 
good  title  could  not  be  made,  certain  inquiries  were 
directed  ;  and  the  Master  was  to  be  at  liberty  to  report 
any  special  circumstances. 


On  the  14th  of  February  1842,  the  Master  made  a 
separate  report,  by  which  he  found  that  a  good  title 
could  not  be  made  to  the  house  at  Bath  ;  and  to  this 
report  an  exception  was  taken  by  the  Defendants,  the 
executrixes  of  John  Lane  deceased.  The  Master's  re- 
port was  founded  on  this: — that  the  house  had  been 
specifically  bequeathed  to  the  testator's  widow  for  her 
life,  with  remainder  to  the  residuary  legatees:  —  that 

the 
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the  executors  assented  to  the  legacy,  and  that  the  house 
had  thereby  ceased  to  be  assets,  and  had  vested  in  the 
legatees,  and  that  therefore  thfe  executors  could  no 
longer  make  a  title  thereto. 

Mr.  Pemberton  and  .Mr.  Barlow,  in  support  of  the 
exception,  argued,  that  this  was  not  the  simple  case  of 
a  legacy  to  one  for  life  with  remainder  to  others,  but 
that,  after  the  determination  of  the  estate  for  life,  the 
property  was  subject  to  legacies,  which  were  to  be 
raised,  before  the  legatees  in  remainder  could  take  what 
was  given  to  them.  That  during  the  lifetime  of  the 
tenant  for  life,  the  property  was  not  applicable  to  the  pay- 
ment of  the  legacies  payable  on  her  death ;  but  becoming 
so  applicable,  before  the  legatees  in  remainder  could  take, 
and  it  being  the  duty  of  the  executors  to  raise  the  lega- 
cies, their  assent  to  the  gift  to  the  widow  for  life,  did 
not  involve  their  assent  to  the  legatees  in  remainder,  so 
as  to  transfer  to  them  the  duty  or  the  obligation  which 
the  testator  had  imposed  on  the  executors.  They  ar- 
gued also,  that  the  fact  of  permitting  Mrs.  Phillip  to 
enjoy  the  leasehold,  according  to  the  trusts  of  the  will, 
did  not  constitute  an  assent  to  the  legacy ;  Doe  dem. 
Hayes  v.  Sturges  (a),  Richards  v.  Browne  (b),  Doe  dem. 
Sturges  v.  Tatche!l(c);  and  that  the  deed  of  1817  was 
executed  merely  for  the  purpose  of  ascertaining  and 
defining  the  shares  of  the  parties  in  remainder,  and  that 
it  was  executed  by  Mr.  Potter,  not  in  his  character  of 
executor,  but  as  the  husband  of  Mrs.  Potter,  who  was 
one  of  such  parties  entitled  in  remainder. 


1842. 


That  the  Master  was  wrong  in  treating  the  bequest 
of  the  leasehold  as  a  specific  legacy,  for   though  the 

testator, 

(<?)  3  B.  Sf  Ad.  675. 


(a)  7  Taunt.  217.       ' 
\b)  3  Bing.  JV.  C.  493. 
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The 
Attorney- 
General 

v. 
Potter. 


testator,  by  directing  his  executor  to  permit  his  wife  to 
take  the  "  rents/'  had  shewn  that  she  was  to  enjoy  the 
leasehold  specifically,  in  the  state  in  which  they  were 
at  his  death,  still  that  this  did  not  constitute  a  specific 
legacy,  the  distinction  between  the  two  being  clearly 
pointed  out  in  Pickering  v.  Pickering,  (a) 

Mr.  Romilh/,  for  the  Attorney-General,  was  about  to 
support  the  exception,  but 

The  Master  of  the  Rolls  decided  that  not  having 
excepted  to  the  report,  he  could  not  be  heard  against 

it.  (b) 

Mr.  Roupell  and  Mr.  Wood,  contra,  for  Mr.  Borne  the 
purchaser.  The  Master  is  right  in  his  finding,  and  the 
executors  cannot  make  a  good  title  without  the  concur- 
rence of  the  legatees,  in  whom  the  property  became 
vested  by  the  assent  of  the  executors.  What  took  place 
after  the  death  of  the  testator  had  the  effect  of  convert- 
ing the  executors  into  trustees  of  this  property  for  the 
legatees.  The  bequest  of  the  rents  constituted  a  specific 
gift  of  the  leasehold ;  Goodenough  v.  Iremamondo.  (c) 
The  assent  of  one  of  several  executors  was  sufficient  to 
vest  the  legacy  in  the  legatee  (d),  and  the  assent  to  the 
tenant  for  life  was  an  assent  to  those  in  remainder  (e) ; , 
The  executors'  assent  to  the  legacy  is  clearly  proved, 
first,  by  the  deed  of  the  17th  of  February  1817,  to 
which  Mr.  Potter,  the  executor,  was  a  party ;  and,  se- 
condly, by  the .  fact  of  the  wife  being  left  in  the  enjoy- 
ment 


(a)  2  Bear.  31.,  and  4  Myl.  <$• 
Cr.  289. 

(b)  See    Stubbs    v.    Sargon, 

3  Bean,  408.;   Bonser  y.  Car, 

4  Beav.  382.;    and  Johnson   v. 
Todd,  post. 


(c)  2  Beav.  512. 

(d)  Williams  an  Exors.  622. 

(e)  I  Roper  on  Legacies,  738. 
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ment  of  the  house,  and  permitted  to  use  it  as  her  own 
from  the  time  of  the  testator's  death  to  her  own  death. 

They  cited  2  Williams  on  Executors,  846.,  Cheyney  v. 
Smith  (a),  Paramour  v.  Yardley  (4),  Young  v.  Holmes  (c)9 
and  Adams  v.  Peirce.  (d) 

Mr.  Pembertoti,  in  reply. 

If  the  executors  have  become  trustees,  they  are  trus- 
tees for  all  the  purposes  of  the  will,  namely,  to  dis- 
charge the  other  legacies,  and  pay  all  legal  burthens  on 
the  assets. 


1842. 


The  Master  of  the  Rolls. 

The  Master  has  reported  that  a  good  title  cannot  be 
made  to  the  house  at  Bath)  and  his  report  is  founded 
upon  the  position  that  the  house  in  question  was  speci- 
fically bequeathed  to  the  testator's  widow  for  life,  with 
remainder  to  the  residuary  legatees :  —  that  the  execu- 
tors assented  to  the  legacy,  and  that  thereby  the  house 
ceased  to  be  assets,  and  consequently,  that  the  title 
thereto  is  vested  in  the  legatees,  and  not  in  the  exe- 
cutors. 

The  assent  is  said  to  be  proved,  first,  by  the  deed  of 
February  1817;  and,  secondly,  by  the  fact  of  the  wife 
being  left  in  the  enjoyment  of  the  house,  and  permitted 
to  use  it  as  her  own,  fronVthe  time  of  the  testator's  death 
to  her  own  death. 

The  deed  of  February  1817,  was  executed  by  the 
persons  who  were,  or  might  become  entitled  to  the 

reversion 


July  S2. 


(a)  1  Leonard,  SI  5. 
(6)  Plowden,  539. 


(c)  1  Strange,  70. 
\d)  3  P.  Wms.  12. 
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reversion  or  remainder  of  the  testator's  residuary  estate, 
expectant  on  the  decease  of  Isabella  Phillip  the  tenant 
for  life,  for  the  purpose  of  making  the  bequest  to  them 
more  immediately  and  permanently  benefical  and  effec- 
tual, and  to  carry  into  effect  an  agreement  into  which  they 
had  entered,  that  all  such  benefit,  or  chance  of  survivor- 
ship as  was  given  to  them  by  the  will,  should  be  waived, 
and  that  their  contingent  interests  should  be  converted 
into  vested  interests,  whether  any  of  them  should  die  in 
the  lifetime  of  Isabella  Phillip  or  not.  This  deed  was 
executed  by  James  Potter%  one  of  the  executors,  whose 
wife  was  one  of  the  residuary  legatees,  but  considering 
the  object  and  intent  of  the  deed,  I  am  of  opinion  that 
the  execution  of  it  by  one  of  the  executors,  cannot 
be  deemed  an  assent  to  a  legacy,  depriving  the  subject 
of  it  of  the  character  of  assets. 


The  effect  of  the  widow  having  been  permitted  to 
occupy  and  enjoy  the  house,  as  her  own,  during  her 
life,  is  to  be  considered.  The  whole  estate  was  subject 
to  all  debts  and  legacies.  Some  of  the  legacies  and  an 
annuity  were  immediate  gifts :  others  were  payable  on 
the  death  of  the  widow.  Subject  to  the  debts,  to  the 
legacies  payable  immediately,  and  to  the  annuity,  the 
widow  was  entitled  to  the  income  of  the  residuary  estate 
for  her  life,  and  after  her  death,  but  subject  to  the 
payment  of  several  legacies  which  then  first  became  pay- 
able, the  ultimate  residue  was  given  over.  The  duty  of 
all  the  executors,  which  they  undertook*  upon  accepting 
the  office,  was  to  pay  the  debts  and  all  the  legacies  pay- 
able on  the  testator's  death,  ascertain  the  residue  after 
such  payments,  give  the  widow  the  enjoyment  of  that 
residue  during  her  life,  and  preserve  it  for  the  legacies 
which  were  to  become  payable  on  her  death,  and  for 
the  persons  who  were  to  be  then  entitled  to  it  subject  to 
those  legacies.  Upon  the  death  of  the  widow,  it  be- 
came 
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came  the  duty  of  the  surviving  executors  to  provide  for 
and  pay  the  legacies  which  then  became  payable,  and  to 
pay  the  ultimate  residue  to  the  persons  then  entitled, 
and  the  executors  do  not  appear  to  me  to  have  acted 
otherwise  than  in  conformity  with  their  duty  in  these  re- 
spects. Supposing  the  house  to  have  been  specifically 
given  to  the  widow  during  her  life,  it  was  not  the  sub- 
ject of  a  specific  gift  after  her  death ;  and  at  the  time 
when  she  took  possession,  she  had,  besides  her  interest 
as  legatee,  a  duty  as  executrix  to  preserve  it,  not  merely 
for  the  legatees  in  remainder,  but  as  part  of  the  tes- 
tator's assets,  for  payment  of  the  legacies  which  became 
payable  upon  her  death.  The  other  executors  had  the 
duty  which  they  might  have  been  compelled  to  per- 
form, of  permitting  her  to  occupy  the  house  according 
to  the  will,  and  the  further  duty  of  executing  those 
trusts  of  the  will,  which  were  to  be  executed  after  her 
death ;  and  it  appears  to  me,  that  by  acting  according 
to  the  will  in  giving  her  possession  of  the  house,  they 
cannot  be  deemed  to  have  divested  themselves  of  their 
legal  power  to  perform  that  part  of  their  duty,  which 
the  testator  had  postponed  till  after  her  death. 


1842. 


For  these  reasons,  I  think  that  the  exception  must  be 
allowed. 


CASES  IN  CHANCERY. 


March  23.  CAREW  V.    WHITE. 

April  15. 

Memoranda,     r  ■  iHIS  was  the  usual  motion  for  the  production  of 


T 


of  which  the      "*"    documents,  admitted  to  be  in  the  Defendant's  pos- 

Plajntiff  was     session  relating  to  the  matters  in  question, 
entitled  to,  °  n 

were  entered 

hookah  *  The  ^J***  of  the  suit  Was  to  wind  pP  the  a&irS  of 

other  matters,  a  late  partnership  between  three  solicitors. 

to  a  discovery 

of  which  the 

Plaintiff  was         The  Defendant,  by  his  answer,  admitted  that  he  had 

and  they  could  *n  his  possession  certain  Diaries,  which  he  had  kept 

not  be  sepa-  during  the  partnership,  and  in  which  he  was  "  in  the 
rated  orsealed  ,,.„,.  ,  ,  „    , 

up.    Held,       habit   of  making    short  memoranda    or  notes  of  the 

fenfertnrast  business  daily  transacted  by  him,"  on  account  of  the 
suffer  the  in-  partnership ;  he  also  stated  as  follows :  —  "  that  he  had 
of hifow^act,  a'so  ')een  *n  l^e  habit,  during  the  period  aforesaid, 
and  produce     0f  making  entries  in  the  said  books  or  diaries,  of  all  or 

the  whole* 

many  of  his  own  private  and  family  concerns,  matters, 
affairs,  and  accounts,  and  that  the  same  books  did,  in 
fact,  contain  the  private  journals  of  the  acts,  remarks, 
and  observations  of  him  the  Defendant,  and  which  he 
never  intended  for  the  inspection  of  any  one  besides 
himself;  and  such  private,  and  family  matters,  and 
affairs  occupied  as  great,  or  a  greater  portion  of  the  said 
books  or  diaries,  than  the  short  notes  or  memoranda 
of  business  transactions  aforesaid,  and  were  intermixed 
and  entered  together  with  the  said  business  memor- 
anda in  the  same  portion  of  the  said  books  allotted 
for  each  day ;  and  it  was  therefore  absolutely  impos- 
sible to  seal  up  the  said  entries  of  private  and  family 
matters  and  affairs,  from  the  said  business  memoranda, 
or  otherwise  to  prevent  the  same  from  being  seen  or 
perused  by  any  person  having  liberty  to  see  or  peruse 

the 
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the  said  business  memoranda.  That  such  business  me-  1642. 
moranda  were  very  short,  and  were  now,  therefore,  For 
the  most  part,  become  unintelligible,  and  that  the  same 
were  entered  in  the  said  diaries,  only  for  the  purpose 
of  enabling  the  Defendant  to  enter  his  work  therefrom 
into  the  proper  books  of  the  said  last-mentioned  part- 
nership, called  the  "  Office  Work  Books,"  and  that  he 
did,  accordingly,  enter  full  particulars  of  all  his  said 
business  transactions  in  such  Office  Work  Books  in 
due  course,  and  which  said  Office  Work  Books  were 
open  to  the  inspection  of  the  said  Plaintiff  at  the  office 
of  the  Defendants,  under  and  by  virtue  of  the  dissolu- 
tion agreement." 

Mr.  Pemberton  and  Mr.  Glasse  moved  for  the  pro- 
duction of  these  books  amongst  other  documents. 

Mr.  Kindersley  and  Mr.  Hallett,  contra,  resisted  the 
production  on  the  ground  of  the  inconvenience  and  an- 
noyance that  it  would  occasion  the  Defendant,  and 
urged  that  it  was  quite  unnecessary  for  the  purposes  of 
this  suit,  as  all  the  matters  relating  to  the  partnership 
business  had  been  copied  into  the  Office  Work  Books. 
They  offered  to  furnish  verified  copies  of  the  entries 
relating  to  the  partnership  matters. 

The  Master  of  the  Rolls  said,  that  he  was  very  de- 
sirous of  relieving  the  Defendant  from  the  production 
of  these  private  memoranda  if  it  were  possible,  con- 
sistently with  the  rights  of  the  Plaintiff.  That  the  case 
had  better  stand  over  to  see  what  could  be  done,  or  if 
the  usual  order  could  be  modified. 


The  case  was  mentioned  again,  when  it  appeared  im-       Apt*  **• 
possible  to  separate  the  part  relating  to  the  partnership 

from 
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1842. '  from  that  relating  to  the  Defendant's  private  matters, 
or  to  seal  op  the  latter.  The  whole  was  very  closely 
written,  and  bound  up  together  in  large  volumes. 

Mr.  Pemberton  and  Mr.  Glasse  were  again  heard  for 
the  Plaintiff,  and 

Mr.  Kindersley  and  Mr.  Hallett  for  the  Defendant 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
said,  I  feel  a  strong  disposition  to  protect  Mr.  White 
from  the  liability  of  producing  these  documents.  The 
question,  however,  is  one  of  right,  and  if  I  cannot,  on 
'  some  general  principle,  applicable  to  other  cases  as  well 
as  this,  relieve  Mr.  White  from  making  a  discovery  of 
those  matters  in  these  books  which  do  not  relate  to  the 
business  of  the  partnership,  the  usual  order  must  be 
made.  If  the  entries  relating  to  the  business  had  been 
in  a  separate  book  the  Defendant  would  have  been 
bound  to  produce  it  as  relating  to  the  partnership 
transactions.  The  Plaintiff  being  clearly  entitled  to 
the  production  of  the  entries  as  to  the  partnership 
if  they  had  been  kept  separate,  can  the  right  be 
altered  by  the  circumstance  that  Mr.  Whitey  for  his 
own  convenience,  has  mixed  them  with  his  private 
concerns  ?  When  the  case  was  before  me  on  a  former 
occasion,  I  was  desirous  of  knowing  if  any  thing  could 
be  added  by  affidavit  Mr.  White  has  sworn  that  to  the 
best  of  his  knowledge  and  belief,  there  are  no  entries 
which  have  not  been  carried  out  in  the  partnership 
books,  but  it  is  admitted,  that  there  is  a  variation  be- 
tween the  original  and  the  entry  in  the  partnership 
books ;  besides  this  the  carrying  out  was  the  act  of  Mr. 
White  alone,  and  might  have  been  done  in  a  manner  not 
approved  of  by  the  other  partner,  who  would  be  entitled 
to  compare  them.     I  have  affidavits  on  the  other  side, 

that 
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that  on  a  former  discussion  as  to  certain  partnership 
transactions,  the  entries  in  the  partnership  books  not 
appearing  clear,  it  was  necessary  to  refer  to  the  private 
diary  to  get  accurate  information  on  the  subject.  I  am 
at  a  loss  to  find  any  general  ground  on  which  to  protect 
Mr.  White.  As  he  has  imprudently  mixed  his  private 
matters  with  the. partnership  transactions,  it  is  his  duty 
to  separate  them,  and  if  he  cannot,  he  must  necessarily 
suffer  the  inconvenience  arising  from  his  own  act.  The 
Defendant  is  entitled  to  the  usual  order  for  sealing  up 
those  parts  not  relating  to  the  partnership  transactions, 
and  he  may,  if  he  can,  avail  himself  of  this  qualification. 


1842. 


STANLEY  a  BOND. 


June  8.  4. 


TN  this   cause,  the  common  injunction  for  want  of 
answer  had  been  obtained  in  February,  and  it  was 
afterwards  extended  to  stay  trial. 

The  Plaintiff  suddenly  pressed  for  an  answer,  which 
was  filed  on  the  30th  of  May,  and  on  the  same  day  the 
Defendant  obtained  and  served  an  order  nisi,  to  dissolve 
the  injunction.  On  the  2d  of  June,  which  was  the  day 
on  which,  by  the  order,  cause  was  to  be  shewn, 

Mr.  G.  Turner  and  Mr.  Toller,  for  the  Defendant, 
called  upon  the  Plaintiff  to  shew  cause. 

Mr.  Pemberton  and    Mr.  Wright,   for  the   Plaintiff, 
stated  that  the  answer  was  of  great  length  and  amounted 
to  S0O  folios,  and  therefore  it  was  but  reasonable  that 
the  Plaintiff  should  have  some  time  to  ascertain  whe- 
ther 


An  order  nisi 
for  dissolving 
an  injunction 
having  been 
regularly 
served,  so  as 
to  allow  two 
clear  days 
before  the  day 
for  shewing 
cause,  the 
Court  refused 
to  give  the 
Plaintiff 
further  time  to 
determine 
whether  he 
would  shew 
exceptions  or 
merits  as 
cause,  al- 
though the 
answer  was  of 
considerable 
length. 
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1842.  ther  exceptions  might  be  taken  to  the  answer  and  shewn 
as  cause,  or  whether  cause  should  be  shewn  on  the 
merits  on  the  next  motion  day. 

Mr.  G.  Turner  contended,  that  the  Plaintiff  was  now 
bound  to  elect  either  to  shew  exceptions  for  cause,  or 
to  undertake  to  shew  cause  on  the  next  day  of  motions 
upon  the  merits  confessed  by  the  answer.  That  the 
indulgence  now  asked  was  not  warranted  by  the  general 
practice  of  the  court;  and  that  if,  on  the  other  hand,  the 
bill  had  been  of  great  length,  no  additional  time  would 
have  been  allowed  to  a  Defendant  to  file  his  answer  so 
as  to  save  the  common  injunction.  He  argued  secondly, 
that  the  circumstances  of  the  case  were  not  such  as  to 
entitle  the  Plaintiff  to  any  indulgence.  Pinheiro  v. 
Porter  (a),  and  2  Dan.  Pr.  310.  were  cited. 

The  Master  of  the  Rolls. 

The  order  nisi  seems  to  have  been  regularly  served, 
so  as  to  allow  two  clear  days  between  the  service,  and 
the  day  on  which  cause  is  to  be  shewn,  (b)  The  objec- 
tions to  the  proposed  delay  are  twofold ;  first,  that  there 
is  no  precedent  for  granting  it,  and  if  not,  that  I  cannot 
make  one ;  secondly,  that  this  is  not  a  proper  case  for 
extending  the  indulgence.  I  am  inclined  to  think, 
under  the  circumstances,  that  I  must  decide  on  the  first 
objection.     I  will  see  if  there  is  any  authority. 


June  4.  The  Master  of  the  Rolls  said,  he  could  find  no 

precedent  for  granting  the  indulgence  which  was  asked 
by  the  Plaintiff.  That  he  would  not  break  through 
the  established  rule,  and  therefore  could  not  give  the 

Plaintiff 
(a)  3  Swansl.  362.  n.  (£)  Ord.  Can.  15. 
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Plaintiff  any  time  to  except,  and  that  the  Plaintiff  must 
therefore  undertake  to  shew  cause  on  the  merits. 
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Not*. — The  Vice-chancellor  of  England,  as  I  have  been  in- 
formed, made  a  similar  decision  in  Cray  v.  Beavan,  9th  June,  1842 ; 
stating  that  to  grant  the  application  would  be  to  act  inconsistently 
with  the  terms  of  the  order  nui,  by  which  the  injunction  was  to  be 
dissolved,  unless  some  cause  was  shewn  on  a  particular  day. 

Mr.  Wakefield  for  the  Plaintiff, 

And  Mr.  Bethett  for  the  Defendant. 


1842. 


Stanley 

v. 
4  Bond. 


NASH  v.  MORLEY. 


June  2.  10. 


JOHN  WILKINSON,  the  testator  in  this  cause,  by  A  gift  to 

his  will,  dated  the  20th  of  April  1831,  directed  part  «  among  poor 

oFhis  estate  to  be  laid  out  in  the  funds,  and  he  thereupon  P*ous  I*"008 

male  or  fe- 
proceeded  and  expressed  himself  as  follows :  —  "  And  male,  old  or 

that  my  executors   hereafter  named,   and   their   heirs  JJ^cmon^ee 
and  assigns  do  receive  the  interest  thereof,  half  yearly,  fit,  not  omit- 
and  divide  it  among  poor  pious  persons  male  or  female,  Jcf  farnlhes^f 
old  or  infirm,  as  they  see  Jit,  not  omitting  large  and  sick  of  good  cha- 
families  if  of  good  character"     The  testator  made  a  co-  va|y  charit- 
dicil,  dated  the  29th  of  July  1833,  but  he  did  not  thereby  ^^ST*'' 
alter  the  nature  of  the  bequest  in  his  will  to  poor  pious  "poor" ex- 
persons.     After  the  testator's  death,  doubts  arose  re-  throu^i  the 

specting  the  legal  effect  and  construction  of  the  will  and  whole  sen- 

,.  .,    tence. 
codicil,       Where  trus- 
tees have  an 
option  to  apply  funds  to  purposes  which,  though  liberal  or  benevolent,  are  not  such 
us  are  in  this  Court  understood  to  be  charitable,  the  trust  cannot  be  executed  here. 
Thus,  the  Court  cannot  execute  a  trust  for  private  charity. 

A  bill  was  filed  by  one  of  several  trustees  of  a  charitable  gift,  the  validity  of  which 
was  disputed,  against  the  co-trustee,  who  had  refused  to  act,  and  the  next  of  kin  of 
the  testator,  to  nave  it  executed.  The  trustees  had  accepted  the  trust.  Held,  that 
the  proceeding  was  not  improper,  and  that  the  Plaintiff  was  not  bound  to  apply  to 
the  Attorney-General  to  proceed  by  information. 

Vol-  V.  N 
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1842  codicil,  particularly  as  to  the  effect  or  sufficiency  of 
the  charitable  bequest  "  to  poor  pious  persons,"  and 
also,  particularly,  as  to  the  liability  of  the  charitable 
bequest  to  make  up  the  deficiency  of  the  estate  to  pay  a 
legacy  of  10,000/.  bequeathed  by  the  codicil,  and  two 
other  legacies  of  10,000/.  and  2000/.  Opinions  of  counsel 
were  taken  on  the  subject,  which  were  in  favour  of  the 
sufficiency  of  the  charitable  bequest,  but  considered  that 
the  fund  made  charitable  by  the  will,  was  liable  to 
make  good  any  deficiency  of  the  residue  of  the  testator's 
estate  to  pay  legacies. 

Under  these  circumstances,  and  to  remove  those 
doubts,  and  to  prevent  delay  and  expense  in  giving  full 
effect  to  the  charitable  and  other  trusts  of  the  will,  the 
widow  and  next  of  kin  of  the  testator  executed  deeds 
dated  in  September  1833 ;  and  thereby  they  confirmed  the 
will  and  codicil,  and  released  their  interest  in  the  estate; 
to  the  intent  that  the  charitable  bequest  and  the  other 
trusts  of  the  will  and  codicil  might  be  performed  and 
carried  into  execution  by  William  Nash,  John  Morley, 
and  Jacob  Wilkinson,  as  the  executors  and  trustees 
thereof:  "it  being  the  clear  intent  and  desire  of  all 
the  parties,  to  enable  the  said  William  Nash,  John 
Morley,  and  Jacob  Wilkinson  to  apply,  dispose  of,  and 
distribute  the  said  personal  estate  and  effects  (after  pay- 
ing debts),  upon  the  trusts  and  in  manner  expressed, 
declared,  and  directed,  in  and  by  the  will  and  codicil, 
according  to  the  true  intent  and  meaning  thereof,  and 
of  the  testator,  as  in  and  by  the  will  and  codicil  was  ex- 
pressed and  declared,  and  had  been  ascertained  and 
agreed  upon,  and  consented  to,  as  in  the  deed  men- 
tioned ;  any  rule  or  construction  of  law  or  equity  to  the 
contrary  thereof,  in  anywise,  notwithstanding." 

After  the  execution  of  these  deeds,  the  funds  were 
invested,  and  for  some  time  applied  upon  the  trusts 

mentioned 
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mentioned  in  the  will.  Afterwards,  the  next  of  kin  1842. 
again  raised  a  claim  to  the  residue,  and  insisted,  that  the 
bequest  in  the  will  was  not  a  valid  bequest  to  charitable 
purposes,  and  that  the  testator's  next  of  kin  were  en- 
titled to  the  whole  thereof.  The  Plaintiff  Nash,  one 
of  the  executors,  alleging  himself  to  be  desirous  to 
apply  the  dividends  for  the  charitable  purposes  in  the 
will  mentioned,  but  being  unable  to  do  so,  by  reason 
of  the  refusal  of  Jacob  Wilkinson,  a  trustee  and  one  of 
the  next  of  kin,  iled  this  bill  against  his  co-executor 
and  the  next  of  kin  to  obtain  the  directions  of  the 
Court. 

Mr.  G.  Turner  and  Mr.  Gasclee,  for  the  Plaintiff. 

Mr.  Pemberton  and  Mr.  J.  Humphry,  for  Thomas  Nash 
and  Jane  his  wife,  who  was  a  daughter  and  one  of  the 
next  of  kin  of  the  testator. 

This  bequest,  as  a  charitable  gift,  is  invalid,  and  there 
is  a  resulting  trust  in  favour  of  the  next  of  kin.  To  con- 
stitute a  good  charitable  bequest,  the  objects  must  be 
exclusively  of  a  public  nature,  for  if  the  trustees  have  a 
discretion  to  apply  any  undefined  portion  to  private 
individuals,  or  for  private  purposes  of  benevolence  the 
bequest  would  be  invalid ;  as  the  Court  could  not,  in 
such  a  case,  interfere  with  the  execution  of  the  trust,  or 
correct  a  mal-administration.  If  property  be  given 
partly  for  public  charity  and  partly  for  private  purposes, 
and  the  two  objects  are  connected,  the  whole  gift  is  void. 
In  Morice  v.  The  Bishop  of  Durham  (a),  it  was  held  that 
a  bequest,  in  trust  for  such  objects  of  benevolence  and 
liberality  as  the  trustee  in  his  own  discretion  should  most 
approve,  could  not  be  supported  as  a  charitable  legacy, 
and  was  therefore  a  trust  for  the  next  of  kin.     Sir  W. 

Grant 

(a)  9  Vet.  399. 

N2 
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1842.  Grant  there  said,  "  The  question  is  not  whether  the 
trustee  may  not  apply  it  upon  purposes  strictly  charit- 
able, but  whether  he  is  bound  so  to  apply  it."  The  deci- 
sion of  Sir  fV.  Grant  was  afterwards  affirmed  by  Lord 
Eldon.  (a)  In  James  v.  Allen  (b)  the  bequest  was  to  be 
applied  and  disposed  of  to  such  benevolent  purposes  as 
the  trustees  in  their  integrity  and  discretion  should 
agree  on,  and  Sir  William  Grant  held  it  void,  saying, 
"  If  the  property  might,  consistently  with  the  will,  be 
applied  to  other  than  strictly  charitable  purposes,  the 
trust  is  too  indefinite  for  the  Court  to  execute/*  Again, 
in  Ommanney  v.  Butcher  (c),  Sir  Thomas  Plumer  held 
that  a  bequest  for  private  charity  was  void ;  and  he  said, 
"  A  trust  to  be  carried  into  execution  by  the  Court 
must  be  of  such  a  nature  that  it  can  be  under  the  control 
of  the  Court;  if  the  trust  cannot.be  ascertained,  the 
Court  cannot  see  to  the  execution  of  it;  it  becomes  too 
general  and  indefinite."  The  case  of  Horde  v.  Lord  Suf- 
folk (d)  may  be  considered  inconsistent  with  Ommanneyv. 
Butcher,  but  the  authority  of  the  latter  case  is  established 
by  the  decision  of  Sir  C  C  Pepys  in  the  subsequent  case 
of  Williams  v.  Kershaw,  (e)  There,  a  testator  directed  his 
trustees  to  apply  the  residue  "  to  and  for  such  benevolent 
charitable  and  religious  purposes,  as  they  in  their  dis- 
cretion should  think  most  advantageous  and  beneficial." 
It  was  held,  that  the  gift  was  invalid  as  a  charitable 
gift,  and  that  the  property  belonged  to  the  testator's 
representatives.  So  in  Ellis  v.  Selby  (g)f  where  the  gift 
was  "  for  such  charitable  or  other  purposes,"  as  the 
trustees  should  think  fit,  it  was  held  that  the  trust  was 
so  indefinite  that  it  failed,  and  the  fund  fell  into  the 

residue. 

(a)  10  Vet.  522.  (e)  Cited    1  Keen,  227.  232., 

lb)  3  Mer.  17.  and  5  CI.  4  F.  1 U.  n. 

(c)  Turn.  4  Butt.  26a  (g)  7  Sim.  352.,  und  1  My/.  $ 

{d)  2  Myl.  4-  K.  59  Cr.  286. 
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residue.  On  this  point  they  also  cited  In  re  Wilkin-  1842. 
son  (a),  and  argued,  that,  under  the  terms  of  this  gift, 
the  executors  might  distribute  the  fund  amongst  any 
"  large  families  of  good  character,"  or  amongst  any 
private  individuals  answering  that  description,  without 
reference  to  their  pecuniary  circumstances ;  and  the  dis- 
cretion therefore  being  too  large,  that  the  fund  belonged 
to  the  next  of  kin. 

As  to  the  deeds  of  18SS,  they  contended  that  they 
merely  confirmed  the  gifts  by  the  will,  and  could  not 
operate  to  make  a  gift  valid  which  would  otherwise 
be  invalid,  for  the  same  objections  to  the  nature  of  the 
trust  would  still  apply. 

Mr.  Kindersley  and  Mr.  Simpson,  for  Jacob  Wilkinson, 
one  of  the  executors  and  next  of  kin  of  the  testator. 

Mr.  Tinney  and  Mr.  Dixon,  for  John  Morley. 

Mr.  Wray,  for  the  Attorney-General,  insisted,  that 
the  construction  contended  for  by  the  next  of  kin  was 
not  the  proper  one.  That  the  plain  meaning  of  the 
testator  was,  that  the  fund  was  to  be  divided  between 
41  poor  pious  persons,"  but  not  "  omitting  large  and  sick 
families  of  good  character,"  so  that  it  was  a  necessary 
qualification  for  the  objects  to  be  poor,  and  that  conse- 
quently none  but  poor  objects  could  partake  of  the 
benefit  of  the  charity. 

He  argued  also  that  the  executors  and  next  of  kin 
had  bound  themselves  by  the  deeds,  and  were  wholly 
excluded  thereby;  that  the  trustees  held   upon  some 
trust,  and  not  beneficially  for  themselves,  and  that  there- 
fore 
(a)  1  Cr.  M.  Sf  R.  143. 
N  3 
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1842.  fore  either  the  Crown  was  entitled  to  the  fund,  Middle- 
ton  v.  Spicer  (a) ,  or  that  it  was  distributable  amongst 
such  objects  as  might  be  directed  by  sign  manual.  He 
cited  the  43  Eliz.  c.  4.  to  shew  that  there  were  many 
public  objects  which  were  considered  charitable  in  the 
sense  that  this  Court  would  see  to  their  performance. 
He  also  objected  to  the  frame  of  the  record,  and  argued 
that  the  Plaintiff  having  accepted  the  trusts,  had  no 
right  to  come  by  a  bill  of  his  own,  against  his  co-trus- 
tees and  the  Attorney-General  to  have  the  validity  of 
his  trust  contested,  but  that  he  ought  to  have  applied 
to  the  Attorney-General  for  his  sanction  to  file  an  in- 
formation. 

Shelford  on  Mortmain,  60. ;  Waldo  v.  Caley  (b) ;  Horde 
v.  Lord  SitffbUc(c)\  Johnston  v.  Swann(d);  and  In  re 
Franklin  (e)  were  cited. 


June  io.  The  Master  of  the  Rolls. 

The  question  is,  whether  a  gift  "  to  poor  pious  per- 
sons male  or  female,  old  or  infirm,  as  the  trustees  see 
fit,  not  omitting  large  and  sick  families  if  of  good  cha- 
racter," is  a  valid  charitable  gift,  and  I  am  of  opinion 
that  it  is.  If  the  words  were  such  that  this  Court  had 
not  authority  to  compel  the  trustees  to  apply  the  funds 
to  purposes  strictly  charitable,  or  technically  so  deno- 
minated, the  trust  could  not  be  maintained ;  James  v. 
Allen,  (g)  The  question  in  all  such  cases  is,  whether  h 
is  not  only  the  duty  of  the  trustee,  but  a  duty,  the  per- 
formance of  which  will  be  enforced  by  this  Court,  to 
apply  the  whole  fund  to  purposes  which  are  here  called 

charitable. 

(a)  1  B.  C.  C.  201.  (d)  3  Mad.  457.,  and  Ambler 

\b)  16  Vet.  206.  (Blunt**  edition),  585.  n. 

(c)  2  Myl.  <fr  K.  59.  (e)  3  JT.  <j-  J.  544. 

(g)  3  Mer.  19. 
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charitable.  If  there  be  any  option  in  the  trustee  to  1842. 
apply  the  funds  to  purposes,  which,  though  liberal  or 
benevolent,  are  not  such  as  are  in  this  Court  understood 
to  be  charitable,  the  trust  cannot  be  executed  here. 
Moreover,  if  it  be  expressly  declared,  that  the  fund  is  to 
be  distributed  in  private  charity,  it  has  been  held  that  the 
Court  cannot  execute  such  a  trust.  The  testator,  in  such 
a  case,  has  shewn  that  the  party  to  whom  the  control  of 
the  fund  is  given,  is  not  to  have  the  fund  beneficially, 
and  he  seems  to  have  referred  the  distribution  to  private 
judgment,  which  this  Court  cannot  control. 

In  the  present  case,  the  argument  has  been,  that  from 
the  words  used,  the  testator  must  be  deemed  to  have 
meant  a  private  and  not  a  public  charity,  and  a  private 
charity  being  incapable  of  execution  in  this  Court,  the 
next  of  kin  are  entitled.  In  this,  as  in  all  other  cases 
of  the  like  kind,  the  difficulty,  if  any  there  be,  arises 
from  the  ambiguous  application  of  words.  The  expres- 
sions "public "  and  "  private"  are  not  used  in  precisely 
•  the  same  sense  when  we  speak  of  public  and  private  in* 
stitutions,  as  they  are,  when  we  speak  of  distributing 
funds  in  public  or  in  private  charity.  In  the  case  of 
The  Attorney-General  v.  Pearce(a)9  Lord  Hardwicke  has 
stated  it  to  be  "  almost  impossible  to  say  which  cha- 
rities," i.e.  (as  I  understand  it),  which  charitable  in- 
stitutions "  are  public  and  which  are  private  in  their 
nature,'9  and  in  the  argument  of  this  case,  no  one  has 
attempted  to  state  the  difference  between  a  public  and  a 
private  charity  by  any  accurate  definition.  Here  the 
objects  are  distinctly  stated  to  be  poor  persons,  and  a 
gift  to  poor  persons  is  a  good  charitable  gift.  The  gift 
here  is  to  poor  pious  persons,  and  the  gift  is  not  less  a 
charitable  gift,  because  the  objects  are  to  be  pious,  male 

or 

(«)  2  Atkins,  87. 
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1842.  or  female,  old  or  infirm.  No  particular  persons  are 
indeed  specified,  and  the  gift  is  to  be  among  such  of  the 
described  objects,  as  the  trustees  shall  see  fit;  and  Lord 
Hardwicke  says :  "  Where  testators  have  not  any  par- 
ticular person  in  their  contemplation,  but  leave  it  to 
the  discretion  of  a  trustee  to  choose  out  the  objects, 
though  such  person  is  private,  and  each  particular  obr 
ject  may  be  said  to  be  private,  yet,  in  the  extensiveness 
of  the  benefit  accruing  from  them,  they  may  very  pro- 
perly be  called  public  charities.  A  sum  to  be  disposed 
of  by  A.B.9  and  his  executors,  at  their  discretion,  among 
poor  housekeepers,  is  of  this  kind."  (a) 

It  was  argued,  that  the  word  "  poor  "  did  not  extend 
through  the  whole  of  the  gift,  and  the  direction  "  not  to 
omit  large  and  sick  families  if  of  good  character,"  does 
not  constitute  a  valid  charitable  gift.  It  appears  to  me, 
however,  that  by  this  clause  the  testator  only  meant  to 
signify,  that  by  the  word  "  persons  "  he  did  not  mean 
to  restrict  the  trustees  to  individuals  only,  but  to  enable 
them  to  apply  the  charity  for  the  benefit  of  poor  families, 
and  I  think  it  clear  that  the  word  "poor"  extends 
through  the  whole  sentence;  and  I  am  therefore  of 
opinion  that  this  is  a  good  and  valid  charitable  bequest. 

« 

An  objection  was  taken  to  the  form  of  proceedings  in 
this  case,  and  there  seems  to  be  some  ground  for  it  on 
the  part  of  those  who  make  it ;  but  I  own  I  cannot 
come  to  the  conclusion,  that  a  trustee  in  the  situation  of 
this  Plaintiff  has  not  a  right  to  maintain  such  a  bill  as 
this.  He  alleges  that  he  is  desirous  of  carrying  this 
trust  into  execution,  and  that  he  is  prevented  from 
doing  so,  by  the  refusal  of  his  co-trustee.  In  such  a  state 
of  circumstances,  though  I  conceive  that  it  would  have 

been 

(«)  2  Atlc.  88. 
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been  better  for  him  to  have  applied  to  the  Attorney-  1842. 
General,  and  to  have  informed  him  of  the  difficulty 
in  which  he  was  placed,  in  order  that  the  trust  might 
be  carried  into  execution  at  the  instance  of  the  Officer 
of  the  Crown,  still  I  cannot  say  he  was  bound  to 
depend  upon  the  Attorney-General  in  that  respect,  or' 
that  he  has  not  a  right  to  come  here.  Although  there 
is  no  suggestion  that  the  Attorney-General  did,  in  this 
case,  refuse  his  sanction,  yet  he  might  have  done  so, 
and  I  can  hardly  hold  that  this  suit  was  improperly  in- 
stituted without  placing  trustees  like  these,  more  in  the 
discretion  and  power  of  the  Attorney-General  than  they 
ought  to  be.  I  cannot  therefore  say  that  this  suit  was 
improperly  instituted. 

As  to  the  question,  whether  there  is  to  be  a  reference 
to  the  Master  to  approve  of  a  scheme,  I  should  certainly 
direct  a  scheme  if  the  Attorney-General  desired  it,  and 
thought  it  proper  or  useful  in  this  case  to  direct  one.  If 
he  does  not  I  must  order  the  Defendants,  the  trustees, 
to  concur  with  the  Plaintiff  in  executing  the  trust. 
There  seems  to  be  no  difficulty  in  carrying  the  trusts 
into  execution,  as  the  trustees  seem  already  to  have 
executed  the  trusts  subsequently  to  the  execution  of  the 
deeds. 


And  see  Ewen  v.  Bannerman,  2  Dow.  4>  CI.  74. ;  Hill  v.  Burns, 
cited  2  Dow.  $  CL  J  01. ;  Miller  v.  Rowan,  S  CI.  $  Fin.  99. ',  Powers- 
couri  v.  Powcrscourt,  1  Molloy,  616. 
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Mayu.  PATERSON  v.  LONG. 

Two  houses,     r|1HIS  cause  carae  before  the  Court  on  general  de- 
held  under        A    murrer# 
one  lease, 
were  sold  in 

separate  lots,         TwQ  house      heid  un(Jer  one  i  flt  a  reQt  6f  g/ 

ana  it  was  7 

stipulated  that  were  sold  by  auction,  in  separate  lots,  and  by  the  con- 

shoul^be886™  ditions  °f  sa'e  ft  was  stipulated,  that  the  purchasers  of 

parties  to         the  two  lots  should  be  parties  to  each  other's  assign- 
each  other's  ,  ,  „    . 
assignment       nient,  and  covenant  to  pay  the  proportion  of  the  rent 

Held,  that  the  allotted  to  each,  and  to  indemnify  each  other  against 
purchaser  of  ^  , 

lot  2.  was  not  the  same,  and  also  give  mutual  powers  of  distress  and 

a  necessary  entry,  upon  and  over  the  premises  purchased  by  each, 

for  specific  as  an  indemnity  against  the  payment  of  more  than  the 

agdns^he6  ^ue  proportion  of  the  original  rent  of  8/.  payable  by 

purchaser  of  each  purchaser. 

One  of  the  houses  comprised  in  lot  1.  was  purchased 
by  the  Defendant  Long,  and  the  other  by  another  person. 
Long  having  refused  to  complete  his  purchase  on  grounds 
which  it  is  unnecessary  to  state,  the  vendor  filed  this  bill 
against  him  alone,  for  a  specific  performance.  The  bill 
charged,  that  the  purchaser  of  lot  2.  was  ready  and 
willing  to  concur  in  all  proper  assignments  of  lot  1.  to 
the  Defendant. 

The  Defendant  filed  a  general  demurrer. 

Mr.  G.  Turner  and  Mr.  Barlow,  in  support  of  the 
demurrer,  amongst  other  objections,  insisted,  that  the 
purchaser  of  lot  2.  ought  to  be  made  a  party  to  the 
suit,  as  he  was  interested  in  the  contract,  and  was 
bound  to  be  a  party  to  the  assignment. 

Mr. 
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Mr.  Pemberton  and  Mr.  Beavan,  contra,  contended  he        1842. 
was  not  a  necessary  party,  and  could  not  properly  be 
made  a  party,  as  he  was  not  a  party  to  the  Defendant's 
contract  (a) 

The  Master  of  the  Rolls. 

If  there  is  to  be  a  specific  performance  of  the  con- 
tract, the  purchaser  of  lot  2.  will  be  bound  to  concur 
in  the  assignment,  but  is  it  necessary  that  he  should  be 
a  party  to  all  the  litigation  between  the  vendor  and  the 
purchaser  of  lot  1.?  I  think  not;  besides  this,  the  bill 
alleges  that  he  is  ready  to  concur.  Although  it  might, 
by  possibility,  become  necessary  hereafter  to  compel 
him  to  join  in  the  assignment,  still,  I  see  no  reason  for 
making  him  a  party  to  a  suit  until  that  necessity  arises. 
The  demurrer  must  be  overruled. 

(a)  Wood  v.  White,  4  Myl  $  Cr.  460. 
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1842. 


Feb.  23.  ALDRIDGE  *.  WESTBROOK. 

PARSONS  v.  WESTBROOK. 

THHE  second  of  these  two  suits  was  filed  on  behalf  of 
the  creditors  of  Richard  Aldridge.     The  first  suit 
was  instituted  by  his  children,  to  have  the  benefit  of 
articles  entered  into  by  him  on  his  marriage. 

It  appeared,  that  Richard  Aldridge  and  his  brother 

y    James  Aldridge  were  equally  entitled  to  an  estate  called 

afterwards  ac-  Woodmacotes,  which,  in  1792,  they  mortgaged  for  1200/. 


A.  being 
entitled  to  a 
moiety  of  an 
estate,  cove- 
nanted to 
settle  it  on 
himself  for 
life,  with  re- 
mainder to 
his  wife  and 
children, 


quired  the 
other  moiety, 
and  mort- 
gaged the 
entirety  to  B. 
who,  having 
no  notice,  ob- 


to  a  Mr.  Lee. 


Richard  Aldridge,  being  about  to  marry,  executed 
articles  of  settlement,  whereby  he  covenanted,  within 
taine^pnority  t'iree  months,  to  convey  his  moiety  of  this  estate  to  trus- 
over  the  wife  tees,  free  from  incumbrances,  in  trust  for  himself  for 
of  A.  By  the  ^et  w^  remainder  to  his  wife  for  life,  and  with  re- 
will  of  B.  the  mainder  to  the  children  of  the  marriage, 
mortgage  was  ° 

given  to  C.  for 
life,  with  re- 
mainder to  A. 
absolutely.  A. 
died,  and  C, 
bv  virtue  of 
the  mortgage, 
received  the 
rents  of  the 
entirety  to  the 
disappoint* 
ment  of  the 
wife  and  chil- 
dren of  A. 

C.  afterwards  died.  Held,  that  the  widow  and  children  of  A.  had  no  equity  as 
against  the  general  creditors  of  A.  to  have  a  lien  on  the  second  moiety  of  the 
estate,  to  recoup  the  loss  sustained  by  them  by  C.'s  receiving  the  rents  of  the 
moiety  of  the  estate  bound  by  the  settlement,  from  the  death  of  A.  to  the  death 
of  C,  but  that  they  must  come  in  as  specialty  creditors  under  the  covenant. 

A  mortgagee  filing  a  bill  for  the  benefit  of  himself  and  the  other  creditors  of  the 
deceased,  is  entitled  to  payment  of  his  mortgage  money  out  of  the  mortgaged  estate, 
before  payment  of  the  cotts  of  suit. 


In  1808,  James  Aldridge  sold  and  conveyed  his  moiety 
of  the  estate  to  Richard,  and  on  the  5th  of  October  1808, 
Richard,  in  violation  of  the  marriage  articles,  mortgaged 
the  entirety  of  the  estate  to  James  for  securing  1000/. 

In  November  1810  James  died,  having  by  his  will 
given  his  real  and  personal  estate  to  trustees,  upon  trust 

for 
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for  his  wife  Anne  for  life,  and  after  her  death  and  sub-        1842. 

ject,  as  to  his  personal  estate,  to  some  legacies,  in  trust  ^"v"^/ 
as  to  the  whole  of  his  real  find  personal  estate  for  his  v. 

brother  Richard  Aldridge.  Westbrook. 

On  the  death  of  James,  Richard  was  indebted  to  him 
in  the  sum  of  1000/.,  secured  by  the  mortgage,  and  in 
the  further  sum  of  2000/.,  for  which  he  held  no  security. 
An  arrangement  was  afterwards  entered  into,  by  means 
of  which  the  trustees  of  James  got  in  the  first  mortgage 
for  1200/.,  and  with  it  the  legal  estate,  and  Richard  exe- 
cuted to  them  a  mortgage  of  the  entirety  of  the  estate, 
for  securing  to  them  the  sum  of  4200/.,  being  the  ag- 
gregate amount  of  the  first  mortgage  of  1200/.,  and 
the  two  sums  of  1000/.  and  2000/.  due  from  Richard 
to  the  estate  of  James. 

Neither  James  himself  nor  his  trustees  had  any  notice 
of  the  articles,  and  they  were  consequently  unfettered 
thereby.  The  consequence  was,  that  the  widow  of  James, 
who  was  entitled  to  an  estate  for  life  in  the  mortgage 
for  4200/.  secured  upon  the  entirety  of  the  estate,  had 
the  benefit  of  this  security  from  1810  to  her  death,  which 
had  recently  happened,  and  in  respect  thereof,  she  re- 
ceived during  her  life  the  whole  amount  of  the  rents  of 
both  moieties  of  the  estate  in  question. 

Richard  died  on  the  5th  of  September  1818,  without 
having  performed  the  covenant  contained  in  the  mar- 
riage articles.  Upon  his  death  his  widow  and  children 
would,  if  Richard  had  duly  performed  the  marriage 
articles  and  had  not  mortgaged  the  estate,  have  become 
entitled  to  the  receipt  of  a  moiety  of  the  rents  and 
profits  of  the  estate;  but  from  1818  to  the  death  of 
James's  widow  in  1841,  their  rights  had  been  defeated 
by  the  paramount  claims  of  the  widow  of  James. 

The 


West  brook. 
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1842.  The  mortgage  for  4200/.,  though  valid  as  against  the 

7*~Y~*~^     marriage  articles  of  Richard,  had  recently,  by  the  death 
v.  of  James's  widow,  and  under  the  limitations  in  his  will, 

fallen  into  and  now  formed  part  of  the  estate  of  Richard. 

Some  time  after  the  death  of  Richard  a  bill  was  filed 
on  behalf  of  his  creditors,  to  obtain  payment  of  their 
debts ;  and  two  of  the  children  of  James  also  filed  another 
bill  for  the  purpose  of  having  the  benefit  of  the  mar- 
riage articles,  and  in  that  suit  it  was  declared  that  they 
were  entitled  to  have  the  benefit  of  the  settlement. 
Under  these  circumstances, 

Mr.  Pemberton  and  Mr.  RandeU,  for  parties  claim- 
ing under  the  articles,  now  contended,  that  they  had,  as 
against  the  general  creditors  of  Richard,  an  equity  to 
have  the  mortgage  for  4200/.  kept  on  foot  for  the  pur- 
pose of  giving  them  a  lien  on  the  second  moiety  of  the 
estate,  to  the  extent  of  the  amount  of  the  rents  of  the 
first  moiety,  which  through  the  breach  of  trust  of  Richard 
had  been  received  by  the  widow  of  James,  to  the  dis- 
appointment of  the  persons  entitled  thereto  under  the 
marriage  articles. 

Mr.  Kinderslcy,  for  the  creditors  of  James,  contra,  con- 
tended, that  the  parties  claiming  under  the  articles  had 
no  lien  on  the  other  moiety  of  the  estate,  and  that 
they  must  come  in,  under  the  covenant,  pari  passu  with 
the  other  creditors. 

Mr.  Tinney,  Mr.  Busk,  Mr.  Turner,  and  Mr.  Paton, 
for  other  parties. 

The  Master  of  the  Rolls. 

There  is  some  complication  in  the  facts  of  this  case, 
and  I  have  certainly  had  some  difficulty  in  clearly  com- 
prehending 


Aldbidge 
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prehending  the  effect  of  those  facts.     [After  stating  the        184-2. 
above  circumstances  his  Lordship  continued.]     It  has 
been  declared,   that  the   widow   and   the  children   of  v 

Richard  are  entitled  to  the  benefit  of  the  articles,  or  to  Westbrook- 
the  first  moiety  of  the  property,  the  legal  estate  of  which 
has  now,  by  the  death  of  the  widow  of  Jamesf  become 
available  for  the  purposes  of  the  settlement  The  widow, 
therefore,  of  Richard,  is  now  entitled  for  her  life  to  re- 
ceive the  rents  and  profits  of  that  moiety,  and  after  her 
death  the  children  will  be  entitled  in  remainder.  The 
legal  estate  of  that  moiety  is,  therefore,  entirely  appli- 
cable to  the  purposes  of  the  settlement ;  but  it  appears 
that  the  mortgage  executed  by  Richard,  comprised  not 
only  the  moiety  of  Woodmacotes,  which  was  subject  to 
the  articles,  but  also  the  other  moiety  of  that  property 
which,  at  a  subsequent  period,  Richard  purchased  from 
James;  and  the  widow  of  Richard  now  claims  to  be 
entitled  to  a  lien  upon  that  other  moiety  of  Woodmacotes 
for  the  loss  she  has  sustained.  It  is  said  that  the  mort- 
gage being  made  for  the  benefit  of  Richard,  and  subsisting 
as  a  valid  mortgage  at  the  time  of  the  death  of  James, 
when  it  was  disposed  of  by  his  will,  and  being  after- 
wards continued  for  the  benefit  of  the  widow  of  James, 
ought  now  to  be  continued  for  the  benefit  of  the  widow 
of  Richard,  who,  by  the  act  of  Richard  in  making  the 
mortgage,  enabled  the  widow  of  James  to  intercept  the 
rights  of  the  widow  of  Richard  under  the  settlement, 
and,  for  a  time,  wholly  to  deprive  her  of  the  rents  of 
a  moiety  of  the  estate,  to  which  under  the  articles  she 
was  entitled. 

Now  what  happened  wilh  respect  to  that  moiety? 
The  mortgage  debt  was  a  part  of  the  estate  of  James. 
By  the  effect  of  the  will  of  James  that  debt,  as  regarded 
the  interest  of  Richard,  ceased  to  be  a  debt  It  was 
given  to  Richard,  who  by  virtue  of  the  mortgage  was 

a  debtor, 


192  CASES  IN  CHANCERY. 

1842.  a  debtor,  but  by  virtue  of  the  bequest,  became  at  the 

^"*v-w/  same  time  a  creditor.     How  is  that  debt  to  be  kept 

v.  •  up  for  the  purpose  of  answering  this  claim  ?     I  ap- 


Westbrook 


prehend  that,  if  it  could  be  done  in  any  way,  it  would 
be,  by  having  the  mortgage,  in  the  first  instance,  in  some 
way  distinguished  from  all  the  other  property,  as  well 
of  Richard  as  of  James.  In  one  sense,  and  in  one  sense 
only,  is  it  distinguished  from  the  property  of  James, 
because,  if  I  understand  the  matter,  the  other  property 
of  James  has  been  administered,  and  by  virtue  of  the 
mortgage,  the  property  has  been  heretofore  enjoyed  by 
his  widow.  On  the  other  hand,  the  mortgage  money 
received  by  Richard  was  never  kept  separate  or  apart :  it 
constituted  a  debt  due  from  Richard,  and  not  a  sum  of 
money  received  by  him  and  distinguished  from  the 
other  part  of  his  estate,  in  such  a  way  that  a  lien  could 
be  established  upon  it  for  the  benefit  of  his  widow. 

Under  these  circumstances,  I  confess,  though  I  have 
been  a  good  deal  affected  by  the  ingenuity  of  the  argu- 
ment employed  in  the  discussion  of  the  case,  which  has 
shewn  very  plausible  reasons  for  it,  and  though  I  have 
felt  a  disposition,  which,  I  think,  every  body  must  feel 
to  establish  the  claim  if  it  could  be  effected,  I  cannot 
see  any  mode  of  getting  at  a  distinct  part  of  the  pro- 
perty of  James,  so  as  to  make  it  subject  to  this  lien  for 
the  benefit  of  the  widow  of  Richard. 

The  estate  of  Richard  will  be.  administered  according 
to  the  ordinary  rules,  and  this  and  every  other  part  of 
his  property  is  subject  to  debts  and  claims  which  may  be 
made  upon  it. 

The  best  opinion  I  can  form  upon  this  is,  that  I  do 
not  think  this   lien  established,   and   the  widow  must 
therefore  come  in  as  a  specialty  creditor  only,  in  re- 
spect 
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spect  of  the  violation  of  her  rights  under  the  marriage 
articles. 


The  Court,  as  I  have  been  informed,  decided  another 
point  in  the  second  suit,  the  Master  of  the  Rolls  hold- 
ing, that  where  a  creditor's  bill  was  filed  by  a  mortgagee 
who  was  also  a  creditor  by  simple  contract,  he  was 
entitled  to  payment  of  his  mortgage  money  out  of  the 
mortgaged  estate,  before  the  payment  of  any  part  of  the 
costs  of  the  suit 


1842. 


Aldridoe 

V. 

Westbrook. 


Greenwood  v.  Taylor  (a),  Mason  v.  Bogg  (c)9  and  White 
v.  The  Bishop  of  Peterborough  (c)  were  referred  to. 


(a)  \B.$M.  185. 

(b)  8  My.  $  Cr.  443. 


(c)  Jacob,  402.    And  see  Tip- 
ping v.  Power,  I  Hare,  405. 


WILLATS  v.  BUSBY. 

TN  1812  Edward  Sclater  Busby,  being  seized  of  some 
freehold  property  at  Bethnal  Green,  conveyed  it  by 
a  voluntary  post  nuptial  settlement,  to  trustees,  in  trust 
for  his  wife  Janet  Busby,  and  afterwards  for  the  children 
of  their  marriage,  of  whom  there  were  two,  viz.  David  material 
William  Busby  and  another  son. 


1841. 
Dec.  3.  6. 
1842. 
Jan.  15.  17, 
18. 
May  10. 
A  decree 
made  in  the 
absence  of  a 


party,  but 
without  pre- 
judice to  his 
rights  and  in- 
terests. 

A.  B.  exe- 
cuted a  vo- 


In  1834  Edward  Sclater  Busby  contracted  to  sell  the 
same  property  to  the  Plaintiff  Mr.  Willats.     The  trus- 
tees, however,  who  had  the  legal   estate,  refusing  to  funtary  ieTtle- 
convey  the  property,  the  Plaintiff,  in  consequence,  filed  ment°fr<:al 

this  vourofhis 
wife  and  chil- 
dren, and  afterwards  contracted  to  sell  it  for  valuable  consideration.  The  purchaser 
filed  a  bill  for  specific  performance  against  the  vendor,  his  wife,  children,  and  the 
trustees  in  whom  the  legal  estate  was  vested.  One  of  the  children  was  out  of  the 
jurisdiction,  and  did  not  appear.  The  Court  decreed  a  specific  performance,  and 
ordered  the  trustees  to  convey  to  ^ie  purchaser,  saving  the  rights  or  the  absent  party. 

Vol.  V.  0 
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1 842.  this  bill  for  a  specific  performance  of  the  contract  against 

^~Y^*~^  Edward  Sclater  Busby,  and  wife,  and  their  two  children, 

v.  and  the  trustees  of  the  settlement 


Busby. 


David  W.  Busby  was  out  of  the  jurisdiction  of  the 
Court,  and  could  not  be  found  so  as  to  be  served  with 
process,  (a)  The  cause  was  now  brought  to  a  hearing 
without  having  David  W.  Busby  before  the  Court 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  James  BusseU, 
for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  JL  Parker,  for  the  wife  of  the 
settlor."  The  suit  cannot  proceed  in  the  absence  of 
David  W.  Busby,  whose  interest  is  sought  to  be  directly 
affected  by  the  decree.  In  Browne  v.  Blount  (b)  the 
bill  was  filed  by  a  judgment  creditor  of  Sir  Charles 
Blount,  for  the  purpose  of  obtaining  equitable  exe- 
cution against  freehold  estates  which  were  vested  in 
trustees,  upon  certain  trusts,  under  which  Sir  C.  Blount 
was  entitled  to  the  rents  during  his  life.  When  the 
cause  came  on  to  be  heard,  Sir  C.  Blount,  who  was 
abroad,  had  not  appeared,  but  the  trustees  and  the 
other  parties  who  were  interested  in  the  estates  were 
before  the  Court,  but  Sir  J.  Leach  M.  R.,  decided  that 
the  cause  could  not  proceed  in  the  absence  of  Sir  C. 
Blount. 

In  Dowry  v.  Fulton  (c)  the  Vice-Chancellor  would  not 
allow  a  suit  instituted  by  one  of  three  residuary  legatees, 
for  an  administration  of  the  estate,  and  to  charge  two 
of  the  trustees  with  breaches  of  trust,  to  proceed  in  the 
absence  of  one  of  such  residuary  legatees. 

So, 

(a)  3  Bean.  4S0.  (c)  9  Sim.  104. 

(b)  2  Rxus.  4  Mt/l.  S3. 
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So,  in  Lyde  v.  Hale  (a),  Sir  C.  C.  Pepys  refused  to        1842. 
proceed  to  hear  a  cause,  because  the  party  principally 
sought  to  be  affected  by  the  decree  was  out  of  the  juris- 
diction of  the  Court,  and  did  not  appear. 

Mr.  Bet  hell  and  Mr.  Bacon,  for  the  brother  of  David 
W.  Busby,  and 

Mr.  Campbell,  for  the  representatives  of  the  surviving 
trustees,  supported  the  objection. 

Mr.Pemberton,  Mr.  Kindersley,  and  Mr.  James  Russell, 
contra. 

David  W.  Busby  is  not  an  active,  but  a  passive  party, 
and  the  Court  can  therefore  proceed  in  his  absence,  (b) 
Both  in  Browne  v.  Blount  and  Lyde  v.  Hale  the  only 
person  interested  was  not  before  the  Court  Here  there 
are  persons  similarly  interested  present,  and  who,  in  de- 
fending their  own  rights,  will  protect  the  interests  of  the 
absent  party.  We  admit  that  the  rights  of  David  TV. 
Busby  cannot  be  bound  by  the  proceedings  in  his  ab- 
sence, and  that  he  may  hereafter  impeach  every  thing 
done  in  this  suit.  Incases  of  this  description  the  Court 
does  the  best  it  can ;  but  surely  it  cannot  refuse  to  ad- 
minister justice  between  two  parties  because  a  third  is 
absent.  Take  the  case  of  numerous  annuities  charged 
on  the  testator's  real  estate,  could  the  Court  refuse  ad- 
ministration for  payment  of  the  debts  of  the  testator, 
merely  because  a  party  entitled  to  a  51.  annuity  was 
absent  ?  The  Court  cannot  adjudicate  on  the  rights  of 
an  absent  person ;  but  that  will  not  prevent  a  decision 
of  the  questions  between  those  who  are  present. 

The  40th  General  Order  of  August  1841  (c)  enables  the 
Court  to  proceed,  saving  the  rights  of  the  absent  parties. 

[The 
(a)  15th  May  1835.  •        (c)  Ofd.  Can.  176. 

(6)  Redcsdale,  164. 

O  2 
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1842.  {The  Masteu  of  the  Rolls.     The  objection  is  not 

that  David  is  not  a  party  to  the  suit,  for  he  has  been 
made  a  Defendant  on  the  record ;  but  the  objection  is 
this,  that  he  is  not  present  to  defend  his  interest.] 

Where  a  class  of  persons  are  interested,  the  Court 
will  determine  the  question  in  the  absence  of  some  of 
them  ;  Caldecott  v.  Caldecott.  (a) 

Mr.  Tinney,  in  reply. 

The  supposition  that  in  Browne  v.  Blount  and  Lyde  v. 
Hale  the  only  person  interested  was  absent,  does  not 
reconcile  the  authorities ;  for  in  Fell  v.  Brawn  (b)  the  heir 
of  the  mortgagor  was  not  the  only  person  interested,  as 
the  first  mortgagee  was  before  the  Court;  and  even  in 
that  case,  the  Court  said  that  it  could  not  consider  the 
heir,  who  was  sought  to  be  foreclosed,  as  a  passive 
party.  The  Plaintiff  seeks  directly  to  affect  the  in- 
terest of  the  absent  party,  by  getting  the  legal  estate  from 
a  trustee  for  David  W.  Busby.  The  General  Orders 
of  August  1841  do  not  apply;  for  David  W.  Busby  is 
a  party,  and  therefore  the  objection  could  not  be  taken 
by  the  answer,  and,  also  for  this  reason,  that  when  by 
the  decree  the  Plaintiff  has  got  the  legal  estate,  the 
rights  of  the  absent  parties  cannot  be  saved. 

The  Master  of  the  Rolls  said,  that  the  objection  was 
of  so  much  importance  that  he  would  look  at  the  au- 
thorities on  the  subject ;  but  he  should  certainly  struggle 
to  get  over  the  difficulty. 


Dee.  6.  The   Master  of  the   Rolls  referred  to  MitforcFs 

Pleading  (c),  in  which  it  is  stated  :  —  "  When  a  per- 
son 
(a)  Cr.  <$•  Ph.  183.     And  see  (A)  2  Bro  C.  C.  276. 

1  Hare,  p.  545.,  and  Harvey  ▼.  (c)  4th  edit.  164. 

Harvey,  4  Beav.  SI 5. 
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son  who  ought  to  be  a  party  is  out  of  the  jurisdic-  1842. 
tion  of  the  Court,  that  fact  being  stated  in  the  bill  and 
admitted  by  the  Defendants,  or  proved  at  the  hearing, 
is,  in  most  cases,  a  sufficient  reason  for  not  bringing  him 
before  the  Court ;  and  the  Court  will  proceed  without 
him  against  the  other  parties,  as  far  as  circumstances 
will  permit" 

He  also  referred  to  Smith  v.  The  Hibernian  Mine 
Company  (a)9  in  which  Lord  Redesdale  states  as  follows : 
—  "  The  ordinary  practice  of  Courts  of  Equity  in  Eng- 
land, when  one  party  is  out  of  the  jurisdiction  and 
other  parties  within  it,  is,  to  charge  the  fact  in  the 
bill,  that  such  a  person  is  out  of  the  jurisdiction,  and 
then  the  Court  proceeds  against  the  other  parties,  not- 
withstanding he  is  not  before  it  It  cannot  proceed  to 
compel  him  to  do  any  act ;  but  it  can  proceed  against  the 
other  parties,  and,  if  the  disposition  of  the  property  is  in 
the  power  of  the  other  parties,  the  Court  may  act  upon 
it:"  and  also  to  what  is  stated  by  Lord  Eldon  in  Cockburn 
v.  Thompson,  (b)  "  The  strict  rule  is,  that  all  persons 
materially  interested  in  the  subject  of  the  suit,  however 
numerous,  ought  to  be  parties,  that  there  may  be  a 
complete  decree  between  all  parties  having  material  in- 
terests. But  that,  being  a  general  rule,  established  for 
the  convenient  administration  of  justice,  must  not  be  ad- 
hered to,  in  cases,  to  which,  consistently  with  practical 
convenience,  it  is  incapable  of  application.  Accordingly 
there  are  several  well-known  cases  of  exception,"  &c. 

His  Lordship  also  adverted  to  the  case  of  WaUey  v. 
WaUey  (c),  where  the  report  says,  that  it  was  upon  a 
motion,  ordered  that  the  plaintiff  might  proceed  against 
the  other  defendants,  without  prejudice,  for  not  bring- 
ing 

(a)  1  Sch.  $  Lef.  340.  (c)  I  Fern.  484. 

(b)  16  Vet.  325. 
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]  842,        ing  his  father  (the  executor  whose  breach  of  trust  made 
^^T***^*     the  suit  necessary)  to  a  hearing,  and  the  plaintiff  had  a 
v.  decree  without  bringing  his  father  to  a  hearing ;  and  to 

Busby.  Rogers  v.  Linton  {a),  where  the  plaintiffs  moved  the 
Court,  that  they  might  hear  the  cause  without  Charles 
(a  son  of  the  testator,  a  freeman  of  London,  and  alleged 
to  have  been  fully  advanced)  he  being  beyond  sea,  and 
if  it  appeared  he  had  any  right,  he  might  come  before 
the  deputy  on  the  account;  and,  though  no  precedent 
of  such  an  allowance  before  the  Court,  C  B.  Gilbert 
and  Price,  contra.  Page  gave  leave  to  hear  the  cause, 
without  Charles.  He  referred  also  to  The  Attorney- 
General  v.  Baliol  College  (£),  where  the  decree  was 
made  in  the  absence  of  the  College  of  Glasgow,  and  it 
was  made  subject  to  such  further  alterations  and  amend- 
ments as  should  be  properly  required ;  and  this  Lord 
Hardwicke  afterwards  thought  they  might  have,  for  the 
reason  that  as  Glasgow  could  not  be  a  party  by  com- 
pulsion, that  nevertheless  it  might  apply  by  petition  to 
have  any  amendments  in  the  decree. 

His  Lordship  concluded  that  the  objection,  in  this 
form,  was  not  in  the  nature  of  a  preliminary  objection, 
and  that  he  must  hear  the  cause  and  see  what,  under  the 
circumstances,  was  right,  just,  and  convenient  to  be  done. 

The  cause  was  then  heard  again  upon  the  merits,  and 
was  argued  by  the  same  counsel. 


1842.  The  Master  of  the  Rolls,  after  referring  to  the  de- 

cision on  the  statute  of  27  Eliz.  c.  4.,  which  had  decided 
that  a  voluntary  settlement  was  fraudulent  within  that 
act,  and  stating  that  he  had  no  authority  to  con- 
sider the  policy  or  correctness  of  this  decision,  and  after 
disposing  of  some  other  grounds  of  defence,  said :  — 

The 

(a)  Bunb.  200.  (A)  9  Mod.  407. 


CASES  IN  CHANCERY.  199 

The  great  difficulty  in  this  case  is  in  respect  of  the  1842. 
absence  of  a  material  party,  and  I  cannot  help  thinking, 
that  it  will  be  a  difficult  thing  to  make  any  decree 
at  all.  One  of  the  parties  interested  under"  the  settle- 
ment is  not  present,  and  the  Court  would  be  extremely 
reluctant  to  proceed  in  his  absence :  but  it  really  comes 
to  a  matter  of  convenience. 

Should  the  Court  refrain  from  doing  that  which  ap- 
pears to  be  just,  or  should  the  plaintiff  be  deprived  of 
his  rights,  merely  because  a  party  interested  is  acci- 
dentally away  ?  On  the  other  hand,  can  the  Court  give 
the  Plaintiff  his  rights  without  injury  to  the  absent  party  ? 

If  the  right  to  a  specific  performance  was  to  be  de- 
clared against  the  settlor  alone,  there  would  be  no  dif- 
ficulty; but  on  this  bill,  can  there  be  a  decree  except  as 
against  all  parties  entitled  to  resist  it  ?  Is  it  according 
to  the  practice  of  the  Court  to  declare  a  right  against 
all  except  one,  who  is  absent  ?  and  if  the  Court  had  the 
power  to  direct  a  conveyance,  is  it  right  to  introduce 
into  the  decree  a  reservation  of  a  right  to  the  absent 
parties  to  come  in  and  dispute  it  ?  The  absent  party 
will  not  be  bound  by  these  proceedings ;  but  then  the 
legal  estate  will  be  parted  with,  and  might  be  given  to 
a  person  taking  without  notice,  but  if  such  person  claimed 
under  a  decree,  containing  a  reservation  of  the  rights  of 
the  absent  party,  the  objection  would  in  some  measure 
be  guarded  against.  The  Plaintiff  must  consider  whether 
he  would  take  a  decree  in  the  form  I  allude. 

Mr*  Pemberton,  on  the  part  of  the  Plaintiff,  assented. 

The  cause  stood  over  for  judgment. 


The  Master  of  the  Rolls.  j^ay  10# 

When  this  cause  was  brought  on  for  hearing,  an  ob- 
jection was  taken  that  David  William  Busby,  one  of  the 

Defendants, 
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1 842.  Defendants,  was  out  of  the  jurisdiction  of  the  Court,  and 
that  in  his  absence  no  decree  could  be  made  against  any 
of  the  Defendants.  The  objection  being  overruled,  the 
cause  was  heard,  and  it  appeared  to  me  that  the  Plaintiff 
was  entitled  to  a  specific  performance  of  the  agreement 
stated  in  the  bill ;  but  that  the  decree  should  be  framed 
so  as  to  leave  to  the  absent  Defendant  a  right  of  claim- 
ing any  right  or  interest  which  he  might  have  in  the 
property ;  and  on  consideration  1  am  of  opinion  that  the 
decree  ought  to  contain  a  clause  stating  it  to  be  without 
prejudice  to  any  right  or  interest  in  or  to  the  premises 
comprised  in  the  settlement,  which  may  be  claimed  by 
the  Defendant  David  William  Busby.  The  decree  will 
therefore  be  as  follows :  — 

Decree  that  the  agreement  in  the  pleadings  men- 
tioned, dated  the  19th  day  of  March  1834,  be  speci- 
fically performed  and  carried  into  execution.  And 
upon  the  Plaintiff  or  the  Defendants  Rushbridge  and 
Harcourt,  the  legal  personal  representatives  of  the  late 
Plaintiff  Henry  Thomas  Willats,  paying  the  sum  of 
3800/.,  the  residue  of  the  purchase-money,  it  is  ordered 
that  the  representatives  of  the  surviving  trustee  in  the 
indenture  dated  the  12th  day  of  February  1812,  and  all 
other  necessary  parties  as  the  Master  shall  direct,  convey 
the  said  premises  to  the  Plaintiff.  And  it  is  ordered  that 
the  Master  do  settle  the  conveyance  in  case  the  parties 
differ.  And  in  case  the  Master  shall  find  that  the  said 
David  William  Busby  is  a  necessary  party  to  such  con- 
veyance, and  the  said  David  William  Busby  shall  not 
come  in  to  execute  the  same,  it  is  ordered  that  this  de- 
cree be  without  prejudice  to  any  right  or  interest  which 
may  be  claimed  by  the  said  David  William  Busby  in  or 
to  the  premises  comprised  in  the  said  indenture  of  the 
12th  day  of  February  1812. 

Note.  —  See  also  Pawlet  v.  The  Bishop  of  Lincoln,  2  Atk.  296., 
and  Darwent  v.  Walton,  2  Atk.  510. 
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DA  VIES  v.  FISHER. 


1842. 

Feb.  17.19. 

*6. 


FTTHE  testator,  James  Davics,  by  his  will,  dated  the  A  testator 
18th  day  of  September,  1824,  after  directing  pay-  dowthepo^ 


Jl    if 


rarer 


ment  of  all  his  debts,  and  funeral  and  testamentary  of  appointing 
,      .  .         ,.  ....        his  residuary 

expenses,  and  giving  divers  pecuniary  legacies,    be-  estate.    By 

queathed  all  the  residue  of  his  estate,  both  real  and  ller.  7in»  ?fter 
1  .  reciting  the 

personal,  unto  his  wife,  Ann  Davies,  deceased,  her  heirs,  power,  she  de- 
executors,  and  administrators  absolutely,  and  he  ap-  i  ***  -n 


pointed  his  wife  and  William  Powell  his  executors. 


pursuance  of 
the  power  and 
aH  other 
On  powers  en- 
abling her,  for 
the  purpose  of  disposing  of  her  husband's  and  her  own  estate,  she  made  her  will 
as  follows :  —  she  then  directed  her  debts  to  be  paid,  and  gave  some  legacies ;  and 
as  to  all  the  rest,  &c.  "  of  her  personal  estate,"  she  bequeathed  the  same  to  A.  and 
B.  upon  trust,  &c.  Held,  that  the  widow  (who  died  in  1832)  had  thereby  appointed 
the  residuary  estate  of  her  husband. 

A  gift  of  personalty  to  trustees  for  A.  for  life,  and  after  his  death  in  trust  for  the 
children  of  A.  "  as  they  severally  attained  twenty-five  years,"  the  income  to  be 
applied  during  their  respective  minorities  by  their  guardian  for  their  maintenance, 
&c,  with  a  gift  over  in  case  no  child  of  A,  should  live  to  attain  twenty-five.  Held 
to  be  vested,  and  not  too  remote.    ^hv,  ^_^  ^  ^s^.^a:^. 

Vol.  V.  P  ' 
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1842.  On  the  20th  of  September  1824,  the  testator  made 

the  following  codicil  to  his  will. — "  Whereas  by  my  will 
as  aforesaid,  bearing  date  the  18th  day  of  September  in 
the  year  1824,  I  have  directed  my  wife,  Ann  Davies, 
to  be  my  residuary  legatee :  in  case  she  the  said  Ann 
Davies  dies  without  making  a  will  after  my  decease,  the 
remainder  of  all  my  property,  whatsoever  it  may  consist 
in,  whether  bank,  consolidated,  funded  property,  houses, 
furniture,  plate,  books,  linen,  wearing  apparel,  &c,  to 
be  equally  divided,  share  and  share  alike,  among  my 
brother  William  Davies*  four  children,  as  named: —  Wil- 
liam Davies  junior,  James  Davies  junior,  Martha  Ann 
West,  and  Mary  Davies,  or  to  as  many  of  the  aforesaid 
children  as  may  be  living  at  the  decease  of  the  said 
Ann  Davies.  Likewise  I  direct  and  appoint  William 
Davies  junior  my  residuary  legatee  instead  of  my  wife, 
Ann  Davies,  and  the  forenamed  William  Powell." 

The  will  and  codicil  were  unattested. 

The  testator  died  in  December  1824.  His  wife,  who 
survived  him,  made  her  will  dated  in  April  1832,  and 
thereby,  after  reciting  that  the  testator,  James  Davies, 
her  late  husband,  did  by  his  aforesaid  will  and  codicil 
appoint  her  his  residuary  legatee,  and  direct  in  case  of 
her  death,  without  making  a  will  after  his  decease, 
that  his  nephew,  William  Davies  the  younger,  should 
be  his  residuary  legatee,  she  the  said  Ann  Davies,  in 
pursuance  of  the  power  and  authority  given  and  re- 
served to  her  in  and  by  the  wiit  of  James  Davies  the 
elder,  and  of  all  other  powers  and  authorities  in  any- 
wise enabling  her,  did,  for  the  purpose  of  disposing 
of  all  the  estate  of  her  said  late  husband,  James  Da- 
vies, over  which  she  had  any  disposing  power,  and 
also  of  all  her  own  estate  and  effects  whatsoever  and 
wheresoever,  make  her  last  will  and  testament  in  manner 

following 
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following  (that  is  to  say) :  —  First,  she  appointed  James  184& 
Fitter  and  William  Powell  executors  of  her  said  will ; 
and  after  directing  payment  of  her  debts,  and  funeral 
and  testamentary  expenses,  she  bequeathed  to  James 
Davia,  the  younger,  a  legacy  of  2000/.  three  per  cent 
consolidated  Bank  Annuities,  and  to  James  Fisher  and 
William  Powell  the  sum  of  4000/.  three  per  cent  con- 
solidated Bank  Annuities  upon  trusts  therein  mentioned, 
for  Martha  Ann  West  and  her  children  as  therein 
mentioned ;  and  after  bequeathing  several  annuities  and 
legacies,  and  directing  her  executors  to  appropriate  so 
much  stock  out  of  her  residuary  estate  as  would  be 
sufficient,  in  point  of  yearly  income,  to  answer  the  same 
annuities,  and  directing  that  from  the  decease  of  the 
respective  annuitants  the  same  should  sink  into  and 
form  part  of  her  residuary  estate,  she  bequeathed  to 
James  Fisher  and  William  Powell  her  three  leasehold 
messuages  and  premises,  situate  in  Park  Street,  Isling* 
tan,  for  all  her  estate  therein,  upon  trust  to  sell  the 
same,  and  apply  the  produce  upon  the  same  trusts  as 
were  thereinafter  declared  concerning  her  residuary 
personal  estate;  and  as  to  all  the  residue  of  her  per- 
sonal estate  whatsoever,  and  wheresoever,  and  of  what 
nature  or  kind  soever  not  specifically  bequeathed  or 
disposed  of  by  her  will,  she  bequeathed  the  same  unto 
James  Fisher  and  William  Powell,  upon  trust  to  sell,  get 
jn,  and  convert  into  money  the  whole  of  her  personal 
estate,  or  such  pgrt  thereof  as  should  not  consist  of 
money  in  the  funds  or  on  government,  or  real,  or  lease* 
hold  securities,  and  out  of  the  produce  thereof  to  pay 
her  debts,  funeral  and  testamentary  expenses,  and  pecu- 
niary legacies,  and  make  the  appropriations  necessary 
for  answering  the  said  annuities.  And  upon  trust  to 
invest  the  clear  surplus  monies  arising  from  her  residuary 
estate,  including  the  proceeds  of  the  said  leasehold 
houses,  in  manner  therein  mentioned.  And  she  di- 
P  2  rected 
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1842.  reeled  her  trustees  to  stand  possessed  of  her  residuary 
estate,  including  the  proceeds  of  her  said  leasehold 
houses,  and  the  investments  thereof,  upon  trust  during 
the  life  of  William  Davies  the  younger,  to  pay  the 
income  thereof  unto  William  Davies  the  younger,  and 
from  and  after  his  decease  in  trust  for  the  children  of 
the  said  William  Davies  the  younger,  as  they  severally 
attained  the  age  of  twentyjive  years,  equally  to  be  divided 
between  them  if  more  than  one,  and  if  but  one,  then 
the  whole  to  such  one  child,  the  income  to  be  applied 
during  their  respective  minorities  by  the  guardian  for 
the  |ime  being  of  the  said  children  or  child  for  their 
respective  support,  maintenance,  and  education.  And  in 
case  no  child  of  the  said  William  Davies  should  live  to 
attain  the  age  of  twenty-five  years,  then  in  trust  for  the 
children  of  the  said  James  Davies  the  younger,  as  they 
severally  attained  the  age  of  twenty-five  years,  equally 
to  be  divided  between  them  if  more  than  one,  and  if 
but  one,  the  whole  to  such  one  child,  the  income  to 
accumulate  in  the  intermediate  time,  and  be  pud  with 
the  principal.  And  in  case  no  child  of  the  said  James 
Davies  the  younger  should  attain  the  age  of  twenty- 
five  years,  then  in  trust  for  the  children  of  Martha 
Ann  West,  as  they  severally  attained  the  age  of  twenty- 
five  years,  equally  to  be  divided  between  them  if  more 
than  one,  and  if  but  one,  the  whole  to  such  one  child, 
the  income  to  accumulate  in  the  intermediate  time, 
and  be  paid  with  the  principal ;  with  a  limitation  over 
in  case  of  Martha  Ann  West  having  no  child  who  should 
live  to  attain  the  age  of  twenty-five  years. 

The  testatrix  afterwards  made  a  codicil  to  her  will, 
dated  the  6th  of  May  1832,  and  thereby  gave  certain 
specific  parts  of  her  personal  estate  to  the  persons 
therein  named,  but  she  did  not  otherwise  revoke  or  alter 
her  will. 

The 
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The  testatrix  died  in  June  1832,  and  William  Demies  184?. 
the  younger  having  died  in  1834,  this  bill  was  filed  by 
his  children,  insisting  that  they  took  vested  interests  in 
the  residuary  estate  bequeathed  by  the  will  of  Ann 
Davies,  including  therein  the  residuary  estate  of  the 
testator:  that  they  were  entitled  to  the  payment  thereof 
at  twenty-five,  and  to  have  the  income  applied  for  their 
maintenance  during  their  minority. 

Mr.  Pemberton  and  Mr.  Keene,  for  the  Plaintiffs,  con- 
tended that  the  gift  to  them,  though  given  "  as  they 
severally  attained  the  age  of  twenty-five  years,'9  was, 
nevertheless,  a  valid  vested  interest,  the  dividends  being 
payable  to  them  in  the  meantime;  Skeyv.  Barnes  (a), 
Jones  v.  Mackilwain  (£),  Murray  v.  Addenbrook  (c),  Bland 
v.  Williams  ((f),  Vivian  v.  Mills  (<?),  Blease  v.  Burgh  (g), 
Saunders  v.  Vautier.  (A)  They  argued  also,  that  William 
Davies  the  younger  was  the  substituted  residuary  lega- 
tee, and  took  in  preference  of  the  widow.  . 

Mr.  Hardy,  for  the  representatives  of  William  Da- 
vies  the  younger.  In  no  case  can  the  representatives  of 
Mrs.  Davies  be  entitled,  for  the  testator  appointed  Wil- 
liam Davies  junior  "  his  residuary  legatee  instead  of  bis 
wife." 

Mr.  Chandless  and  Mr.  Hoare,  for  William  Powell, 
one  of  the  executors  of  the  widow,  and  the  surviving 
executor  of  the  testator. 

The  testatrix  took  an  absolute  interest,  and  not  a  life 

interest  with  a  power ;  Hales  v.  Margerum  (i),  Bull  v. 

Kingston. 
(a)  3  Mer.  535.  (g)  2  Btavan,  221. 

(5)  1  Rust.  221.  (h)  4  Beavan,  U5„  afld  Cr. 

(c)  4  Rut*.  407.  $  Ph.  240. 

(d)  3  MyL  4-  K.  411.  (t)  5  Vet.  299. 

(e)  l  Benvan,  515. 
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1842.  Kingston,  (a)  The  limitation  over  is  simply  void  as  in- 
consistent with  the  previous  absolute  estate;  Ross  v. 
Ross,  (b)  The  power  was  well  executed,  it  having  been 
referred  to;  Standen  v.  Standen  (c),  and  the  testator's 
property  passes  under  the  widow's  will;  Bourn  v. 
Gibbs  (d),  Harrison  v.  Foreman  (e) ;  and  it  is  subject  to 
her  debts.  The  executor  is  not  interested  in  the  vali- 
dity of  the  gift  to  the  children. 

Mr.  RoupeU  and  Mr.  Bilton,  for  the  executors  of 
James  Davies,  and  for  his  child.  The  power  given  to 
Mrs.  Davies  was  not  duly  executed ;  Jones  v.  Tucker  (g)9 
Roach  v.  Haynes  (h),  Lewis  v.  LeweUyn  (i),  Napier  v. 
Napier,  (k)  Though  she  refers  to  the  power,  she  only 
disposes  of  the  residue  of  "  her  personal  estate"  and  of 
"  her  residuary  estate."  This  is  insufficient  to  pass  the 
testator's;  Bradlyv.  Westcott.  (I) 

Mr.  Kinderdey  and  Mr.  George  Turner,  for  the  next 
of  kin  of  Ann  Davies,  the  widow.  The  property  be- 
longed absolutely  to  Mrs.  Davies,  under  the  will  of  her 
husband.  There  was  an  absolute  gift  to  her  in  the 
first  instance,  which  has  not  been  cut  down,  for  the 
gift;  to  the  children  "as  they  attained  twenty-jive"  is 
void.  This  has  been  settled  by  a  long  series  of  deci- 
sions ;  Leake  v.  Robinson  (m),  Bull  v.  Pritchard  (n), 
Vawdry  v.  Geddes  (o),  Ring  v.  Hardwick  (p),  Newman 
v.  Newman,  (q)  The  direction  for  maintenance  is  in- 
sufficient to  make  it  vest ;  Batsford  v.  Kebbell  (r) ;  the 

maintenance 
(«)  1  Mer.  SIS.  (*)  1  Sim.  28.,  and  see  Hughes 

(b)  1  Jac.  $  W.  154.  '     v.  Turner,  5  Myl.  $  K.  666. 

(<?)  2  Vet.  jun.  589.  (/)  13  Vet.  445. 

(d)  lR.$  M.  614.  (fit)  2  Mer.  569. 

(*)  5  Vet.  208.  (»)  1  Ruts.  815. 

(g)  2  Mer.  555.  (o)  1  Run.  4*  M.  303. 

(A)  8  Vet.  587.  (p)  9  Beanem,  852. 

(i)  Turn.  $  R.  104.  (q)  10  Sim.  51. 

(r)  3  Vet.  365. 
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maintenance  is  given  merely  daring  the  minorities  of  the        1842. 
children,  so  that  during  the  period  which  might  elapse 
between  their  attaining  twenty-one,  and  their  attaining 
twenty-five,  there  is  no  gift  to  them  of  the  dividends. 

The  property  has  been  validly  appointed  to  Mrs. 
Davie?  executors,  and  the  gift  to  the  children  being 
void,  the  executors  are  trustees  for  the  next  of  kin  of 
Mrs.  Davies  ;  Goodere  v.  Lloyd,  (a) 

Again,  the  contingency  has  not  happened  upon  which, 
the  property  was  given  over  by  the  will  of  the  testator 
to  the  children  of  William  Davies  the  younger,  for  the 
widow  did  not  "die  without  making  a  will;'9  Scott  v. 
Bargeman,  (b) 

William  Davies  was  substituted,  not  for  Mrs.  Davies,. 
but  for  Mrs.  Davies  and  William  Powell  who  were 
executors,  and  the  testator  could  not  therefore  have 
intended  him  to  take  as  residuary  legatee. 

Mr.  Tinney9  Mr.  Wood,  Mr.  Spence,  Mr.  Bacon  add 
Mr.  Blower,  for  other  parties. 

Mr.  Pemberton,  in  reply. 


The  Master  of  the  Rolls.  Feb.  26. 

In  this  cause  the  principal  question  depends  upon 
the  construction  which  ought  to  be  given  to  the  re- 
siduary bequest  contained  in  the  will  of  Ann  Davies. 

James  Davies9  by  his  will  dated  the.  18th  September 
1824,  gave  his  residuary  estate  to  his  wife  Ann  Davies 
absolutely  for  ever;  and  by  a  codicil,  dated  two  days 

afterwards, 
(a)  3  Sim.  558.  (*)  2  P.  William,  69. 
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1 842.  afterwards,  namely,  the  20th  September  1824,  he  directed, 
that  if  she  died  without  making  a  will,  the  remainder 
of  his  property  should  be  equally  divided  among  his 
brother  William  Davies*  four  children. 

James  Davies  died,  leaving  his  wife  surviving  him, 
and  she  was  absolutely  entitled  to  dispose,  by  her  own 
will,  of  the  residuary  estate  bequeathed  to  her  by  her 
husband's  will. 

By  her  will,  dated  the  4th  April  1832,  she  recited 
the  will  of  her  husband,  and  declared  her  purpose  to 
dispose  of  all  his  estate,  and  also  all  her  own  estate ; 
and  having  thus  declared  her  purpose,  she  proceeded, 
without  making  any  distinction  between  his  estate  and 
her  own,  to  dispose  of  the  whole,  as  if  it  had  been  hers 
alone,  and  I  think  that  she  has  done  it  in  a  manner 
sufficient  to  pass  both,  (a)  After  giving  several  legacies, 
she  gave  the  residue  and  remainder  of  her  personal 
estate  to  Fisher  and  Powell,  upon  trust,  to  sell: — to  pay 
her  debts  and  pecuniary  legacies : — to  set  apart  sufficient 
grins  to  answer  the  annuities:  —  to  invest  the  surplus 
in  their  joint  names,  and  stand  possessed  of  the  securities 
on  which  the  same  should  be  invested,  in  trust,  during 
the  life  of  W.  Davies,  to  pay  the  interest,  dividends,  and 
annual  produce  of  her  residuary  personal  estate  to  him, 
and  she  then  proceeds  as  follows:  — "  And  from  and 
after  the  decease  of  the  said  fV.  Davies,  in  trust  for  the 
children  of  the  said  W.  Davies,  as  they  severally  attain 
the  age  of  twenty-five  years,  equally  to  be  divided  be- 
tween them  if  more  than  one,  and  if  but  one,  then  the 
whole  to  such  one  child ;  the  income  to  be  applied 
during  their  respective  minorities,  by  the  guardian,  for 
the  time  being,  of  the  said  children  or  child  for  their 

respective 

(a)  See  the  Statute  of  Wills,     ever  did  not  apply  to  the  present 
1  Vict.  c.  *G.  #.  87.,  which  how-      case. 
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respective  support,  maintenance,  and  education.     And        1842. 
in  case  no  child  of  the  said   W.  Davies  shall  live  to 
attain  the  age  of  twenty-five  years,  then  in  trust  for 
the  children   of  James  Davies"    in    manner   therein 
mentioned* 

The  question  is,  whether  the  gift  to  the  children  of 
W.  Davies  is  void  for  remoteness,  and  it  is  necessary  to 
consider: — first,  the  effect  of  the  direction  to  divide 
between  the  children  as  they  severally  attained  the  age. 
of  twenty-five  years ;  secondly,  the  effect  of  the  direction 
to  apply  the  interest  during  the  minorities  of  the  children 
for  their  support,  maintenance,  and  education;  and, 
thirdly,  the  effect  of  the  gift  over. 

As  to  the  first  point,  I  think  that  if  the  directions  to 
divide  had  stood  alone,  the  gift  would  have  been  too 
remote.  In  this  case,  as  in  Leake  v.  Robinson  (a)9  it  is 
only  through  the  medium  of  the  directions  given  to 
the  trustees,  that  we  can  ascertain  who  were  the  persons 
intended  to  take,  and  what  benefits  were  intended  for 
them.  And  the  trust  is  for  all  the  children  of  W*  Davies 
as  they  severally  attain  the  age  of  twenty-five  years ; 
none  were  to  be  excluded,  and  none  to  have  any  thing 
till  the  age  of  twenty-five  years  was  attained.  This 
would  be  too  remote.    But, 

Secondly,  expressions  of  this  kind  of  themselves,  im- 
porting a  postponement  of  the  vesting,  may  be  so  con- 
trolled by  other  expressions  and  circumstances,  as  to 
postpone  payment  or  possession  only  and  not  the  vest- 
ing ;  and  it  has  been  held,  that  a  direction  to  apply  the 
interest  for  the  benefit  of  the  legatee,  affords  evidence 
of  intention  to  vest  the  capital ;  and  it  has  not  been 
disputed,  that  if  the  testator  had  directed  the  whole 

interest 

(«)  2  Mer.  563. 
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1842.  interest  to  be  applied  for  the  benefit  of  the  legatees, 
during  the  whole  time  between  the  death  of  the  tenant 
for  life  and  the  time  of  payment,  and  if  there  had  been 
no  gift  over,  it  must  have  been  held  that  the  capital 
was  vested ;  but  in  this  case,  as  the  direction  does  not 
extend  to  the  whole  time,  but  is  confined  to  the  mi- 
norities of  the  children,  and  as  the  application  is  to 
be  by  the  guardian,  for  the  support,  maintenance,  and 
education  of  the  children,  it  was  argued  that  the  inter* 
val  between  the  twenty-first  and  twenty-fifth  year  of  each 
child,  during  which  there  is  no  direction  to  apply  the 
interest,  prevents  the  direction  from  being  considered  as 
a  direction  to  apply  the  whole  interest,  and,  therefore, 
does  not  afford  the  presumption  that  the  whole  was  in- 
tended to  vest. 

In  Hoathy.  Hoatk(a)9  Walcott  v.  HaU(b\  Murray 
v.  Addenbrook  (c),  and  many  other  cases,  the  direction 
was  to  apply  the  whole  interest;  and  the  gifts  were 
held  to  be  vested.  In  Leake  v.  Robinson  (</),  and  Bull 
v.  Pritchard  (e),  the  trustees  had  authority  or  power  to 
apply  the  interest,  or  so  much  as  they  should  think 
proper,  or  so  much  as  they  might  deem  necessary  to- 
wards the  maintenance  of  the  children,  and  in  Vamdry 
v.  Geddes  (g),  the  interest  was  at  the  discretion  of  the 
executors  to  be  applied  in  the  maintenance  of  the 
children,  or  accumulated  for  their  benefit  until  they 
should  severally  attain  twenty-two  years  of  age,  and  in 
these  cases  it  was  held,  notwithstanding  the  power,  au- 
thority, or  direction  to  apply  the  interest  or  part  of  it  to 
the  maintenance  of  the  children,  that  it  was  the  vesting, 
and  not  merely  the  possession  or  time  of  payment 
which  was  postponed. 

But 

(a)  2  Bro.  C.  C.  4.  (d)  2  Mer.  565. 

(b)  lb.  305.  (e)  l  Run.  215. 

(c)  4  Ruts.  407*  (g)  1  Ruts.  $Myl.  205. 
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But  too  much  reliance  mast  not  be  placed  on  the  1842. 
expression  "  the  whole  interest,"  which  has  been  used 
in  some  of  the  cases.  In  Lane  v.  Goudge  (a)  SOL  a 
year,  part  of  the  interest  was  given  to  an  annuitant 
for  life.  In  Jones  v.  Mackilwain  (b)  an  annuity  of  100i 
was  given  out  of  the  interest  to  the  father  of  the 
children,  and  in  Bland  v.  Williams  (c),  there  was  a 
direction  and  not  a  mere  power  or  authority  to  apply 
the  interest,  or  a  sufficient  part  thereof  for  the  main- 
tenance of  the  children,  and  to  transfer  the  capital,  with 
so  much  of  the  interest  as  should  not  be  applied  in 
maintenance,  to  the  children,  when  and  as  they  should 
attain  twenty-four  years,  and  in  those  cases  the  gifts 
were  held  to  be  vested. 

I  have  found  no  case  precisely  like  the  present,  in 
which  payment  being  postponed  beyond  minority,  the 
express  direction  to  apply  the  interest  extends  only  to 
the  minority.  The  case  is,  that  the  testatrix,  having 
expressed  a  trust  as  to  her  residuary  estate  for  the 
children  of  William  Davies,  makes  no  distinct  gift  of 
interest,  but  proceeding  as  if  she  had  already  done 
what  was  requisite  to  entitle  the  children  to  the  interest, 
she  directs  the  interest  to  be  applied  for  their  support, 
maintenance,  and  education  by  the  guardian  during 
their  minorities.  She  appears  to  me  to  express  herself 
as  if  she  considered  the  children  entitled  to  the  interest 
by  the  direction  to  divide  the  capital  at  a  future  period. 
She  did  not  consider  the  interest  and  the  capital  to 
be  blended  together,  but  on  the  contrary,  so  expresses 
herself,  as,  by  the  direction,  to  imply  a  gift  to  the  children 
of  the  benefit  or  enjoyment  of  the  interest  immediately 
after  the  death  of  the  tenant  for  life.  The  inference  or 
implication  arises  from  the  direction  to  apply  the  in- 
terest, 

(a)  9  V*$.  289.  (c)  3  M&.  $  X,  411. 

(b)  1  Butt.  220. 
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1842.  terest,  and  although  the  direction  is  limited  to  the 
minorities,  it  is  not  necessary,  or  I  think  reasonable  to 
limit  the  inference  or  the  implication  in  like  manner,  or 
to  the  mere  time  to  which  the  direction  applies.  There 
is  a  gift  payable  at  a  future  time,  and  a  direction 
shewing  that  the  donees  are  to  have  the  benefit  of  the 
interest  on  the  death  of  the  tenant  for  life.  This 
direction  expresses  that,  during  the  minorities,  the  in- 
terest is  to  be  applied  by  the  guardian  for  support, 
maintenance,  and  education,  and  there  is  no  express 
direction  as  to  the  application  of  the  interest  after  die 
minorities  *  have  ceased.  At  that  time  the  mode  of  en- 
joyment expressly  directed  will  cease,  but  1  do  not 
think  that  it  is  therefore  to  be  concluded  that  there 
is  to  be  no  enjoyment,  and  on  this  part  of  the  case  it  ap- 
pears to  me,  that  the  second  part  of  the  residuary  be- 
quest, the  direction  as  to  the  application  of  the  interest, 
qualifies  the  first  direction  for  the  division  of  the  residue, 
and  that  the  result  of  the  direction  to  divide,  followed 
by  the  direction  to  apply  the  income,  would,  without 
more,  be  to  give  vested  interests  in  the  residue  to  the 
children  of  William  Davies. 

Thirdly.  But  then  it  is  argued  that  the  gift  over  is 
wholly  inconsistent  with  that  conclusion,  and  shews  that 
the  testatrix  could  not  have  intended  to  give  vested 
interests.  The  argument  rests  entirely  upon  dicta  of 
Sir  Johtk  Leach,  in  the  cases  of  Vawdry  v.  Geddes  (a) 
and  Bland  v.  Williams,  (b) 

In  Vawdry  v.  Geddes,  that  learned  Judge  is  reported 
to  have  expressed  himself  thus :  "  If  the  whole  interest 
had  been  expressly  given  to  the  children  until  they 
attained  twenty-two,  I  do  not  agree  that  the  shares  of 

the 
(a)  1  Rust,  4"  Myl.  207.  (*)  5  tfyl,  £  K,  41 1. 
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the  children  would  therefore  have  vested  subject  to  be  1842. 
devested ;  the  case  of  Batsford  v.  Kebbell,  which  is  referred 
to  by  Sir  W.  Grant  in  Leake  v.  Robinson,  is  an  authority 
directly  in  point  against  that  proposition.  Where  interim 
interest  is  given,  it  is  presumed  that  the  testator  meant  an 
immediate  gift,  because,  for  the  purpose  of  interest,  the 
particular  legacy  is  to  be  immediately  separated  from 
the  bulk  of  the  property;  but  that  presumption  fails  en- 
tirely, when  the  testator  has  expressly  declared  that  the 
legacy  is  to  go  over,  in  case  of  the  death  of  the  legatee, 
before  a  particular  period/'  and  in  Bland  v.  Williams, 
he  is  reported  to  have  said,  that  "  if  the  gift  over,  is 
simply  upon  the  death  under  twenty-four,  the  gift  could 
not  vest  before  that  period." 

It  is  to  be  observed,  that  in  neither  of  these  cases  did 
the  facts  require  any  decision  upon  the  points  to  which 
the  dicta  related. 

In  Vamdry  v.  Geddes,  the  gift  over  to  the  surviving 
children  of  any  sister  was  upon  the  death  of  any  of 
such  children  without  leaving  issue ;  and  the  gift  over 
to  the  surviving  sisters  and  their  children  or  issue,  was 
upon  the  death  of  all  the  children  of  any  of  his  sisters 
without  issue.  The  question  related  to  a  share  of  re- 
sidue, not  to  a  particular  legacy,  and  there  was  no  dis- 
tinct gift  of  interest  as  in  Batsford  v.  Kebbell,  but  a 
direction  to  apply  or  accumulate  the  interest  till  the  age 
of  twenty-two. 

In  Bland  v.  Williams,  the  gift  over  was  upon  the  death 
under  twenty-four  without  leaving  issue,  and  the  gift 
was  held  to  be  vested. 

The  proposition  which,  in  argument,  was  founded 
upon  these  dicta  of  Sir  John  Leach  is,  that  in  a  case 

where 
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1842*  where  there  is  a  gift  payable  at  a  future  time,  in  terms 
which  in  themselves  import  contingency,  and  a  sub- 
sequent direction  to  apply  the  interest,  in  a  manner, 
which,  notwithstanding  the  contingent  form  of  the  gift* 
would,  in  the  absence  of  any  gift  over,  vest  the  legacy* 
the  mere  circumstance  of  a  gift  over,  simply  on  the 
death  before  the  time  of  payment,  does  of  itself  prevent 
the  vesting. 

In  ordinary  cases,  a  gift  over  upon  a  contingency 
does  not  prevent  vesting  in  the  first  donee,  for,  although 
it  is  reported  that  in  the  case  of  Scott  v.  Bargeman  (a), 
Lord  Macclesfield  stated  the  reason  for  bis  decision  to 
be,  that  the  shares  of  the  legatees  did  not  vest  abso- 
lutely in  any  of  them,  in  regard  it  was  possible  all 
might  die  under  twenty-one  or  marriage,  in  which 
case  it  was  devised  over,  yet  in  Skey  v.  Barnes  (b)  Sir 
William  Grant  observed,  that  the  reason  seemed  to 
imply  a  proposition  that  is  untenable  in  law,  viz.,  that 
the  mere  circumstance  of  all  the  shares  being  given  over 
on  a  contingency,  does  of  itself,  and  without  more,  pre- 
vent any  of  the  shares  from  vesting  in  the  meantime ; 
and  he  added,  that  he  took  it  to  be  clear,  that  a  devise 
over  upon  a  contingency  had  no  such  effect,  provided 
the  words  of  bequest  were  in  other  respects  sufficient  to 
pass  a  present  interest  Such  a  devise  over  of  the  en- 
tirety may,  indeed,  be  called  in  aid  of  other  circum- 
stances, to  shew  that  no  present  interest  was  intended  1 
to  pass ;  but  that  it  is  alone  sufficient  to  prevent  vesting, 
cannot,  I  think,  be  maintained. 

r 

Now,  in  the  present  case,  it  appears  to  me  that  ttih 
words  of  bequest  to  the  children  of  William  Dairies  are 
sufficient  to  pass  a  present  interest.  Such  appears  to 
me  to  be  the  true  construction  of  the  words  which  the 

testatrix 
(a)  2  P.  W.  69.  (b)  zMcr.  WO. 
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testatrix  has  used,  and  when  we  have  once  reached  the  1842. 
result  or  meaning  of  the  words  under  consideration,  I 
apprehend  that  effect  should  be  given  to  that  meaning, 
just  as  if  it  had  been  expressed  in  direct  and  unambigu- 
ous terms.  The  meaning  must,  indeed,  be  collected 
from  the  whole  will;  but  the  gift  over  does  not,  in  this 
case,  appear  to  be  accompanied  by  any  other  circum- 
stances, tending  to  shew  that  no  present  interest  was  in- 
tended to  pass;  but,  on  the  contrary,  affords  some 
evidence  of  an  intention  to  devest  after  a  previous  vest- 
ing. And,  on  the  whole,  it  appears  to  me  that  the  re- 
siduary bequest  to  the  children  of  William  Davies  is 
valid. 


Nor*.— An  appeal  is  pending  in  this  case  before  the  House  of 
Lords. 


'1841. 

SCOTT  v.  MILNE.  Feb.  is. 

TN  1806,  James  Milne  and  his  son  James  Milne  the  The  Court  re- 
•*•  younger,  entered  into  partnership  as  tailors,  on  the  accounts?1*1* 

terms  stated  in  a  deed  made  and  executed  between  them,  though  of  a 

general  and 
summary  na- 

In  1808  the  son  died,  leaving  his  wife  sole  executrix  ^nnoJhceon" 

and  legatee.  items,  and 

which  had 
been  rendered 
In  November  1812,   she  married  the  Plaintiff  Mr.  by  a  surviving 

Scott,  and  shortly  previous  thereto,  viz.,  in  October  1812,  represent 

James  Milne  the  elder,  furnished  Mr.  and  Mrs.  Scott  ativesofade- 

ceased  part- 
with  two  accounts,  the  first  headed,  "  The  stated  ac-  ner,  and  had 

count  of  the  partnership  of  Messrs.  Milne,"  which  shewed  J^SSiTfor 

on  one  side  the  gross  amount  of  the  sales  during  the  twenty-two 

■  .       years,  but  it 
partnership,  '  ^  it  ww 

account  limited  to  the  subiequent^receipts  of  the  surviving  parta^ 
y^piitteH  had  tflfrffn  place. 
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1841.  partnership,  and  of  the  stock  at  its  conclusion,  and  on 
the  other,  the  capital  of  the  partners,  leaving  a  balance 
of  net  profits  of  3862/.,  and  outstanding  debts  remain- 
ing due  to  the  partnership  amounting  to  20942.  It  also 
stated,  that  all  the  debts  due  from  the  partnership 
were  satisfied. 

The  second  account  was  headed,  "  Mr.  James  Milne 
in  account  with  Mrs.  Milne,  the  widow  of  his  late  son," 
and  stated,  on  the  one  hand,  the  son's  share  of  the  capital 
and  profits,  and  on  the  other,  payments  made  on 
account  thereof,  and  shewing  a  balance  of  167/.  due 
from  the  widow,  which  was  stated  to  be  deducted  from 
the  receipt  of  outstanding  debts. 

These  accounts  were  ofa  general  or  summary  nature, 
and  did  not  comprise  the  items  of  the  account  but 
merely  stated  the  gross  result. 

James  Milne  the  elder  died  in  October  1834,  and  two 
years  after,  the  Plaintiffs  made  an  application  to  the 
Defendant,  the  widow  and  executrix  of  James  Milne 
the  elder,  for  accounts  of  the  partnership.  In  August 
1836,  a  Mr.  Starling,  who  acted  for  the  Defendant, 
furnished  the  Plaintiffs  with  an  account  which  was 
headed  as  follows,  "  An  account  of  cash  advances  to 
and  expenditures  on  account  of  the  late  Mr.  James 
Milne  jun.,  made  by  the  late  James  Milne  sen.,  being 
payments  on  account  of  the  claim  of  Mr.  W.  6.  Scott, 
and  Mary  his  wife,  under  the  partnership  estate  of 
Messrs.  Milne  and  Son." 

It  set  forth  a  number  of  payments  alleged  to  have 
been  made  by  James  Milne  the  elder  to  his  son  and 
to  the  Plaintiff  Mrs.  Scott  respectively,  from  the  8th 
of  May  1806,  to  the  10th  of  November  1812  both 
inclusive,   and  amounting  in  the  whole  to  the  sum 

of 
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of  2273/.  125.  6d.9  and  at  the  foot  of  the  account,        1841. 

was  the    following   memorandum    in   writing,   signed 

by  Margaret  Milne.     "  I  hereby  claim  to  be  allowed 

to  me  all    the    before    mentioned    sums    of  money, 

amounting  in  the  whole  to  the  sum  of  2273/.  12*.  6tf., 

out  of  and  towards  satisfaction  of  the  share  of  capital 

of  my  late  son,  besides  his  advancement  of  500/.,  and 

also  his  share  of  profits  under  the  late  partnership 

estate  of  Messrs.  Milne  and  Son,  to  be  ascertained  by 

an  account  I  have  engaged  to  furnish  you  of  the  same, 

over  and  above  such  other  sum  and  sums  I  may  be 

enabled    to  shew  has  been  paid  to  or  advanced  on 

account  of  my  late  son's  interest  in  the  said  partnership. 

As  witness  my  hand  this   13th  day  of  August  1836. 

Margaret  Milne? 

The  Defendant  soon  afterwards  sent  to  the  Plaintiffs 
a  further  account,  which  was  headed,  "  An  account  of 
the  receipts  and  expenditures  under  the  partnership 
estate  of  Messrs.  Milne  and  Son,"  furnished  by  Mrs. 
Margaret  Milne>  executrix  of  the  late  Mr.  James  Milne 
the  elder,  who  was  the  surviving  partner.  In  this 
account  credit  was  given  for  monies  received  by  James 
Milne  the  elder,  both  before  and  after  the  accounts 
were  rendered  by  him  in  the  year  1812. 

In  1838  the  Plaintiffs  filed  this  bill  against  the  De- 
fendant, praying  a  general  account  of  the  partnership 
transactions. 

The  bill  alleged  that  errors  existed  in  the  several 
accounts,  which  errors  wete  not,  however,  proved. 

There  was  no  evidence  to  shew  that  the  two  accounts 
rendered  by  the  testator  in  1812  had  not  been  acqui- 
esced in,  from  the  time  they  were  delivered,  down  to  the 
death  of  James  Milne  the  elder  in  the  year  1834;  but 

Vol.  V.  Q  it 
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1841.  it  was  alleged  by  the  bill,  and  admitted  by  the  answer, 
that  sums  had  been  received  by  James  Milne  the  elder, 
subsequent  to  1812,  on  account  of  the  outstanding  debts, 
but  which  the  answer  also  stated  had  been  accounted  for. 

The  Defendant  insisted  that  the  accounts  were  setded 
and  acquiesced  in;  that  she  was  protected  by  the 
Statute  of  Limitations,  and  was  not  bound  to  account 
at  all,  or  at  most  that  she  was  only  bound  to  account 
for  the  debts  received  since  1812.  She  also  imputed 
improper  conduct  to  Mr.  Starling  in  procuring  her  to 
sign  and  send  the  accounts,  and  she  said  that  he  acted 
as  the  agent,  and  was  in  the  interest  of  the  Plaintiffs. 

The  cause  now  came  on  for  hearing. 

Mr.  Pemberion  and  Mr.  Wood  for  the  Plaintiffs,  con- 
tended they  were  entitled  to  a  general  account.  That 
the  accounts  were  still  open  and  subsisting,  and  that  no 
settled  account  had  been  shown,  and  that  even  those  of 
1812  did  not  contain  the  items,  but  were  general  in 
their  nature;  and,  lastly,  that  the  conduct  of  the 
Defendant  had  been  such,  as  to  waive  any  objection 
arising  from  lapse  of  time  or  acquiescence. 

Mr.  Tinney  and  Mr.  Ellison  for  the  Defendant,  con- 
tended, that  the  Plaintiffs  having  acquiesced  in  the  ac- 
count for  twenty-two  years  were  barred  by  the  Statute 
of  Limitations  and  their  own  laches  from  unravelling 
the  account,  that  the  Defendant  was  not  liable  at  this 
distance  of  time  to  account  at  all,  and  at  all  events,  only 
for  the  receipt  of  the  outstanding  debts. 

That  the  accounts  had  been  rendered  by  the  De- 
fendant merely  for  her  satisfaction,  and  under  the 
wrong  advice  of  Mr.  Starling  who  was  intimately  con- 
nected with  the  Plaintiffs,  and  that  she  had  done  so 

under 
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under  the  impression  that  her  legal  rights  would  not 
be  prejudiced, 

Mr.  Pemberton,  in  reply. 

The  following  cases  were  cited,  Irvine  v.  Young  (a), 

Willis  v.  Jernegan  (ft),    Ex  parte  Randleson  (c),    Lord 

Ckmcarfy  v.  Latouche  (d),  Campbell  v.  Graham  (e),  Gfrm- 

./WZ  v.  Girdlestone  (g),  Hircy  v.  Dinwoody  (A),   Gfray  v. 

Minnethorpe.  (i) 

The  Master  gf /A*  Rolls, 

The  accounts  rendered  in  1812,  though  summary, 
shew  that  great  care  was  taken  to  ascertain  what  the 
state  of  the  account  between  the  parties  at  that  time 
was.  The  evidence  is  wholly  silent  as  to  how  the  accounts 
were  made  out,  or  what  access  was  given  to  the  books,  or 
what  examination  of  them  took  place  at  the  time.  The 
accounts  were  delivered  in  October  1812,  and  it  is  not 
shewn  that  they  were  not  acquiesced  in  without  any  ob- 
jection from  the  time  of  their  delivery  to  the  death  of  Milne 
the  father.  James  Milne,  the  father,  died  in  October  1834 ; 
and  two  years  afterwards  application  was  made  to  Mrs. 
Milne,  his  legal  personal  representative,  for  an  account 
That  account  was  rendered  by  Starling,  who  it  is  proved 
was  consulted  by  the  Defendant ;  the  books  were  exa- 
mined by  him,  and  by  a  letter  it  appears  that  he  com- 
municated with  her  in  respect  of  what  he  was  to  do,  and 
an  account  was  sent  in  consequence  of  her  instructions. 
This  account  comprised  not  only  the  transactions  of  the 
partnership  previous  to  1812,  but  those  subsequent  which 
related  to  the  outstanding  debts.    Another  account  was 

also 

(a)  l  Sim.  $  St.  333.  (*)  1  Buss.  <$•  M.  453. 

(*)  2  Atkytu,  t51.  (g)  *Y.$  Col.  (Exch.)  662. 

(<?)  2  Deae.  f  Ch.  684.  (A)  2  ftt.  jun.  67. 

(d)  1  Ball  $  B.  420.  (i)  3  Vet.  103. 
Q  2 
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1841.  also  rendered  of  the  sums  advanced  to  the  son  and  his 
widow,  being  the  same  sums  for  which  James  Milne  the 
elder  took  credit  in  the  account  of  1812.  Disputes  took 
place,  and  in  18S8  this  bill  was  filed,  praying  for  a  ge- 
neral account  This  lady  by  her  answer,  after  admitting 
that  the  account  was  rendered,  states  that  she  did  it  by 
bad  advice,  suggests  that  Starling  acted  in  collusion 
with  the  Plaintiffs,  insists  she  ought  not  to  be  bound 
by  the  accounts,  and  that  the  matter  ought  to  be  treated 
as  if  the  accounts  had  not  been  rendered;  and  she 
claims  to  be  exempted  from  accounting,  in  consequence 
of  the  lapse  of  time.  Starling  is  examined  for  the  Plain- 
tiffs, but  he  is  not  cross-examined ;  no  cross  bill  is  filed ; 
but  the  Defendant  claims  what  she  might  possibly  have 
been  entitled  to  if  there  had  been  a  cross  bill  and  the 
facts  had  been  fully  proved.  I  cannot  however  on  this 
record  think  that  the  Defendant  is  entitled  to  any  such 
relief;  there  is  no  ground  established  in  the  evidence  for 
imputing  misconduct  to  Starling,  and  I  cannot  assume 
misconduct  in  him. 

The  case  then  is  a  very  short  one;  the  account  was 
delivered  in  1812;  at  that  time  it  might  have  been 
thoroughly  investigated,  and  there  is  no  evidence  to 
shew  that  every  opportunity  for  investigation  was  not 
given.  It  appears  to  have  been  acquiesced  in,  from  the 
time  when  it  was  delivered  to  the  time  when  the  demand 
was  made  for  a  general  account  If  that  demand  had 
not  been  complied  with,  I  should  say,  without  the 
slightest  hesitation,  that  there  had  been  such  an  ac- 
quiescence as  ought  to  bind  the  parties.  The  question 
is,  whether  whpt  took  place  afterwards  is  to  take  away 
the  effect  of  the  acquiescence,  and  I  think  it  ought 
not  My  opinion  is,  that  I  ought  not  to  open  the  ac- 
counts ;  but  the  receipt  of  outstanding  debts  subsequent 
to  1812  being  admitted,  I  must  direct  an  account  in 
respect  of  the  outstanding  debts. 

Seeing 
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Seeing  that  the  account  of  1812  admits  there  were  1841. 
outstanding  accounts  to  a  considerable  amount  which  it 
was  the  duty  of  the  surviving  partner  to  collect,  and 
seeing  by  the  account  subsequently  rendered  that  that 
collection  did  take  place,  and  there  being  no  reason  for 
believing  that  any  one  of  the  sums  were  ever  divided 
between  the  parties  entitled,  there  is  no  reason  for 
refusing  an  account  of  the  monies  received  by  the  sur- 
viving partner  after  the  date  of  the  account  of  1812. 


Affirmed  by  Lord  Lyndhunt  C,  15th  February,  1843. 


WHITE  v.  WHITE.  j£g. 

March  1. 8. 

r|^HIS  was  a  bill  for  the  appointment  of  two  new  Trustees  ap- 

trustees,  in  the  place  of  trustees  appointed  by  the  J^urtin ithe  ° 

testator's  will,  but  who  had  died  in  his  lifetime.     The  place  of  others 

will  contained  a  power  for  the  surviving  or  continuing  pointmenu 

trustees  or  trustee,  or  the  executors  or  administrators  of  •""*.  foiled  by 

their  deaths 
the  last  surviving  or  continuing  trustee,  to  appoint  new  in  the  lifetime 

trustees  in  the  place  of  trustees  dying,  desiring  to  be  ^^^Sed^to' 

discharged,  &C.  appoint  future 

trustees  in  the 
manner  and 
Mr.  it.  JV.  E.  Forster  asked  that  the  Master  might  under  the  cir- 

insert  a  power  authorising  the  trustees  now  to  be  ap-  mentioned  in 

pointed,  to  appoint  future  new  trustees ;  he  referred  to  tbe  ^ 

Joyce  v.  Joyce  (a)  as  an  authority,  (ft) 

Mr.  JV.  C.  Butter,  for  the  Defendant. 

The 

(a)  2  Moll.  976.  226. ;  Brown  v.  Broum,  3  Y.& 

(b)  See*  Seton   on   Decreet,     Col.  395.;  Southwell  v.   Ward, 
131. ;  Bayley  v.  Mantel^A  Mad.      Tamltpix  3\i. 
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1842. 


The  Master  of  the  Rolls  said,  he  would  look  at  the 
case  cited,  but  he  saw  no  objection  to  what  was  pro- 
posed to  be  done. 

8th  March.  His  Lordship  ordered  that  the  Master,  in  settling  the 
conveyance,  should  be  at  liberty,  if  he  should  think  fit, 
to  insert  the  power  to  appoint  new  trustees. 


EXTRACT  FROM   DECREE. 


The  decree,  after  referring 
it  to  the  Master  to  settle  a  con- 
veyance from  the  heir  at  law  of 
the  testator  to  the  new  trustees, 
proceeded  as  follows  :  — u  And 
it  is  ordered,  that  there  be  in- 
serted therein  a  power  for  the 
persons  so  to  be  appointed  as 
aforesaid,  and  the  survivor  of 
them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  to 
appoint    new    trustees  in   the 


manner  and  under  the  circum- 
stances mentioned  and  directed 
in  and  by  the  said  will  and  co- 
dicil, and  also  a  direction,  that 
the  trustees  now  to  be  appointed, 
or  hereafter  to  be  appointed  as 
aforesaid,  shall  have  all  such 
other  powers  and  authorities  as 
if  they  had  been  named  and 
appointed  in  and  by  the  said 
testator*!  will  and  codicil"  Reg. 
Lib.  1841,B.foL49S. 


1841. 
Dec.  2. 1  J. 


LANE  v.  HARDWICKE. 


It/TR.  HETHERINGTON  moved,  that  the  senior 
^        clerk  in   Court  might  appear,  and  put  in  an 


An  infant  hav- 
ing been  taken 
out  of  the 

jurisdiction  to  answer  forthwith  for  the  infant  Defendant  St.  Andrew 
avoid  service, 

Beauchamp  St.  John*  who  was  out  of  the  jurisdiction. 

The  affidavit  in  support  of  the  motion  stated,  that  the 

deponent  believed,  that  the  infant  had  been  taken  out  of 

the  jurisdiction  by  his  parents,  for  the  express  purpose 

of  preventing  his  being  served  with  process  to  appear  to 

Substituted   the  bill,  and  thereby  cause  delay  to  the  Plaintiffs  in  the 

h*^  °{  a      prosecution  of  this  suit. 

tubpcena  to        r 


the  Court  re- 
fused to  ap- 
point the  se- 
nior six  clerk 
in  court  to 
appear  and 
put  in  his 
answer. 


appear,  or- 
dered in  the  case  of  an  infant. 


Hancock 
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Hancock  ▼.  Eaton  (a)  was  cited,  in  which  an  infant        1841. 
having  been  taken  abroad  by  his  parents,  Lord  Eldon 
assigned  the  senior  six  clerk  as  his  guardian,  to  put  in 
his  answer  without  bringing  the  infant  into  Court 

On  the  following  day, 

The  Master  of  the  Rolls  said  he  could  not  grant 
this  application ;  but  that  looking  at  the  affidavits,  there 
might  be  ground  for  applying  for  substituted  service  on  the 
persons  who  seemed  to  act  for  the  parents  of  the  infant 


Mr.  Hetherington  applied  for  an  order  for  substituted       Dee.  is. 
service,  when  upon  the  facts  stated, 

The 


(a)  HANCOCK  v.  EATON,  1819. 

Feb.  1 1. 
Upon  opening  &c,  unto  the  Lord  Chancellor,  it  was  alleged,         L.  C. 
that  by  an  order  of  the  14-th  November  last,  it  was  ordered,  An  infant 
that  the  Plaintiff's  bill  should  be  taken  pro  confesso  as  h»™g.  after 
against  William  B.  and  Ann  his  wife,  and  William  Henry  B.,  SaS^S^' 
and  it  appeared  by  affidavit  that  W.  B.  and  Ann  his  wife  out  of  the 
married  in  1811, and  had  one  child  W.  H. B.9  born  in  181S,  Jjjjjjr^n' 
and  W.  B.  and  Ann  his  wife  and  the  infant  quitted  England*  pointed  the 
and  went  to  reside  in  North  America*  where  they  were  still  senior  six 
residing ;  it  was  prayed  that  the  order  might  be  set  aside,  F,e*  t0  Put 
as  far  as  regarded  the  Defendant  W.  H.  B,  the  infant,  and  without  the  ' 
that  John  Kipling  Esq.,  the  senior  six  clerk  not  towards  the  infant  being 
cause,  might  be  assigned  his  guardian  without  his  being  brought  into 
brought  into  Court ;   and  that  the  said  Defendant  might 
answer  by  such  guardian,  he,  the  said  Defendant  W.  H.  2?., 
since  the  entering  his  appearance,  having  quitted  this  king- 
dom ;  which,  upon  hearing  the  said  order  and  the  said  affi- 
davit and  an  affidavit  of  notice  of  this  motion  to  the  De- 
fendant read  is  ordered  accordingly.  —  Reg.  Lib.  1818,  A. 
fol.497.(a) 

(a)  See  2d  General  Order  of  April  1842.    Ord.  Can.  197. 
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The  Master  of  the  Rolls  ordered  that  service  on 
the  solicitor  and  six  clerk  of  the  parents,  should  be  good 
service  on  the  infant  (a) 

(a)  See  Kinder  y.  Forbes,  2  Beavan,  503.  ;  Weymouth  ▼.  Lambert* 
3  Beavan,  333.;  and  Hobhome  y.  Courtney t  12  Sim.  140. 


184«.  THORPE  v.  OWEN. 

Jan.  12, 13. 
17.  29. 
A  testatrix       TN  February  1827,  the  mother  of  H<mry  Owen  died, 
Snal  wtotTto        having  by  her  will  given  her  personal  estate  to  the 

B.  for  the  six  daughters  of  Henry  Owen  ;  and  she  appointed  him 

benefit  of  B.9*  ,         *    „                                                           rr 

daughters.  2?.  sole  executor, 
invested  the 

gether  with  Henry  Owen  converted  the  whole  personal  estate,  and 

iooo/.  of  his  invested  it  with  a  further  sum  of  J000&,  part  of  his  own 

own  monies,  *  '  r 

in  the  funds  money,  in  the  purchase  of  2550/.  3J  per  cent  reduced 

in  his  own  ««-,„:*:«, 

name,  and  annuities. 

afterwards 

admittecUhe         In  1830  the  eldest  daughter  came  of  age,  when  the 

aggregate  fund  testator  paid  her  455/.  15s.  6d.  one-sixth  of  the  whole 

as  held  in  -.,...  .      -      .  .     ,     ..  . 

trust  for  his      fund,  she  giving  a  receipt  for  it  as  one-sixth  of  the  estate 

On  th^death    of  her  grandmother  and  of  the  addition  made  thereto 

of  B.  the  fund  by  Henry  Owen  the  father,  "amounting  in  the  whole 

was  found  ^  «u^„A  » 

mixed  with  as  ftbove- 
like  funds  of 

tha?  under  the      In  1834*  another  daughter  came  of  age,  when  one- 

circumstances,  fifth   0f  tj,e  residue  of  the  aggregate  fund  was  paid 
there  was  suf-  ...  .       *      .     .  ,      , 

ficient  to  con-  to  her,  on  her  giving  a  receipt  for  it,  incorrectly  de- 

of'the  foSSF   scribing  lt  **  one"fifth  of  the  personal  estate  of  the 
in  favour  of     grandmother, 
the  daughters. 

In 
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In  1 838  a  third  daughter  married  Mr.  Sadler,  when 
her  father  covenanted  to  settle  the  "  contingent  share " 
in  the  legacy  given  by  the  grandmother's  will,  on  certain 
trusts. 
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1842. 


Accounts  of  the  grandmother's  estate  being  required 
on  behalf  of  Sadler  and  wife,  they  were  furnished  by 
Henry  Owen,  through  his  solicitors,  on  the  20th  of  July 
1840.  In  them,  the  1000/.  was  included  in  the  follow- 
ing terms:  —  "  1827,  March  7th,  added  1000/.;"  and 
one-fourth  of  the  2550/.  and  dividends  were  stated  to  be 
due  to  Sadler  and  wife.  Henry  Owen  also  stated,  in  a 
letter  accompanying  the  account,  that  he  was  ready  to 
assign  and  pay  over  the  637/.  10s.  to  Sadler's  trustees, 
and  to  account  for  the  dividends. 

On  the  28th  of  July  1840,  the  solicitors  of  Henry 
Owen,  in  answer  to  the  last  letter  accompanying  the 
account,  wrote  to  him  to  the  following  effect : —  "  You 
mention  in  yours  received  this  morning,  that  the  1000/. 
mentioned  in  your  account  was  your  own  money.  Now 
if  so,  Queere  1.  We  think  that  it  should  be  kept  out  of 
the  account  now  to  be  handed  to  Quilter  and  Taylor 
[the  solicitors  of  Mr.  and  Mrs.  Sadler],  though  you 
might,  if  you  pleased,  pay  over  to  Mrs.  Sadler* s  trustees 
any  larger  sum  than  that  which  should  appear  strictly 
doe  from  you. 

"  Qfuere  2.  Was  the  1000/.  a  voluntary  gift  on  your 
part  without  any  legal  obligation  or  debt  ? 

"  Quaere  3.  If  so,  we  suppose  this  mode  of  giving  a 
portion  to  your  daughters  was  adopted  as  a  convenience 
to  yourself,  since  you  would  have  the  trouble  of  manag- 
ing the  fund  of  which  you  were  trustee." 


Henry 
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Henry  Owen  returned  this  letter  to  his  solicitors, 
having  written  opposite  the  above  quartet  as  follows :  — 

"  Qucere  1.  As  I  have  hitherto  made  the  1000&  part 
of  the  testatrix's  property,  I  cannot  alter  it 

"  Quare  %  Yes. 

"  Qtuere  S.  Yes." 

In  November  1840,  Henry  Owen  paid  the  trustees  of 
Sadler  and  wife  442.,  for  two  years'  dividends  on  637/.  10s. 
stock;  and  in  the  letter  forwarding  it  through  his 
solicitors,  he  again  stated,  that  the  trustees  of  Sadler 
were  entitled  to  one-fourth  of  2550/.  stock  and  of  the 
dividends. 

In  April  1841,  a  release  was  prepared  from  the  in- 
structions of  Henry  Owen,  which  was  executed  by  one 
of  the  parties,  but  was  not  executed  by  him  in  con- 
sequence of  his  death.  It  purported  to  be  a  release 
from  one-fourth  of  the  25502.  stock. 

Henry  Owen  died  in  June  1841,  when  the  fund  was 
found  "  amalgamated "  with  other  stock  of  his  own, 
and  made  together  a  sum  of  6350L  3£  per  cents,  which 
was  still  standing  in  his  name.  A  petition  was  presented 
in  the  cause,  for  the  purpose  of  determining  the  question, 
whether  the  1000/.  voluntarily  invested  by  Henry  Owen 
in  his  own  name,  was  affected  with  a  trust  in  favour  of 
his  daughters  ? 

Mr.  Petnberion  and  Mr.  Josiah  W.  Smith,  for  the 
widow  And  personal  representatives  of  Henry  Owen, 
stated 'the  facts  of  the  case. 


Mr. 
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Mr.  Kindersley,  Mr.  Stirdon,  and  Mr.  C.  Hall,  for  1842. 
the  daughters  and  their  trustees,  contended  that  the 
testator  had  devoted  the  1000/.  to  the  same  trusts,  as 
those  on  which  he  held  the  personal  estate  of  his  mother, 
and  that  he  had  done  sufficient  to  affect  him  with  the 
trust,  so  as  to  bind  his  representatives. 

Mr.  Tinney,  Mr.  O.  Anderdon,  Mr.  Collins,  and  Mr. 
Trotter  contended,  that  as  no  legal  interest  in  the  1000/. 
had  passed  from  the  testator,  and  as  there  had  been  no 
declaration  of  trust,  this  Court  would  not  assist  volun- 
teers in  perfecting  an  incomplete  trust  That  this  fund 
must,  therefore,  be  considered  part  of  the  general  estate 
of  Henry  Owen.  The  following  cases  were  cited;  Cot- 
teen  v.  Missing  (a),  Antrobus  v.  Smith  (b\  Ward  v.  Aud- 
land(c)9  Gaskell  v.  GasIceU(d),  Edwards  v.  Jones  (*), 
Jefferys  v.  Jefferys  (g),  and  see  Dillon  v.  Cqppin  (h). 

The  Master  of  the  Rolls  ordered  the  cause  to  stand 
over  to  see  if  any  further  evidence  could  be  produced. 
On  a  subsequent  day,  he  held  that  a  trust  had  been  de- 
clared of  the  1000/.  in  favour  of  the  daughters,  and  he 
directed  payment  thereof  accordingly. 

(a)  1  Mad  176.  (d)  2  Y.  $  J.  508. 

(b)  12  Vu.  59.  (e)  1  MyL  £  Cr.  226. 

(c)  8  Sim.  571.,  C.  P  Cooper $  \g)  Cr.  <fr  Ph.  138. 
146.  (A)  4  MyU  $  Cr.  647. 
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Feb.  10.  STREETEN  v.  WHITMORE. 

The  first  order  T1Y  the  first  order  of  the  10th  of  May  1839(a),  every 
is  not  super-  "^  person  to  whom  money  or  costs  have  been  ordered 
scded  by  the     to  ^  p^^  mKy9  at  tj,e  expiration  of  a  month,  issue  a 

twelfth  ge-  fieri  facias  or  elegit  of  the  form  there  stated. 

neral  orders 

of  August 

i84i,  but  a  By  the  11th  amended  order  of  August  1841  (&),  if  a 

monVor  °m  Party  ordered  to  pay  money,  &c.,  does  not  obey  the 

costs  are  order,  the  party  prosecuting  it  may  issue  an  attachment, 

paid,  may  an(*  may  afterwards  have  a  sequestration  or  serjeant-at- 

stili  Issue  a  ^ms,  &c. 
fi.fa.  or, 
elegit. 

By  the  12th  order  of  August  1841  (c)  it  is  ordered, 
"  That  every  order  or  decree  requiring  any  party  to  do 
an  act  thereby  ordered,  shall  state  the  time,  or  the  time 
after  service  of  the  order  or  decree,  within  which  the 
act  is  to  be  done ;  and  that  upon  the  copy  of  the  order 
or  decree  which  shall  be  served  upon  the  party  required 
to  obey  the  same,  there  shall  be  endorsed  a  memoran- 
dum in  the  words  or  to  the  effect  following,  viz. :  —  'If 
you,  the  within  named  A.  B.9  neglect  to  obey  this  order 
[or  decree]  by  the  time  therein  limited,  you  will  be 
liable  to  be  arrested  under  a  writ  of  attachment  issued 
out  of  the  High  Court  of  Chancery,  or  by  the  Serjeant- 
at-Arms  attending  the  same  Court,  and  also  be  liable  to 
have  your  estate  sequestered  for  the  purpose  of  com- 
pelling you  to  obey  the  same  order  [or  decree]/  " 

The  Plaintiff,  after  the  latter  general  orders  came 

into  operation,  obtained  an  order  against  a  purchaser 

for 
(a)  Ord.  Can.  158.  (c)  Ord.  Can.  167. 

(*)  lb.  166. 
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for  payment  of  80/.  costs  within  a  fortnight.  This  order 
was  served,  and  after  the  lapse  of  a  month  the  Plaintiff 
applied  to  his  Clerk  in  Court  for  a  writ  of  JL  fa. 

The  Clerk  in  Court  conceived  that  the  latter  general 
order  superseded  the  former,  and  that  the  party  prose- 
cuting an  order  was  not  now  entitled  to  aJLJa.  or 
elegit,  as  the  indorsement  did  not  state  that  the  party 
disobeying  the  order  would  be  subject  to  the  effect  of 
those  writs.  He  in  consequence  declined  issuing  the 
writ  of  Jl-Ja. 

Mr.  Bagshawe  stated  these  circumstances  to  the 
Court,  and  asked  that  the  writ  might  issue. 

The  Master  of  the  Rolls  said,  that  the  Plaintiff  was 
entitled  to  the  writ  of  JL  fa.9  and  stated  his  opinion  that 
the  12th  order  of  August  1841  was  not  intended  to  in- 
terfere with  the  1st  order  of  the  10th  of  May  1839. 
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1842. 
Streeten 

0. 

Whitmore. 


GORDON  v.  The  CHELTENHAM  and  Great 
Western  Union  Railway  Company. 


Feb.  14.  \e. 
si. 


-*-  demurrer  to  the  whole  bill,  and  on  a  motion  for  an 
injunction. 


ri^HIS  case  came  before  the  Court  upon  a  general  A  railway  act 
■  r  o  provided,  that 

it  should  not 
be  lawful  for 
the  railway 
The  company  to 
make  or 
establish  any  public  station,  yards,  wharfs,  waiting,  loading,  or  unloading  places, 
warehouses,  or  other  buildings  and  conveniences  for  the   depositing,  receiving, 
loading  or  keeping  any  passengers  or  cattle,  or  any  goods,  articles,  matters,  or 
things,  upon  the  estate  ofR.  O.  without  his  consent.    Held  on  demurrer  that  the 
word  "  public"  did  not  necessarily  override  the  whole  sentence,  and  that  if  it  did, 
then  that  from  the  subsequent  clauses,  every  convenience  connected  with  the  rail- 
way, must  be  considered  as  for  die  public  use. 

Distinction  between  the  effect  of  acquiescence,  upon  a  motion  for  an  injunction 
and  on  a  demurrer.    In  the  former  case  acquiescence  merely  prevents  the  special 

Protection  by  injunction,  but  in  the  latter  it  must  be  such  as  to  disentitle  the 
laintiffto  any  relief  whatever. 
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1842.  The  bill  stated,  that  in  1836  a  bill  was  brought  into 

q!2£~*"^  *he  House  of  Common?  authorising  the  Defendants  to 

v.  make  their  Railway,  which  it  was  proposed  should  pass 

Cheltenham  ^"g*1  &*  Plaintiff's  estate,  and  that  the  Plaintiff, 

Railway      apprehending  annoyance  therefrom,  opposed  the  bill. 

Company. 

An  agreement  was,  however,  come  to  between  the 
parties,  by  which  it  was,  among  other  things  agreed, 
"  that  no  public  station  should  be  established  on  the 
estate  without  permission." 

The  act  passed;  and  by  the  15th  section,  it  was 
enacted  as  follows :  —  "  That  it  shall  not  be  lawful  for 
the  said  Company  to  make  or  establish  any  public 
station,  yards,  wharfs,  waiting,  loading,  or  unloading 
places,  warehouses,  or  other  buildings  and  conveniences, 
for  the  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  articles,  matters,  or 
things,  upon  the  estate  of  the  said  Robert  Gordon,  his 
heirs  or  assigns,  or  within  fifty  yards  of  the  boundaries 
thereof,  without  the  previous  consent  in  writing  of  the 
said  Robert  Gordon,  his  heirs  or  assigns,  for  that  pur- 
pose had  and  obtained." 

The  Defendants  had,  however,  lately  made  a  well 
and  tank,  and  built  two  wood  cottages,  and  an  engine- 
house  and  stable  on  the  property,  and  within  the  pre- 
scribed limits ;  and  they  had  lately  dug  the  foundations 
for  and  commenced  the  erection  of  a  stone  building  of 
a  permanent  character  (and  which  was  intended  as  a 
depot  for  coals,  coke,  and  ashes)  on  part  of  the  land. 

The  bill  alleged,  that  the  trains  stopped  at  the  point 
in  question  for  the  purpose  of  changing  the  engines ; 
and  after  stating  the  inconveniences  resulting  to  the 
Plaintiff  and  his  family,  it  prayed  an  injunction  to  re- 
strain 
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strain  the  Defendants  from  using  the  said  engine-house,        1842, 
cottages,  and  other  buildings  so  erected  as  aforesaid,  or 
any  of  them,  for  depositing,  receiving,  loading,  or  keep- 
ing any  passengers  or  cattle,  or  any  goods,  engines,  or  Chbl^ham 
other  articles,  matters,  or  things,  and  from  continuing       Railway 
the  erection  of  the  buildings,  so  commenced,  and  from         mP*ny. 
making,  erecting,  or  establishing  upon  the  Plaintiff's 
lands,  or  within  fifty  yards  of  the  boundaries  thereof, 
any  public  station,  yards,  wharfs,  waiting,  loading,  or 
unloading  places,  warehouses,  or  other  buildings  and 
conveniences,  for  the  depositing,  receiving,  loading,  or 
keeping  any  passengers  or  cattle,  or  any  goods,  articles, 
matters,  or  things. 

To  this  bill  the  Defendants  filed  a  general  demurrer, 
which  now  came  on  for  argument,  together  with  an  ap- 
plication on  behalf  of  the  Plaintiff  for  an  injunction. 

Mr.  G.  Turner  and  Mr.  W.  P.  Wood  in  support  of 
the  demurrer,  and  in  opposition  to  the  motion  for  an 
injunction,  contended  that  the  Defendants  had  not  acted 
in  contravention  of  the  Act,  and  that  they  had  a  right 
to  have  a  depot  for  their  engines,  and  for  such  things  as 
were  necessary  for  the  purpose  of  conveniently  using 
the  railroad. 

On  the  construction  of  the  act  of  parliament  they 
contended  that  the  word  "  public  w  in  the  15th  section 
applied  to  every  term  in  the  clause,  and  did  not  prohibit 
the  deposit  of  goods  for  the  private  use  of  the  company, 
but  merely  "  goods,  articles,"  &a  as  carriers  for  the 
public.  That  the  agreement  set  out  in  the  bill  shewed 
that  the  intention  of  the  parties  was  merely  to  prevent 
a  "  public  station."  In  the  Eton  case  it  was  held  that 
a  prohibition  against  forming  a  station  did  not  prevent 
the  railway  Company  from  taking  up  and  setting  down 
passengers. 

The 
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1 842.  The  Plaintiff,  they  said,  had  acquiesced  in  such  a  way 

Gordon  m  to  ^entitle  ^m  to  *d»£     This  Court  will  only  in- 

v.  terfere  by  injunction  to  prevent  an  irreparable  injury, 

Cheltenham  an(*  not  in  a  case  where  the  thing  is  completed.    Deere 

Railway  v.  Guestta). 

Company. 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  Goldsmid, 
contra. 

By  the  15th  section  the  railway  company  are  pro- 
hibited making  "  any  public  station,  &c  or  other  build- 
ings and  conveniences  for  the  depositing,  receiving, 
loading,  or  keeping  any  passengers  or  cattle,  or  any 
goods,  articles,  matters,  or  things  upon  the  estate  of  the 
Plaintiff  without  his  previous  consent  in  writing."  By 
erecting  the  building  in  question,  anlL^y  the  deposit  of 
the  engines,  &c.  the  Defendants  have  acted  contrary  to 
the  terms  of  the  act.  The  word  "  public  "  does  not  apply 
to  all  the  expressions  used  in  this  section,  but  if  it  did, 
then,  by  the  terms  of  the  act,  the  public  have  the  right 
of  using  every  convenience  belonging  to  the  company. 
By  the  interpretation  clause  (ft),  it  is  enacted  that  where 
the  word  "  railway"  shall  be  used,  the  same  shall  be 
understood  to  include  the  branch  railways,  yards,  stations, 
wharfs,  and  other  works  thereby  authorised  to  be  made, 
and  by  a  subsequent  section  (c)  it  is  enacted  "  that  all  per- 
sons shall  have  free  liberty  to  pass  along  and  upon,  ancj  to 
use  and  employ  the  said  railway,  with  carriages  properly 
constructed  as  by  the  act  is  directed  upon  payment  only 
of  such  rates  and  tolls  as  shall  be  demanded  by  the  said 
company,  not  exceeding  the  respective  rates  or  tolls  by 
the  act  authorised."  If,  therefore,  the  company  make 
this  station  for  their  own  accommodation,  the  public 
have  a  right  to  use  it. 

As 
(a)  1  Myl.  4>  O.  516.  (c)  Sect.  165. 

\b)  Sect.  2. 
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As  to  acquiescence,  the  Plaintiff  has  been  lulled  by  the  * 842. 

representations  of  the  Officers  of  the  Defendants.    He  Q^jJi 

protested  all  along,  and  being  naturally  desirous  of  v. 

avoiding  coming  to  this  Court,  he  took  no  legal  pro-  Cheltenham 

ceedings  until  his  rights  were  disputed ;  this  first  hap*  Railway 
pened  on  the  SOth  of  December,  when  the  Defendants 
claimed  adversely  the  right  to  make  this  erection. 

Acquiescence  upon  an  application  for  an  injunction,  is 
different  from  acquiescence  upon  demurrer.  In  the 
one  case,  it  merely  disentitles  the  Plaintiff  to  the  pro- 
tection of  the  Court  by  special  injunction,  but  in  the 
latter  case,  it  must  amount  to  such  a  waiver  of  his  rights 
as  to  destroy  the  right  altogether. 

The  Master  of  the  Rolls,  (upon  the  argument  of 
the  demurrer)  said,  several  grounds  have  been  stated  in 
support  of  the  demurrer,  but  the  only  one,  which,  upon 
the  demurrer,  it  is  at  all  necessary  to  consider,  is  the 
construction  of  the  act  of  parliament. 

The  argument  as  to  acquiescence  is,  no  doubt^very 
important  upon  the  consideration  of  the  motion  for  an 
injunction.  A  short  acquiescence  may  properly  induce 
the  Court  not  to  interfere  ex  parte*  A  longer  ac- 
quiescence may,  under  the  circumstances,  throw  serious 
doubt  upon  the  right  of  the  Plaintiff,  and  induce  the 
Court  not  to  interfere  by  any  interlocutory  order,  even 
when  applied  for  on  notice.  But  when  acquiescence 
is  used  as  an  argument  in  support  of  a  demurrer, 
there  must,  to  make  it  effective,  be  such  an  acquies- 
cence as  wholly  to  disentitle  the  Plaintiff  to  any 
relief.  It  must  assume  that  the  Plaintiff  originally 
had  a  right,  but  that  he  has  altogether  deprived 
himself  of  it,  by  his  acquiescence.  There  is  clearly  no 
such  acquiescence  in  this  case.    The  Plaintiff  seems  to 

Vol.  V.  R  have 
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1842.  have  objected  all  along  to  the  proceedings  of  the  De- 

SJ^V-^1^  fendants,  and  the  answers  of  the  Defendants'  Officers 

v.  seem  to  have  been  such,  as  to  have  lulled  him  until  the 

Chhlttbnhah  S0tl1  oi  December,  when,  for  the  first  time,  they  claimed, 

Railway      under  the  act  of  parliament,  a  right  to  do  the  acts  here 
Company,  ,  .      ,    r 

1    *      complained  of. 

On  the  demurrer,  the  only  question  is  as  to  the  con- 
struction of  the  act  of  parliament  and  which  I  think 
one  of  very  considerable  doubt,  and  not  very  clear 
either  way.  The  inclination  of  my  opinion  is  in  favour 
of  the  Plaintiff,  but  I  must  defer  determining  the  ques- 
tion, until  I  have  heard  the  motion  for  an  injunction. 


The  motion  for  the  injunction  was  then  discussed, 
but  it  is  not  necessary  to  repeat  the  arguments. 

Feb.  16.  17ie  Master  of  the  Rolls. 

In  this  cause,  the  Plaintiff  Mr.  Gordon  alleges,  that 
the  Defendants,  the  Cheltenham  and  Great  Western 
Union  Railway  Company,  have  committed  a  violation  of 
his  rights  under  the  act  of  parliament  by  which  the 
company  is  constituted.  He  has  filed  this  bill,  stating 
the  act  of  parliament,  the  contract  which  gave  rise  to 
the  provisions  in  that  act  which  relate  to  him,  and  the 
acts  which  he  alleges  to  be  a  violation  of  his  rights,  and 
he  has  prayed  for  an  injunction  to  restrain  the  Com- 
pany from  committing  those  acts.  A  motion  is  made 
by  the  Plaintiff  for  an  injunction,  and  the  Defendants 
have  put  in  a  general  demurrer,  denying  that  the  Plain- 
tiff is  entitled  to  any  equity,  or  that  he  is  entitled  to 
the  interposition  of  this  Court  for  his  protection.  With 
regard  to  the  demurrer,  the  argument  has  principally 
turned  upon  the  words  of  the  act  of  parliament,  and 
particularly  upon  the  single  word  "  public,"  which,  in 

the 
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the  fifteenth  section,  is  alleged  to  have  a  particular        1842. 
meaning,  and  is  alleged  to  extend  to  every  word  which       q^^^ 
is  contained  in  the  clause.    The  clause  is  as  follows:  —  v. 

[His  Lordship  stated  it]  Cheltenham 

Railway 
Now  it  appears  that  upon  the  line  of  railway  which  mP*n7* 
constituted  a  portion  of  Mr.  Gordon's  estate,  the  De- 
fendants have  erected  a  wooden  building,  which  they 
call  an  engine-house,  for  the  deposit  and  placing  of  en- 
gines to  be  used  on  the  railway.  In  that  building  they 
have  made  a  forge,  and  have  there  provided  the  neces- 
sary means  of  repairing  engines,  so  that  it  is  made  a 
place  for  the  deposit  of  engines,  and  for  the  repair 
of  engines  to  be  used  on  the  railway.  Besides  that, 
they  have  erected  a  stable  and  two  cottages,  and  have 
made  a  tank  of  water  at  a  short  distance.  Mr.  Gordon 
alleges,  that  these  are  conveniences  for  the  deposit  of 
goods,  articles,  matters,  and  things ;  and  that  they  are 
contrary  to  the  intention  of  the  clause. 

The  Defendants  cm  the  other  hand,  say  that  the  word 
"public"  has  reference  to  every  word  in  the  clause, 
— that  it  means  a  place,  a  building,  a  convenience,  to 
which  any  person  constituting  a  portion  of  the  public 
has  a  right  directly  to  resort:  that  here,  the  place 
which  is  made  for  the  deposit  of  engines  is  not  directly 
for  the  use  of  the  public :  —  that  no  person,  as  part 
of  the  public,  has  a  right  to  resort  to  this  engine-house, 
or  has  a  right  to  go  into  it,  but  that  it  is  meant  and 
placed  there,  for  what  is  called  the  private  use  of  the 
Company,  for  keeping  those  things  which  are  necessary  - 
for  preserving  the  railway,  and  for  keeping  it  up  for 
the  use  of  the  public  Now  it,  undoubtedly,  is  very 
much  to  be  wished  that  clauses  in  acts  of  parliament 
were  expressed  with  more  precision  than  they  often  are. 
This  being  a  case  of  demurrer,  it  ought  not  to  be 

R  2  allowed 
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1842.       allowed  if  there  is  any  relief  to  be  had  upon  the  bill, 

S^T*Y~*J     and  I  could  not  hold  that  there  was  no  relief  to  be  had 
Gordon  .    _  ,    .  A 

v.  upon  the  bill,  unless  I  entirely  adopted  the  construction 

CheiSnha*  contended  for  by  the  Defendants.     Upon  reading  this 

Railway      clause,  and  reading  it  with  reference  to  all  the  other 

Company.     cjauses  jn  whjch  fjierc  are  simUar  expressions  used,  I 

cannot  satisfy  myself  that  the  word  "  public "  is  to  be 
applied  to  every  part  of  this  clause,  or  if  it  were  so  ap- 
plied, that  I  could  attribute  to  it  the  meaning  contended 
for  by  the  Defendants.  The  words  "conveniences  for 
the  depositing,  receiving,  loading,  or  keeping  any  pas- 
sengers, or  cattle,  or  any  goods,  articles,  matters,  or 
things"  do  not  appear  to  me,  in  the  construction  of 
this  clause,  to  be  necessarily  governed  or  affected  by 
the  word  "  public."  That  it  is  ambiguous,  I  think  must 
be  admitted.  It  is  not  very  easy  to  give  a  clear  and  de- 
monstrative reason  one  way  or  the  other,  but  looking  to 
the  sentence  and  giving  it  the  best  constructidn  I  can,  I 
go  to  this  extent, — that  I  am  not  satisfied  that  the  word 
"  public  "  does  extend  to  all  the  words  here;  and  still 
less  am  I  satisfied,  if  it  does  extend  to  every  thing 
here,  that  it  is  therefore  to  be  considered  as  ex- 
clusively applicable  to  those  conveniences  used  by  the 
Company,  in  the  discharge  of  what  may  be  called  the 
public  duty  they  have  undertaken.  By  public,  I  pre- 
sume the  Defendants  mean  no  more  than  their  cus- 
tomers, or  any  persons  among  the  public  who  may 
choose  to  make  use  of  this  railway.  In  that  sense,  no 
doubt,  the  public  have  a  right  to  have  the  road  kept  in 
proper  repair,  they  have  a  right  to  have  engines  duly 
appointed  and  kept  in  proper  repair  for  the  purpose 
of  a  convenient  traffic  for  the  public. 

Now  why  may  not  the  word  "  public "  be  properly 
extended  to  all  such  buildings,  conveniences,  matters, 
and  things  as  are  used  by  the  company,  for  preparing, 
keeping,  and  repairing  those  machines  and  things  which 

are 


Gordon 
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are  necessary  to  keep  the  road,  and  the  machinery  on       1842. 
the  road,  in  a  proper  state  for  the  use  of  the  public.    I 
apprehend  there  is  nothing  they  have,  or  have  a  right 
to  have^  which  is  not  there  for  the  public  use,  and  that  c     The 
there  is  nothing  there  for  private  use.    The  use  they      Railway 
make  of  the  erection  is  to  repair  and  keep  in  order     Company. 
those  things  which  are  necessary  for  the  use  of  the  public, 
and  I  apprehend  such  is  the  common  purport  of  the 
word  "  public,"  in  a  great  variety  of  occasions,  which 
may  easily  suggest  themselves  to  the  mind  of  any  man 
who  gives  his  attention  to  the  subject.   Thinking,  there* 
fore,  that  neither  the  word  public  necessarily  extends  to 
all  parts  of  this  sentence,  and  if  it  did,  that  it  does  not 
admit  of  the  construction  contended  for  by  the  De- 
fendants, I  cannot  say  that  the  Plaintiff  is  not  entitled 
to  the  protection  of  this  Court;  and  for  that  reason, 
and  without  going  further  into  the  matter,  I  must  over- 
rale  the  demurrer. 

Then  comes  the  question  as  to  the  injunction.  The 
motion  is  to  restrain  the  Defendants  from  using  the 
buildings  they  have  already  erected,  and  from  erecting 
other  buildings.  Various  objections  have  been  made  to 
it,  the  first  objection  is  the  same  as  that  used  on  the 
argument  of  the  demurrer  viz.  the  construction  of  the 
act  of  parliament.  Admitting  that  the  construction  is 
open  to  some  doubt,  perhaps  to  considerable  doubt,  I 
have  already  expressed  my  opinion  on  this  point. 

The  next  objection  is,  that  this  gentleman  has  ac- 
quiesced so  long,  that  he  is  not  entitled  to  the  protection 
of  the  Court  I  cannot  help  being  surprised  at  the 
perseverance  with  which  that  argument  has  been  urged. 
I  am  of  opinion  that  there  is  no  such  acquiescence  as  to 
deprive  the  Plaintiff  of  the  protection  of  the  Court 
That  he  knew  of  what  was  going  on,  seems  to  me  to  be 

R  3  beyond 
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1842.       beyond  all  doubt.    I  think  the  knowledge  of  his  agent 
SjT"v-^'     must  be  considered  as  his  knowledge;  but  at  every 
v.  period  of  the  work  from  its  very  commencement,  it  ap- 

Cheltbnham  Pears  to  me  perfectly  clear  he  was  objecting  to  the  pro- 
Railway  ceedings.  The  application  he  made  to  the  directors  was 
mpany"  in  the  nature  of  an  objection ;  the  conversation  he  had 
with  Mr.  Brunei  was  in  the  nature  of  objection ;  and  in 
fact  it  must  be  assumed,  I  think,  that  if  there  had  been 
any  thing  which  the  Company  thought  to  be  acquiescence, 
I  should  have  heard  of  it  in  a  very  different  form  from 
that  in  which  it  is  suggested  to  me ;  I  should  have  had 
it  in  evidence.  Then  it  is  said  there  was  delay  in  filing 
the  bill.  Was  that  a  delay  which  gave  the  Defendauts 
any  right,  or  deprived  the  Plaintiff  of  any?  He  saw 
something  going  on  which  he  objected  to,  which  he 
considered  to  be  a  violation  of  his  rights  under  the  act 
of  parliament.  He  was  told  in  the  month  of  September, 
that  it  was  a  temporary  erection  only.  Would  it  then 
have  been  correct  on  his  part,  or  right  in  him  imme- 
diately to  have  commenced  litigation  on  the  subject? 
or  rather,  was  it  not  a  proof  of  his  moderation,  and 
desire  to  accommodate  the  Company,  when  he  ac- 
quiesced in  what  he  was  led  to  consider  a  mere  tem- 
porary violation  of  his  rights,  in  the  expectation  that  it 
would  only  last  for  a  short  time?  The  first  time,  as  far 
as  I  can  understand  from  the  evidence,  that  the  Com- 
pany claimed  a  right  under  the  act  of  parliament  to  do 
the  acts,  was  by  a  letter  on  the  SOth  of  December,  aud 
in  a  month  from  that  time  the  Plaintiff  filed  his  bill. 
I  cannot  imagine  how  it  is  supposed  that  this  is  to  be 
considered  such  an  acquiescence  as  to  deprive  him  of 
all  right  whatever,  or  to  give  the  Defendants  any  right 
they  would  not  have  had,  if  such  acquiescence  had  not 
taken  place.  They  have  not  given  evidence  to  shew 
that  they  have  incurred  any  expense  on  the  faith  of  the 
Plaintiff's  acquiescence,  and  I  am  of  opinion,  therefore, 

that 
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that  there  is  no  acquiescence  to  deprive  the  Plaintiff  of       t842. 
any  right  to  which  he  was  entitled. 


The  next  point  for  consideration  does  certainly  ap*  c  ^c  HAM 
pear  to  me  to  be  a  very  material  one,  that  is,  what  Railway 
are  the  inconveniences  to  which  the  parties  would  be  Con,Pany- 
subject  by  the  granting  of  an  injunction?  It  is,  to  a 
certain  extent,  discretionary  with  the  Court  whether 
it  will,  on  interlocutory  application,  grant  this  extra* 
ordinary  remedy;  and  with  regard  to  that,  the  length 
of  time  that  has  elapsed  is  not  immaterial.  The  in- 
conveniences to  which  the  Company  may  be  subject, 
are,  I  must  say,  looking  at  these  affidavits,  stated  in 
a  manner  which  is  extremely  unsatisfactory.  It  has 
been  argued  strenuously,  that  if  this  injunction  be 
granted,  the  consequence  will  be,  that  the  line  of  rail- 
way cannot  be  safely  used:  —  that  the  safety  of  the 
persons  who  may  travel  on  it  will  be  endangered;  and 
that  by  stopping  the  traffic  on  other  parts  of  the  rail- 
way, the  public  will  be  greatly  inconvenienced.  On  this 
point  I  wish  to  state,  that  if  I  felt  satisfied  that  there 
was  that  great  inconvenience,  then  looking  on  the  other 
hand  to  the  nature  of  the  inconvenience  suffered  by 
Mr.  Gordon  and  his  willingness  to  accommodate,  and 
the  amount  of  inconvenience  on  the  other  side  so  strongly 
urged  in  argument,  but  in  evidence  so  weakly  supported, 
I  ought  rather  to  abstain  from  granting  this  injunction 
until  this  matter  had  been  further  investigated. 

And  this  brings  me  to  the.  last  point  in  this  caset 
which  is,  whether  there  ought  to  be  any  proceeding  at 
law,  either  before  the  injunction  is  granted,  or  directed 
as  a  condition  on  which  the  injunction  is  granted. 
The  Court  has  regard  to  the  circumstances  of  each 
«ase»  Sometimes  it  finds  it  most  conducive  to  the 
justice  of  the  case  to  grant  the  injunction  at  once, 

R  4  putting 
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1842*       putting  the  party  who  has  obtained  it  on  terms  to 
v"Jpy'^^     bring  an  action  to  support  his  right  which  has  ap» 
v.  peared  to  a  court  of  equity  so  strong  that  it  has  acted 

Cheltenham  on  **»  though,  at  the  same  time,  it  wished  to  have  it 
Railway  corroborated  by  the  decision  of  a  court  of  law ;  some* 
mpany.  t;meSj  {wm  the  great  inconvenience,  and  at  other  times 
from  the  extreme  doubt,  it  has  considered  it  would  be 
best,  on  the  whole,  that  the  injunction  should  be  sus- 
pended till  the  right  at  law  has  been  determined.  These 
are  courses  which  the  Court  takes,  but  I  have  some  little 
doubt  whether  I  am  now  in  possession  of  all  the  evidence 
that  is  material  for  the  purpose  of  determining  this  case* 
At  any  rate  before  I  decide  that  point,  which  is  the 
only  one,  I  think  I  ought  carefully  to  read  the  cases 
decided  by  Lord  Cottenham.  I  do  not  think  that  I 
shall  be  doing  any  injury  to  the  Plaintiff  if  I  suspend 
this  for  a  few  days.  I  shall  reserve  my  judgment,  and 
give  it  on  Monday  morning.  At  the  same  time  I  think 
I  shall  not  be  doing  any  wrong  by  allowing  the  De- 
fendants to  inform  me,  much  more  accurately  than  they 
have  done,  what  would  be  the  consequences  of  stopping 
this  by  injunction. 


Feb.  si*  The  Master  of  the  Rolls  said,  that  he  had  read  the 

affidavits,  which  shewed  that  there  were  inconveniences 
on  both  sides,  but  that  in  this,  as  in  all  other  cases  of 
injunction,  to  prevent  the  use  of  works  devoted  to  the 
public,  it  became  necessary  to  consider  on  which  side 
the  inconvenience  would  press  most,  until  the  ultimate 
determination  of  the  question  in  the  cause,  either  by 
means  of  an  action  at  law  or  by  carrying  the  case  to  the 
House  of  Lords.  That  he  had  looked  anxiously  to  find 
if  there  was  any  prospect  of  a  limit  in  time,  in  regard 
to  the  inconvenience  complained  of  by  the  Plaintiff  but 
he  could  find  none,  and  this  seemed  to  him  to  be  the 

strongest 
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strongest  point  against  the  Defendants!  and  on  the       1842. 


whole  he  was  of  opinion  that  the  Plaintiff  was  entitled 

to  an  injunction.  «. 

The 


Gordon 


Cheltenham 
Railway 


By  arrangement  between  the  parties,  the  operation  Company. 
of  the  injunction  was  suspended  for  a  limited  period, 
the  Defendants  undertaking  to  appeal  from  the  de- 
cision* 


Note.— The  case  came  be*  of  law  to  be  obtained  as  to  the 
fore  the  Lord  Chancellor,  on  construction  of  the  act  of  par- 
appeal,  in  November  1842,  who  liament. 
directed  the  opinion  of  a  court 


GRIFFITHS  v.  EVAN.  March  19. 23. 

THE  testator  in  this  cause,  by  his  will  dated  in  j*.  devised  to 
1786,  devised  two  freehold  estates,  of  which,  sub-  SringThfllfe 
ject  to  a  mortgage,  he  was  seised,  unto  his  eldest  of  herself  and 
daughter  Mary  Evan,  the  wife  of  Stephen  Evan,  to  hold  and  after  their 
to  her,  in  terms  expressed  as  follows :  1.  e.  "  for  and  d1cce1,l8e!  1° 
during  the  term  of  her  natural  life  and  the  life  of  her  issue  of  B\ 
husband  Stephen  Evan,  and  from  and  after  their  several  {{^  (ha^' 
deceases,  to  the  use  and  behoof  of  the  lawful  issue  of  took  an  estate 
the  body  of  the  said  Mary  Evan  for  ever;  and  for  want  Ul^.  devised 
of  such  issue,  I  do  hereby  empower  and  authorize  her  to  B- in  tai,» 
my  said  daughter  Mary  Evan  to  settle  and  dispose  of  of  issue  of  her 
my  said  estate,  to  such  person  or  persons  as  she  shaH  "^J  "J?e  cm- 

think  authorized" 
her  to  settle 
and  dispose  of  the  estate  to  such  persons  as  she  thought  fit  by  her  will, M  confiding" 
in  her  not  to  alienate  or  transfer  the  estate  from  his  "  nearest  family."  B.  appointed 
to  her  husband  for  life,  with  remainders  over.  .  Held  that  B.  had  a  power  of  appoint- 
ing to  the  "  nearest  family"  only,  that  nearest  family  must  be  construed  "  heir,  and 
that  consequently  the  appointment  to  the  husband  was  void. 
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1642.  think  fit,  in  and  by  one  instrument  in  writing,  being  her 
last  will  and  testament  legally  executed  and  attested  by 
three  credible  witnesses,  confiding  in  her  my  said  daugh- 
ter, that  she  will,  not,  by  the  said  instrument,  alienate  or 
transfer  my  said  estate  from  my  neatest  family  ;  subject 
nevertheless,  and  I  do  hereby  charge  my  said  estate  to 
the  payment  of  the  mortgage  already  contracted  and 
entered  on  by  one  David  William.** 

The  testator  then  charged  the  estates  with  certain 
sums  for  his  three  younger  daughters,  and  proceeded  in 
the  following  terms :  —  "  And  I  do  further  recommend 
my  said  three  daughters,  Rachel,  Hannah,  and  Hesther, 
to  the  tender  care  and  protection  of  my  said  daughter 
and  devisee  Mary  Evan,  fatherly  advising  her  to  make 
every  further  and  additional  provision  for  them  in  her 
power,  as  far  as  her  circumstances  will  afford,  on  account 
that  I  have  made  this  distinction,  and  preferred  her  to  a 
higher  station  in  the  enjoyment  of  my  both  real  and 
personal  estate.*9 

After  the  testator's  death  Stephen  Evan  paid  off  the 
mortgage,  and  got  a  conveyance  to  a  trustee* 

Mary  Evan  made  her  will  in  1814,  and  thereby  she 
devised  the  estate  in  question,  and  all  other  her  real 
estate  to  her  husband  for  life,  with  remainder  to  David 
Evan  (his  son  by  a  former  marriage,  who  was  the  great 
nephew  of  the  testator,  being  the  grandson  of  the  tes- 
tator's sister),  to  hold  to  him  and  his  lawful  issue  for 
ever,  &a 

Mary  Evan  died  in  182S,  without  having  had  issue, 
and  without  having  suffered  a  recovery,,  and  her  husband 
entered  into  possession. 

Stephen 
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Stephen  Evan  died  in  1858,  and  David  Evan,  the  sole       1842. 
Defendant,  entered  into  possession. 

The  bill  was  filed  by  the  co-heirs  of  the  testator,  being 
the  testator's  younger  daughter,  and  the  children  and  a 
grandchild  of  the  other  two  daughters,  who  were  dead, 
against  David  Evan.  It  prayed  that  the  Defendant 
might  let  the  Plaintiffs  into  peaceable  possession  of  the 
property,  and  deliver  up  the  title  deeds,  and  for  an  ac- 
count of  the  rents,  &c  from  the  death  of  Mary  Evan, 
and  that  what  might  be  found  due  might  be  set  off 
against  the  Defendant's  lien,  &c, 

Mr.  Pemberton  and  Mr.  Jenkins,  for  the  Plaintiffs. 

The  gift  is  to  Mary  Evan  for  the  joint  lives  of  herself 
and  her  husband,  with  remainder  to  her  lawful  issue ; 
consequently,  under  the  rule  in  Shelters  case,  the  estate 
to  herself  and  that  to  her  issue  coalesced,  and  on  the 
whole  she  took  an  estate  tail  in  the  property,  and  this 
she  has  never  barred.    Douglas  v.  Congreve.  {a) 

The  power  either  enabled  her  to  appoint  to  the  tes- 
tator's "nearest  relations"  alone,  or  the  word  "con- 
fiding" created  an  imperative  trust  on  her  not  to 
u alienate  or  transfer"  the  estate  from  the  testator's 
"  nearest  relations."  In  the  former  case  she  has  not 
executed  the  power,  and  the  property  passes,  in  default 
of  appointment,'  to  the  testator's  heir.  In  the  latter  case 
there  is  a  trust  for  the  heirs  as  "  nearest  relations," 
Knight  v.  Knight  (i),  for  the  word  "  family,"  when 
applied  to  real  estate,  means  the  heir,  Wright  v.  At- 
hfns.{c) 

Mr. 

[a)  1  Bern.  59.  Turn.  £  Run.  1 45.,  and  G.  Coop. 

(b)  3  Bca*.  148.  UK 
(e)  17  Fct.fSS*  19  F*«.S99., 
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1842.  Mr.  Kindersley  and  Mr.  Evans,  for  the  Defendant, 

contended,  that  the  estate  devised  to  the  issue,  and  the 
estate  pur  autre  vie,  did  not  coalesce.  "  Assise  per 
Lodington,  que  si  home  done  terre  al  A.  B*  pur  terme 
dauter  vye,  le  remainder  al  heires  de  son  corps  en- 
gendres,  oncore  il  nad  que  a  terme  dauter  vye,  durant 
le  vye  cesty  que  vye,  tamen  dicitur  quod  non  est  lex" (a) ; 
and  that  Mary  Evan  had,  therefore,  an  estate  for  her 
own  and  her  husband's  life,  and  a  power  of  devising  to 
her  husband  for  life. 

Secondly,  that  the  power  limited  to  her,  was  to 
"  dispose  "  of  the  estate  "  to  such  person  as  she  should 
think  fit,"  which  was  a  general  power,  and  that  she  had 
executed  it  by  her  will,  in  favour  of  her  husband  and 
the  Defendant 

Thirdly,  that  the  expression  "  nearest  family  *  ren- 
dered the  trust,  if  any,  void  for  uncertainty,  Doe  v. 
Joinville  (6),  Harland  v.  Trigg  (c) :  that  the  words 
"  empower  and  authorize  "  were  not  sufficient  to  create 
a  trust,  and  being  authorized  to  "  settle "  the  estate, 
she  had  the  power  of  giving  a  life  estate  to  her  husband. 

They  also  cited  Feartifs  ConU  Rem.  S41.  345.  and 
1  Bop.  Husb.  %  W.  10.  $57. 

Tlie  Master  of  the  Rolls  held,  that  Mary  Evan  took 
an  estate  tail,  with  a  power  of  appointing  to  the  tes- 
tator's "  nearest  relations,"  which  expression  was,  in 
this  case,  equivalent  to  heir.  That  the  appointment 
was  in  equity  void,  and  that  the  Plaintiffs  were  therefore 
entitled  as  from  the  death  of  Mary  Evan,    An  inquiry 

was 

(a)  Brooke's  Abr.Estates,296.         (c)  1  Bro.  C.  C.  142. 
(*)  3  East,  172. 
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was  directed  of  what  was  due  on  the  mortgage,  on        1842. 

account  of  the  principal  and  interest,  and  on  the  other 

band,  the  usual  account  of  the  rents  as  against  a  mort-  V. 

gagee  in  possession  was  ordered;  and  upon  payment        Evan. 

of  the  balance,  a  conveyance  of  the  estate  was  directed 

to  be  made.    No  costs  were  given  on  either  side. 


Griffiths 


GLEN6ALL  v.  BARNARD.  March  a$. 

rpHIS  was  a  suit  for  the  administration  of  the  estate  part  of  a  resi- 
A   of  Mr.  Mellish.    It  appeared  that,  on  the  marriage  j^^"*1*  c 
of  one  of  his  daughters,  he  had  settled  considerable  for  life,  with 
property,  and  had  given  a  life  estate  therein  to  the  hus-  heeH«ueVon- 
band.(a)     The  husband  Jiad  parted  with  his  whole  life  w*ted  of  life 

interest  by  charging  annuities  thereon.  policies  on  the 

lives  for  se- 
mi^ 1  .  .  i«  curing  the 
The  testator  bought  up  the  annuities,  and  kept  up  principal  mo- 
policies  on  the  husband's  life,  whereby  the  principal  c^urtMein 
money  was  secured.     The  annuities  and  policies  formed  it  for  the 
part  of  the  testator's  estate,  which  he  had  by  his  will  ^*f^!*X 

settled  on  his  daughters  and  on  their  issue  in  remainder,  frained  from 

ordering  a 
sale,  but  di- 

The  trustees,  under  the  circumstances,  were  of  opinion  j"e?ted  th*  P°- 

that  it  would  be  more  beneficial  to  all  parties  to  retain  kept  up,  so  as 

the  annuities  and  keep  up  the  policies,  than  to  sell  and  p^*  ^pof,  ^d 

invest  the  produce.  that  the  sur- 

plus annuities 
should  be  paid 
Mr.  Pemberton  admitted,  that  the  strict  rule  would  to  the  tenant 

be  to  sell  the  annuities  and  policies,   and   after  in- 
vesting the  produce,  to  pay  the  dividends  to  the  tenants 

for 

(«)  1  Keen,  709.,  where  the  estate  for  life  to  the  husband  seems 
omitted;  see  p. 771. 


Barnard* 


**S  CASES  IN  CHANCERY. 

1842.        for  life,  but  argued  that,  as  those  securities  would  realise 
Glrnoall     muck  ^eas  ^an  would  be  ultimately  secured  by  the 
v.  policies,  it  would  be  for  the  benefit  both  of  the  tenants 

for  life  and  those  in  remainder,  that  they  should  be 
retained,  and  that  the  amount  of  the  annuities,  after 
payment  of  the  premiums,  should  be  paid  to  the  tenants 
for  life* 

« 
The  will,  he  said,  contained  a  discretionary  clause, 

enabling  the  trustees  to  sell  as  they  deemed  advisable. 

Mr.  Kinder$Uy>  Mr.  Bacon,  Mr,  Teed,  and  Mr.  Kbe9 
for  different  parties. 

The  Master  of  tie  Rolls  said,  that  under  the  cir- 
cumstances, he  thought  the  arrangement  beneficial,  care 
being  taken  to  keep  up  the  policies,  and  that  the  decree 
must  be  prefaced  with  a  declaration,  that  this  course 
appeared  to  the  Court  beneficial  for  all  parties. 


M  «•  ROBINSON  v.  WOOD. 

An  estate  was  npHIS  was  a  petition  under  the  Trustee  Act,  1  WA. 

devised  to  if .,      1  r 

subject  to  a  c*  60. 

charge  of 

5000/.  payable 

to  the  exe-  The  facts  of  the  case  were  these:— -The  testator  in 

sultto" which  ^  cause  devised  an  estate  to  Thomas  Wood,  subject 
A.  was  a  party,  and  chargeable  with  the  payment  of  5000/.  to  the 
sold,  and  all  executors  of  his  will.  On  the  9th  of  June  1840,  an 
proper  parties  order 

were  ordered 

to  join  in  the  conveyance.  A.9  refusing  to  execute  the  deed,  was  declared  a  trustee 
for  the  purchaser,  under  the  1  W.  4.  c.  60.,  and  another  person  was  directed  to 
convey  in  his  stead. 

The  petition  for  the  above  purpose  was  presented  by  a  Defendant  in  his  character 
of  purchaser,  the  Court  refused  to  give  costs. 
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order  was  made  that  the  estate  should  be  sold  with  the  1842. 
approbation  of  the  Master,  wherein  all  proper  parties 
were  to  join  as  the  Master  should  direct  Pursuant  to 
the  order,  the  estate  was  sold  to  RicJiard  Wood.  He 
was  reported  such  purchaser  by  the  Master,  the  re- 
port was  confirmed,  Richard  Wood  paid  his  purchase- 
money  into  court;  it  was  thereupon  ordered  that  all 
proper  parties  should  join  in  the  conveyance.  The 
Master  settled  the  draft  of  the  conveyance,  and  the 
engrossment  was  tendered  to  Thomas  Woody  a  Defendant 
to  the  suit,  for  his  execution,  but  he  would  not  execute  it. 
He  happened  to  be  in  custody  on  another  matter. 

A  petition  was  now  presented  by  Richard  Wood,  under 
the  1  W.  4.  c.  60.,  the  eighth  section  of  which  provides, 
in  effect,  that  where  a  trustee  neglects  or  refuses  to 
convey  the  trust  estate,  twenty-eight  days  after  tender 
of  a  proper  conveyance,  the  Court  of  Chancery  may 
direct  any  other  person  to  convey  for  him. 

The  petition  prayed  that  Thomas  Wood  might  be  de- 
clared a  trustee  for  the  petitioner  within  the  act,  and 
that  a  proper  person  might  be  appointed  to  convey  the 
estate  to  the  petitioner,  and  execute  the  engrossment 
approved  of  by  the  Master,  and  that  the  Respondent, 
Thomas  Wood,  might  pay  the  costs  of  the  petition. 

Mr.  Pemberton  and  Mr.  Faber,  in  support  of  the 
petition,  contended,  that  the  case  came  within  the  act. 
They  cited  Warbwrton  v.  Vatighan  (a),  Prendergast  v. 
Byre.{b) 

That  even  if  the  Respondent  had  an  interest  in  the 
estate,  still  the  fifteenth  section  relieved  the  case  from 

any 

(a)  4  Y.  %  Col.  247.  (b)  1  £/.  *  Go.  U. 
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1 842.       any  difficulty  on  that  ground.    They  asked  lor  the  costs 

B^inson     °^  t'ie  P^1*011  rendered  necessary  by  the  Respondent's 

v.  refusal  to  perform  an  act  already  ordered  by  the  Court, 

WooD*       and  cited  Manners  v.  Charlemorth  (a)  and  Jones  v. 

Lewis,  (b) 

Thomas  Wood,  in  person,  opposed  the  prayer  of  the 
petition. 

The  Master  of  the  Rolls. 

There  are  two. modes  of  proceeding  which  may  be 
adopted  in  a  case  of  this  kind,  one  is  to  charge  the 
party  with  contempt  of  Court,  and  if  after  the  ex- 
piration of  two  months  he  still  refuses  or  neglects, 
in  that  case  one  act  of  parliament  provides  the  means 
whereby  the  purchaser  may  obtain  the  estate  for  which 
he  has  paid  the  purchase-money,  (c)  This  applica- 
tion is  not,  however,  made  in  that  way,  by  charging 
the  party  with  contempt,  but  it  is  made,  under  the  other 
act  of  the  1  W.  4.  c.  60.,  by  the  purchaser,  who  is  a  co- 
Defendant.  He  says,  "  I  have  purchased  and  paid  the 
purchase-money ;  the  legal  estate  is  in  Thomas  Wood,  my 
co-Defendant.  The  estate  is  mine,  and  therefore  he  is 
to  be  considered  a  trustee  for  me."  The  question  to 
be  considered,  which  is  one  of  some  importance,  is 
whether  he  is  such  a  trustee ;  and  if  so,  then  if  the  cir- 
cumstances are  such,  that  the  party  who  has  the  means 
of  obtaining  a  conveyance  in  another  mode  should  be 
allowed  to  adopt  this. 

I  think  that  the  petitioner  is  entitled  to  this  order, 
not  only  on  the  authority  of  the  cases  cited,  but  because 

it 

(a)  Jcmmrtt't  Sugden's  Acts,  (c)  11  G.  4.  &  1  W.  4.  c.56. 
\  56.  note  a.  1. 1 5.  rule  1 5. 

(£)  1  Cox,  199. 
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it  is  the  more  lenient  course  to  pursue  against  the  per-  1842, 
son  called  on  to  do  the  act.  In  this  case  Thomas  Wood 
is  in  custody  on  other  matters ;  but  if  he  had  been  at 
liberty,  the  course  proposed  would  give  a  right  to  the 
petitioner  without  subjecting  the  other  party  to  any  im- 
prisonment I  am  rather  anxious  to  give  this  con- 
struction to  the  act  of  parliament  to  prevent  that  severity ; 
for  if  the  Respondent  were  free,  and  the  Petitioner  fol- 
lowed the  other  remedy,  the  first  thing  would  be  to 
bring  him  into  custody,  and  keep  him  there  two  months 
more  before  any  thing  could  be  done.  This,  therefore, 
is  a  more  lenient  course;  and  I  am  not  sorry  to  find 
that  in  adopting  it  I  have  the  sanction  of  the  authority 
of  another  Court 

I  think  that  the  Respondent  is  not  to  pay  the  costs. 
The  Petitioner  comes  here  in  the  character  of  pur- 
chaser. 


LUCENA  v.  LUCENA.  April  se. 

npHE  testator  gave  a  sum  of  24,000/.  to  trustees  for  The  testator 
"*■    his  widow  for  life,  with  power  to  her  of  appointing  ^ora  oft 
12,000/.,  part  thereof,  amongst  his  children,  by  will  pointment 
attested  by  two  witnesses,  and  in  default  of  appoint-  J^jd^n  over 
ment  to  fall  into  the  residue.      He  gave  the  residue  ?  &""?>  whi ^h» 
between  his  children,  but  as  tt/his  daughters,  for  their  appointment, 
separate  use  for  life,  with  remainder  to  their  children.      WM  #™n  **• 

but  the  shares 
The  widow,  by  a  will  which  was  not  attested,  ap-  ££ufteir 
pointed  the  12,000/.  between  her  sons  and  daughters  separate  use 
equally  ^  and  the  question  was,  whether  this  Court  would  remainder  to 

aid  the  defective  execution.  £Leir  children. 

tltp    The  widow, 
mT*  by  a  will  not 

executed  with  the  formalities  required  by  the  power,  gave  the  fund  to  the  children 

equally.    The  Court  supplied  the  formalities. 

Vol.  V.  S 
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Mr.  6.  Turner  and  Mr.  Bloxam  argued  that  there 
was  no  case  in  which  this  Court  would  aid  the  defective 
execution  of  a  power  in  favour  of  children,  where  their 
right  would  not  be  wholly  defeated  by  the  non-execution 
of  the  power;  and  here  the  children  would  take  in  de- 
fault of  appointment,  with  the  advantage  that  the  shares 
of  the  daughters  would  be  for  their  separate  use. 

Mr.  Kinderdey  and  Mr.  Collins  contended  that  the 
Court  would  supply  the  defective  execution  of  the  power 
in  favour  of  the  children. 

Mr.  Tinney,  Mr.  Taylor y  and  Mr.  FretUng%  in  the 
same  interest 

The  Master  of  the  Rolls  held  that  the  formality 
was  to  be  supplied,  and  that  the  daughters  took  abso- 
lute interests  in  their  shares. 


Mm,  10.  FLEMING  v.  SNOOK. 

Injunction  to    JN  October  1835  the  Plaintiff  granted  to  the  De- 

restrain  the        ■  _  ° 

breach  of  a  fendants  a  lease  of  a  farm  for  ten  years,  which  con- 

nant!ng  ^^   tained  a  covenant»  "  ^at  the  said  lessees  should  not,  nor 
Covenant  in  would  sow  any  of  the  lands  thereby  demised  with  wheat 

fcasenof to  more  ******  onoe  m  ^our  vears>  Dor  with  more  than  two 
sow  with  more  crops  of  any  kind  of  grain  whatsoever  during  the  same 
train  crops  period  of  four  years,  and  should  and  would,  in  all  other 
ew^HeW  to  ^P60*8*  cultiva^  and  manage  the  lands  thereby  de- 
apply  to  any  mised  according  to  the  known  and  established  rules  of 
&hlH  husbandry.- 

ever  taken,  The 

and  not  to 

each  successive  four  years  from  the  commencement. 
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The  Plaintiff,  on  the.  allegation  that  the  Defendants 
had  violated  their  covenant,  and  that  they  were  about 
to  commit  a  further  violation,  filed,  this  bill,  and  ob* 
tained  an  ex  parte  injunction  to  restrain  the  Defendants, 
in  terms,  from  acting  contrary  to  the  covenant.  The 
successive  crops  taken  from  one  field  (which  are. given 
as  an  example)  were  as  follows :  — 

1886,  Vetches. 

1837,  Wheat. 

1888,  Turnips. 

1839,  Barley. 

1840,  Clover. 
.    1841,  Wheat 

1842,  Intended  for  Barley. 

It  is  unnecessary  to  state  the  others  further  than  that 
the  covenant  had  been  clearly  violated  as  to  part,  and 
not  as  to  another  portion. 

It  was  now  moved,  on  the  part  of  the  Defendants,  to 
dissolve  the  injunction  as  to  part  only  of  the  property. 

Mr.  Kindersley  and  Mr.  Selwyn,  in  support  of  the 
motion,  contended  that,  according  to  the  true  construc- 
tion of  the  covenant,  a  succession  of  periods  of  four 
years  each  were  to  be  taken,  commencing  with  the  first 
year  of  the  lease,  and  that  all  that  was  forbidden  by  the 
covenant  was,  the  taking  two  grain  crops  or  more  than 
one  wheat  crop  in  any  of  such  periods  of  four  years ;  so 
that,  in  the  example  above  given,  barley  might  be 
sowed  on  that  field  in  1842  without  any  infraction  of  the 
covenant 

They  also  argued  that  this  was  not  like  the  cases  of  sow- 
ing a  deleterious  crop,  as  mustard-seed  (a),  or  of  effect- 
ing 
(a)  Pratt  v.  Brett,  2  Mad.  68. 
S  2 
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• 

1842.  ing  a  permanent  irreparable  injury,  as  by  ploughing  op 
meadow  land  (a),  and  that  the  Plaintiff  had  therefore 
an  ample  remedy  at  law,  and  ought  not  to  come  into 
equity. 

Mr.  Pcmbcrton,  contrb.  The  Defendants  have  ac- 
quiesced in  the  greater  portion  of  the  injunction.  The 
true  construction  of  this  covenant  is,  that  the  Defend- 
ants are  not  to  have  two  grain  crops  in  any  successive 
four  years,  however  taken.  If  the  Defendants  sow 
barley,  then,  in  the  four  years  commencing  in  18S9  they 
will  have  one  wheat  and  two  barley  crops,  which  is 
contrary  to  what  was  the  intention  of  the  covenant 

The  Master  of  the  Rolls. 

It  appears  to  me  that  by  this  covenant  the  tenants 
are  restrained  from  having  more  than  two  grain  crops 
in  any  four  years  of  the  term.  As  to  a  part  of  one 
field,  it  appears  there  is  no  violation  of  the  covenant; 
and  as  to  that  the  injunction  must  be  dissolved,  so  as  to 
allow  them  to  proceed  to  sow  barley. 

(a)  Lord  Greyde  Wilton  v.  Saxon,  6  Fei.  106.;  Druryv.  Molins, 
6  Vet.  538. 
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PINKUS  v.  PETERS.  May  36m 

HPHIS  was  a  demurrer  to  a  supplemental  bill,  for  A  suit  was  in- 
want  of  equity  and  for  want  of  parties.  hawaWU  f 

exchange  de- 
The  original  bill  was  filed  against  Peters,  Carroll,  and  the  ground  of 
Hamburger,  and  alleged  that  the  Plaintiff  had  accepted  fraud,  and  to 
two  bills  of  exchange  without  consideration,  and  for  the  action  at  law 
accommodation  of  Peters;  that  Peters  had  fraudulently  ££^*nccd 
indorsed  them  to  Carroll,  without  consideration,  in  order  Pending  the 
to  compel  the  Plaintiff  to  pay  them ;  that  Peters  and  tiff^££lain" 
Carroll,  knowing  that  no  action  could  be  sustained  by  action  re- 
them,  indorsed  the  bills  to  Hamburger,  who  paid  no  obtained&pay. 
consideration  for  them ;  and    "  that  they  were  put  into  mcn*«   He,i 
his  hands  merely  as  the  trustee  and  agent  of  the  said  that  the  Plain- 
Defendants  Peters  and  Carroll,  or  one  of  them,  and  Jjf  {£5fl|f* 
that  Hamburger  was  to  account  to  them,  or  one  of  them,  supplemental 
for  what  he  should  receive  on  the  said  bills."  SL'Sf 

and  praying 
The  bill  stated  that  an  action   had  been  brought  iJJRS^ 
against  the  Plaintiff  on  his  acceptances,  in  the  name  jjty-    And  it 
of  Hamburger;  and  it  prayed  that  the  bills  might  be  de-  in  the  original 
livered  up  to  be  cancelled :  that  Peters  might  indemnify  Jj^  *J^ 
the  Plaintiff,  in  case  he  should  be  compelled  to  pay  the  supplemental 
bills,  and  for  an  injunction  to  restrain  proceedings  at  4te$&ilt* 
law.  law  was  a 

trustee  for  A. 

B.  (a  Defend- 
The  Plaintiff  afterwards  filed   a  supplemental  bill  &Dt  f° the  ori- 

against  Hamburger  and  Peters  (omitting  Carroll),  there-  for  another 

by  stating  the  filing  the  original  bill  against  the  above-  2ef!jn<!an\ 

named  parties,  and  thereby  "  stating,  among  other  things,  A.  B.  was'a 

sund,7  Ja^Ttothe 
fiippIementalbiU,  and  that  notwithstanding  the  53d  General  Order  of  Augutt  1841. 
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1849.  sundry  circumstances,  by  means  whereof  Peters  and 
Carroll,  or  one  of  them,  had  fraudulently  obtained 
from  the  Plaintiff  two  bills  of  exchange  therein  par- 
ticularly described;  and  that  Hamburger  had  become 
possessed  of  the  said  bills,  or  one  of  them,  with  cog- 
nizance of  the  fraud  which  had  been  committed  upoa 
the  Plaintiff;  and  praying  that  the  said  defendants  might 
be  decreed  to  deliver  up,  and  that  Peters  might  be 
decreed  to  indemnify  the  Plaintiff  against  the  same,  in 
the  event  of  the  same  not  being  delivered  up,  or  the 
Plaintiff  being  compelled  to  pay  the  same  to  any  bond 
Jide  holder,  and  for  an  injunction;  and  that  all  the 
said  Defendants,  being  served  with  process,  appeared 
to  the  said  bill ;  and  the  Defendants  Carroll  and  Ham- 
burger put  in  their  answers  thereto,  wherefrom  it  ap- 
peared that  Hamburger  was  the  holder  of  one  of  the 
said  bills  of  exchange,  so  fraudulently  obtained  from 
the  Plaintiff,  whereupon  he  was  then  suing  the  Plain- 
tiff at  law,  and  that  the  Defendant  Peters  had  not  put 
in  his  answer.  That  not  being  able  to  obtain  any 
answer  to  the  bill  from  Peters,  and  having  taken  steps 
to  enforce  the  same,  considerable  delay  occurred  before 
the  Plaintiff  could  apply  to  this  Honourable  Court  for 
an  injunction  to  restrain  the  said  action  so  commenced 
by  Hamburger;  and  that  when  the  Plaintiff  did  apply 
for  the  said  injunction,  the  same  was  refused  by  the 
Master  of  the  Rolls,  principally  because  of  such  delay 
having  occurred.  That  having  failed  in  obtaining  the 
injunction  prayed  for  by  his  said  bill,  upon  the  state- 
ments in  the  said  answers  contained,  the  said  Defend- 
ant Hamburger  proceeded  with  his  action  against  the 
Plaintiff,  on  the  said  bill  of  exchange  so  in  his  pos- 
session as  aforesaid,  and  recovered  a  verdict  against  the 
Plaintiff  therein,  on  the  28th  of  May  1841,  for  the  sum 
of  88/.  10s.,  and  521  19s.  costs,  which  said  sums,  amount- 
ing together  to  the  sum  of  14/1L  9&,  were,  on  the  15th  of 

June 
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Jkme  1841,  paid  to  Messrs,  Becke  and  Flower,  as  the 
attornies  for  Hamburger,  by  or  on  behalf  of  the  Plaintiff. 
That  on  the  occasion  of  the  payment  of  the  said  sum  of 
1411  9ff.  the%  Plaintiff  caused  a  notice  in  writing,  to  be 
given  by  his  solicitors  to  Messrs.  Becke  and  Flower  (the 
solicitors  of  Hamburger),  not  to  pay  or  part  with  any 
portion  of  the  said  sum  of  1412. 9s." 

The  bill  charged  that  communications  had  taken 
place  between  the  Defendants,  in  which  they  had  ad- 
mitted the  matters  aforesaid  to  be  true,  &&;  and  it 
prayed,  that  Hamburger  might  be  decreed  to  repay  to 
the  Plaintiff  the  damages  and  costs,  so  recovered  by 
him  in  the  said  action  as  aforesaid,  and  the  costs  and 
expenses  of  the  Plaintiff  in  such  action ;  and  that  Peters 
might  be  decreed  fully  to  indemnify  the  Plaintiff  against 
the  samer  in  case  Hamburger  should  not  be  able,  or 
should  not  be  held  liable,  to  refund  the  same,  and  all 
costs,  charges,  and  expenses,  incurred  or  to  be  incurred 
in  consequence  or  on  account  of  the  said  two  bills  of 


To  this  bill  the  Defendant  Hamburger  filed  a  general 
demurrer  for  want  of  equity  and  also  for  want  of  parties 
on  the  ground  that  Carroll  was  a  necessary  party  to  the 
supplemental  bill. 

Mr.  George  Turner  and  Mr.  Freeting,  in  support  of 
the  demurrer. 

This  supplemental  bill  is  quite  unnecessary,  and  the 
Plaintiff  might,,  upon  the  original  bill,  have  obtained 
the  whole  relief  prayed  by  this  new  bill;  at  all  events 
he  might  have  had  it  by  a  petition  in  the  cause.  In 
O'Connor  v.  Spaight(a),  "  a  preliminary  objection  was 

made, 
(a)  l  JWKfJkf.  506. 
54 
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made,  on  the  part  of  the  Defendant,  that  as  the  pos- 
session had  been  changed  pending  the  suit,  by  the 
execution  of  the  habere?  (on  a  judgment  subsequent  to 
filing  the  bill,)  "  and  it  was  no  part  of  the  prayer  of  the 
original  bill  to  have  the  possession  restored,  the  Plaintiff 
ought  to  have  filed  a  supplemental  bill  to  put  that 
matter  in  issue,  and  pray  that  specific  reliet  But  Lord 
Eedesdale  said  that  it  was  not  the  practice  in  England 
to  file  a  supplemental  bill,  where  there  was  a  mere 
change  of  possession  upon  an  injunction  being  dissolved, 
where  there  were  no  accompanying  circumstances,  and 
where  the  only  purpose  of  the  bill  would  be  to  state 
that  fact,  because  it  was  a  fact  within  the  view  of  the 
Court." 


In  Massey  v.  Davits  (a)  a  bill  was  filed  to  restrain 
an  action  at  law.    When  the  answers  came  in,  the  injunc- 
tion was  dissolved,  and  the  money  was  paid  under  the 
judgment;  one  objection  was,  that  a  supplemental  bill 
was  necessary  to  charge  the  fact  that  the  injunction  had 
been  dissolved,  and  the  money  paid  under  the  action. 
The  Master  of  the  Rolls  however  said,  this  "  objection  is 
very  important  in  point  of  precedent.  It  is  insisted  that, 
whatever  the  right  of  the  Plaintiffs  was,  they  could  not 
obtain  it  upon  this  bill,  originally  an  injunction  bill, 
without  a  supplemental  bill  charging  a  fact,  that  has 
made,  it  is  said,  a  material  alteration  since  the  bill  was 
filed.     It  struck  me  that,  if  this  is  the  case,  there  must 
always  be  a  supplemental  bill  in  every  case  where  a  bill 
is  filed  to  prevent  the  payment  of  money  at  law,  and  the 
injunction  is  dissolved,  and  the  money  paid.     It  oc- 
curred to  me  that  the  practice  was  not  so.    If,  upon  the 
face  of  the  bill,  the  equity  is  merely  this,  that  the  De- 
fendant as  agent  shall  not  have  profit  out  of  a  transac- 
tion 

(«)  8  ft».jUD.319. 
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tion  between  himself  as  agent  and  his  employer  as  1842. 
principal,  in  a  particular  concern,  though  the  Plaintifls 
cannot  succeed  in  an  action,  yet  the  equity  remains. 
Therefore,  there  is  no  reason  to  say,  that  because  the 
Defendants  have  recovered  at  law  that,  which  upon  the 
face  of  the  bill,  they  or  one  of  them  at  least  is  not 
entitled  to  retain,  a  supplemental  bill  is  necessary.  It 
is  a  relief  that  arises  out  of  the  very  relief  prayed  by  the 
bill.  The  Plaintiffs  prayed  more  than  they  could  have; 
they  prayed  an  injunction  to  prevent  the  payment  of 
the  money.  Therefore,  there  is  an  end  of  the  objec- 
tions of  form.* 

Secondly,  this  bill  is  defective  for  want  of  parties. 
Hamburger  is  a  trustee  for  Carroll  and  Peters,  and  Car- 
roll, therefore,  ought  to  have  been  made  a  party  to  the 
supplemental  bill. 

{The  Master  of  the  Rolls.  That  fact  does  not  ap- 
pear on  the  supplemental  bill  Can  I  go  out  of  that 
bill  upon  the  argument  of  a  demurrer?] 

Yes;  not  only  must  the  Court  have  regard  to  the  ori- 
ginal bill,  but  even  to  the  answer  thereto.  In  Milner  v. 
Lord  Harewood(a)  which  was  a  case  of  demurrer  to  a 
supplemental  bill,  Lord  Eldon  says,  "upon  the  form  of 
the  supplemental  bill,  and  the  nature  of  the  reference 
to  the  answer  to  the  original  bill,  I  must  look  at  the  ori- 
ginal bill  and  the  answer."  So  in  Ellice  v.  Goodson  (&), 
upon  a  demurrer  to  an  amended  bill,  Lord  Cottenham 
held  that  the  Court  was  entitled  to  look  to  the  whole 
record,  viz.  the  original  bill  and  the  answer  thereto. 

Mr.  Pemberton  and  Mr.  Glasse,  in  support  of  the  bill. 

The 
(a)  17  Vet.  H9.  (6)  S  Myk  $  Or.  659. 
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1842.  The  Plaintiff  is  right  in  bringing  before  the  Court,  by 

supplemental  bill,  facts  which  have  taken  place  since 
the  institution  of  the  original  suit ;  Redesdale  (a\  such  as 
the  recovery  of  the  amount  by  Hamburger,  and  the  sub- 
sequent conversations  between  the  parties,  otherwise 
these  facts  would  not  be  put  in  issue,  and  evidence  could 
not  be  entered  into  to  prove  them.  This  could  not  be 
done  by  petition.  In  Usborne  v.  Baker  (b)  a  supple- 
mental bill  of  discovery  was  held,  on  demurrer,  to  be 
good,  it  inquiring  as  to  material  facts  which  occurred 
subsequent  to  the  filing  of  the  original  bill.  In  The 
Marquis  of  Waterford  v.  Knight  (c),  a  Plaintiff  filed  a 
bill  in  the  Court  of  Exchequer  for  an  account  of  tithes, 
and  for  discovery  and  relief.  The  Defendant,  being  an 
infant,  put  in  his  answer  by  his  guardian.  The  answer 
set  up  an  immemorial  payment  in  lieu  of  tithes,  but  did 
not  make  the  required  discovery.  When  the  Defendant 
came  of  age  the  Plaintiff  filed  a  supplemental  bill  against 
him,  alleging  the  existence  of  new  facts,  and  praying  for 
discovery  and  relief.  It  was  held  that  such  a  bill  could 
be  supported. 

The  S2nd  order  of  August  1841  (d)  relieves  the  Plaintiff 
from  the  necessity  of  making  Carroll  a  party,  especially 
as  no  relief  is  sought  against  him. 

Mr.  Turner j  in  reply. 

Unless  there  is  a  substantial  change  in  the  rights  of 
the  parties,  no  supplemental  bill  is  necessary,  and  the 
Plaintiff  would  be  entitled  under  the  prayer  for  general 
relief  to  what  he  seeks. 

The 

(a)  p.  75.  (4th  ed.)  (c)  ?a^  Fm.  870. 

(b)  2  Mad.  579.  Id)  Ord.  Can.  174. 
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Tbe  conversations  between  the  parties  are  not  stated       1842. 
to  have  taken  place  since  the  filing  of  the  original  bill.  . 


The  Master  of  the  Rolls. 

This  bill  was  filed  by  the  Plaintiff  to  have  a  bill  of 
exchange  delivered  up,  which  he  says  he  is  not  bound  to 
pay,  and  for  an  injunction  in  the  meantime,  and  for 
further  relief.  The  injunction  was  refused,  and  it  is 
stated  in  the  present  bill  that  in  consequence  the  action 
proceeded,  that  judgment  was  recovered,  and  that  the 
Plaintiff  has  paid  the  principal  money  and  the  costs  of 
the  action ;  and  it  alleges  that  there  have  been  various 
communications  and  correspondence  between  the  parties. 
The  Plaintiff,  by  the  present  bill,  now  prays,  in  sub- 
stance, that  he  may  have  the  amount  of  the  money  and 
costs  which  he  had  been  compelled  to  pay,  paid  back 
to  him.  To  this  bill  a  general  demurrer  is  put  in.  This 
demurrer  has  been  argued  in  the  only  way  in  which,  on 
the  authorities,  it  could  be  argued,  viz.  that  such  a  bill 
was  unnecessary ;  and  it  is  inferred  that  if  it  was  not 
necessary  it  ought  not  to  have  been  filed  at  all,  and 
that  a  general  demurrer  will  hold.  I  do  not  see  the 
force  of  the  inference.  A  new  fact  is  introduced,  and 
new  circumstances  are  stated  to  have  taken  place,  in  con- 
sequence of  which  the  Plaintiff  cannot  have  the  relief  spe- 
cifically prayed  by  the  original  bill ;  but  he  is,  neverthe- 
less, entitled  to  relief  adapted  to  the  circumstances  which 
have  since  taken  place.  Instead  of  asking  the  delivery 
up  of  the  bill,  he  now  asks  for  repayment  of  the  money 
and  costs.  If  the  original  bill  went  to  a  hearing,  the 
'Court  could  not  grant  that  relief  without  introduction, 
in  some  way,  of  the  new  facts  which  have  taken  place. 
It  is  said,  those  facts  must  not  be  introduced  by  sup- 
plemental bill,  as  they  might  be  brought  forward  by 
a  petition,  and  affidavits  in  support  of  it,  or  by  admis- 
sions 
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1842.  sions  between  the  parties;  and  if  the  parties  refused  to 
make  the  admissions  (which  is  very  probable  in  such  a 
case  as  this),  then  that  the  Court  would  refer  it  to  the 
Master  to  inquire  into  the  circumstances.  Something 
would  have  to  be  done  at  the  hearing ;  and  if  the  Court 
could  plainly  see  the  new  facts,  I  have  no  doubt  that 
relief,  adapted  to  the  new  circumstances,  would  be 
granted.  It  may  be  admitted  that  a  supplemental  bill 
would  not  be  necessary  in  a  case  where,  the  equity  re- 
maining the  same,  the  Court  could  properly  take  cog- 
nizance of  facts  whereby  relief  not  differing  in  prin- 
ciple, but  different  in  form  from  the  relief  in  the  original 
bill  might  be  granted. 

But  the  question  is,  whether  the  Plaintiff  has  not  a 
right  to  anticipate  all  the  difficulties,  by  filing  a  supple- 
mental bill  to  bring  these  new  circumstances  before  the 
Court  in  a  formal  manner.  I  think  he  has  a  right  to 
bring  forward  these  circumstances  in  the  way  he  has 
done.  If  it  should  turn  out  to  be  an  unnecessary  pro- 
ceeding, means  will  be  found  of  making  him  answer  for 
the  costs  he  has  uselessly  created.  This,  as  a  general 
demurrer,  cannot  therefore  be  sustained. 

On  the  question  of  parties,  I  think  that  the  alle- 
gations in  the  bill,  that  Hamburger  is  a  trustee  for  Carroll 
and  Peters,  make  Carroll  a  necessary  party.  I  must, 
therefore,  allow  the  demurrer,  as  to  parties,  with  liberty 
to  amend  by  adding  parties. 

Demurrer  allowed  for  want  of  parties. 
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SIDEBOTHAM  *•  BARRINGTON.  June  s. 

HPHIS  case  is  reported  ante,  (a)  The  Master  having  The  owner  of 
found,  on  the  reference,  that,  with  the  concurrence  ^benefit  of 
of  the  assignee  under  the  insolvency,  the  vendors  could  J6  Insolvent 
make  a  good  title,  this  cause  came  on  for  further  direc-  wards  became 
tions.  The  principal  question  discussed  was  as  to  the  xheaslSffneef 
costs  of  the  suit     The  circumstances  as  to  this  point  in  bankruptcy, 

are  sufficiently  stated  in  the  judgment.  municating  " 

with  the  as- 

Mr.  Pemberton  and  Mr.  Teed,  for  the  Plaintiff.  insolvency,  in 

whom  the 
estate  was 

Mr.  Kindersley  and  Mr.  jRomiUy,  for  the  Defendant     vested,  sold  it. 

Pending  a 
suit  instituted 

Taomsend  v.  Champernawne  (i),  and  Sugden's  Vendors,  by  the  vendors 

cb.  10.  8. 2.,  were  cited.  »»£* 

the  assignees 
The  Master  of  the  Rolls.  of  insolvency 

"  affirmed  the 

The  Plaintiff  in  his  bill  alleged  that  the  Defendant  ^  perform", 
had  accepted  his  tide,  and  insisted  that  he  was  bound  ance  was  de- 
to  take  the  title,  such  as  it  was.     The  claim  turned  out  crA  vendor 
to  be  unfounded :  it  appeared  that  the  Defendant  had  filed  a  bill  for 
not  accepted  the  title,  and  that  he  had  a  right  to  have  it  fbrmance,  al- 
investigated.     The  Defendant  insisted  that  the  Plaintiff  Jjg*^*116 
had  no  title,  because  the  fiat  in  bankruptcy  was  al-  had  accepted 
together  invalid.    That  defence  has  turned  out  to  be  defendant  re- 
unfounded,  sisted  it  on 

A  reference  ftffiS* 

(a)  3  Bemv.  514.,  4  Beav.  110.  ruptcy  under 

(b)  *Y.$  Cot.  505.;  and  see  Scoones  y.  Morrell,  VBeav.  251.       "hich  the 

Plaintiff 
claimed  was  invalid.     Neither  allegation  turned  out  correct,  and  though  a  good 
tide  was  first  shewn  in  the  Master's  office,  the  decree  was  made  without  costs. 
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1842.  A  reference  as  to  the  title  was  made,  when  it  ap- 

t^m*Y~*~^    peared  that  the  Plaintiff  could  not  make  a  good  title 

SlDEBOTBAM     r  ° 

v.  without  the  concurrence  of  the  assignee  of  the  insol- 

Babrington.  yenCy9  and  the  Master  accordingly  reported  against  the 
tide.  On  the  discussion  of  the  exceptions  taken  by  the 
Plaintiff  to  the  report,  it  was  found  that  such  concur- 
rence was  wanting, .  and  the  exceptions  were  therefore 
overruled.  It  being  alleged  that  the  concurrence  of 
the  assignee  of  the  insolvency  was  the  only  thing  want- 
ing to  make  a  good  title,  and  that  the  assignee  would 
join,  leave  was  given  to  present  a  petition  to  have  a 
reference  back  to  the  Master.  On  that  reference  the 
Master  has  found,  that  with  the  concurrence  of  the 
assignee  of  the  insolvency,  a  good  title  can  be  made, 
and  the  cause  now  comes  on  for  further  directions. 

As  to  the  costs  of  the  suit;  if  the  Plaintiff  in  this  bill 
had  proceeded  on  this  allegation:  "  I  have  entered  into 
a  contract,  and  am  ready  to  perform  it,  and  you  refuse," 
and  the  Defendant  had  answered,  "  I  admit  the  con- 
tract and  am  willing  to  perform  it,  but  you  cannot  make 
a  good  tide  without  the  concurrence  of  the  assignee  <tf 
the  insolvency,  which  you  refuse  to  obtain;"  if  that  had 
been  the  only  question  in  litigation,  and  a  good  title, 
*•  e.  in  the  case  supposed,  the  concurrence  of  the  as- 
signee, had  been  first  shewn  in  the  Master's  office,  then 
the  Plaintiff  would  have  had  to  pay  the  costs  of  the 
suit  That  is  the  general  rule,  but  it  is  not  a  rule 
applicable  to  every  case  whatever;  it  is  subject  to  a 
variety  of  modifications  arising  out  of  the  particular 
circumstances  of  each  case. 

Here  both  parties  made  erroneous  allegations,  the 
Plaintiff  alleged  that  the  Defendant  had  accepted  the 
title ;  the  Defendant  that  a  good  title  could  not  be  made 

because 
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because  thejiat  was  invalid.    The  real  question  never  1842. 

occurred  to  either  party  until  a  very  late  period  in  the  g"*^^*^ 

cause.    I  think,  under  the  circumstances,  I  cannot  give  v. 

costs  to  either  side.    There  musfbe  a  decree  for  specific  BarAiniwon. 
performance  without  costs. 

The  Plaintiff  however  must  pay  the  costs  of  the  petition. 


HILTON  v.  Lord  GRANVILLE.  Jun*9. 

N  application  being  made  for  an  injunction,  the  Leave  was 
motion  was  ordered  to  stand  over,  and  liberty  was  pontiff  in 

given  to  the  Plaintiff,   William  Hilton,  to  bring  such  equity  to 

.  .  bring  an  action 

action  at  law  as  he  should  be  advised,  (a)  at  law.    After 

the  action  had 
been  com- 
The  Plaintiff  accordingly  brought  an  action  of  tres-  menced  the 

pass  in  the  Court  of  Queen's  Bench,  but  the  Plaintiff  J-"&^1 

died  before  plea.    John  Hilton,  the  son  and  heir  of  viyedthe 

William  Hilton,  afterwards  revived  the  suit,  and  applied  tained  leave, 

to  this  Court  for  liberty  to  prosecute  the  order  of  June  on  a  motion 

.  which  was  un- 

1841,  either  by  continuing  the  action  brought  in  the  opposed,  to 

name  of  his  father,  or  by  commencing  a  new  action.         action116  lie 

Defendant  ap- 
The  application,  not  being  opposed  by  the  Defend-  &ourt  that'the 
ant,  was  granted,  and  John  proceeded  to  prosecute  the  new  Plaintiff 

action  commenced  by  his  father.  >  cunty  for  the 

costs  of  the 
action.    The 
Application  was  made  to  a  Judge  of  the  Queen's  Court  con- 
Bench  for  time  to  plead,  and  that  the  Plaintiff  might  jj^^'J' 
give  security  for  costs.     The  Judge  gave  time  to  plead,  diction  so  to 
but  thought  that  the  application  as  to  costs  ought  to  be  fended  the 

made  here.  prosecution  of 

rp,      the  action 
1  *ie  until  security 

(«)  4  Beav.  iso.,  and  O.  *  PA.  *«*.  ^^ 

'  ^  given. 
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The  Defendant  now  moved,  that  the  Plaintiff  might 
give  security  for  the  costs  of  the  action  according  to 
the  practice  of  the  Queen's  Bench,  and,  in  the  mean  time, 
that  the  proceedings  might  be  stayed  in  the  action. 

Mr.  Pemberton,  for  the  Defendant,  in  support  of  the 
motion. 

According  to  the  rules  of  the  common  law  courts, 
where  a  Plaintiff  is  domiciled  abroad,  or  is  a  nominal 
Plaintiff,  he  must  give  security  for  costs;  WordsaxniNs 
New  Rules,  p.  104.  Here  John  Hilton  is  a  mere  no- 
minal Plaintiff,  and  would  have  been  ordered  to  give 
security  for  costs,  if  the  judge  at  common  law  had  not 
considered  that  the  action  was  under  the  control  and 
direction  of  this  Court.  It  would  be  unreasonable  to 
allow  him  to  have  the  benefit  of  the  action  brought  in 
the  name  of  his  father,  without,  at  the  same  time,  mak- 
ing him  liable  to  the  costs  of  it,  in  case  of  his  failing 
in  it 

Mr.  Kindersley  and  Mr.  Hardy,  contra. 

Where  a  party  takes  any  proceeding  in  a  cause  he 
loses  his  right  to  security  for  costs,  even  if  taken  under 
mistake.  Dyott  v.  Dyott.  (a)  Here,  by  the  application 
for  time  to  plead,  the  Defendant  lost  his  right  to  security 
for  costs,  if  he  ever  had  any. 

This  Court  gave  the  Plaintiff  liberty  to  bring  the 
action  merely  in  order  that  he  might  not  thereby  pre- 
judice his  proceedings  here ;  but  it  has  no  jurisdiction 
to  make  an  order  as  to  the  costs  of  an  action  at  law. 
If  the  Court  has  jurisdiction  it  must  be  exercised  at 
the  heading,  when  the  whole  cause  will  be  disposed  of. 

Again, 
(a)  1  Mad  1S7. 
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Again,  the  application  for  security  for  costs  ought  to 
have  been  made  when  the  Plaintiff  moved  for  leave  to 
prosecute  the  order,  and  not  at  a  subsequent  period. 

The  Master  of  the  Rolls. 

When  the  facts  are  simply  stated  no  reasonable 
doubt  can  be  entertained  as  to  what  ought  to  be  done 
in  this  case.  This  bill  was  filed  by  William  Hilton 
against  Lord  Granville,  to  restrain  him  from  work* 
ing  certain  mines.  A  motion  was  made  for  an  in- 
junction, which  was  neither  granted  nor  refused,  but 
was  directed  to  stand  over,  with  liberty  for  the  Plaintiff 
to  bring  an  action  to  try  the  question  of  right,  which, 
as  far  as  I  recollect  it,  involved  a  point  of  considerable 
difficulty  and  importance. 

William  Hilton  accordingly  commenced  an  action, 
which  was  pending  at  his  death.  After  his  death,  John 
Hilton,  the  present  Plaintiff,  filed  his  bill  of  revivor  in 
this  Court,  and  the  suit  being  revived  on  the  22d  of 
April  1842,  he  asked  leave  either  to  continue  the  action 
brought  in  the  name  of  William  Hilton  or  to  commence 
a  new  one.  Notice  of  that  application  was  given,  and 
an  intimation  was  made  on  the  part  of  Lord  Granville, 
that  he  did  not  intend  to  oppose  it ;  leave  was  there* 
upon  given  to  proceed  in  either  of  the  two  forms.  It 
was  never  imagined  by  the  Court,  or  by  any  body  else, 
that  the  action  would  be  exempt  from  the  ordinary  in- 
cidents of  an  action  at  law ;  one  of  which  incidents 
being,  that  where  an  action  is  brought  in  the  name  of  a 
dead  person,  security  must  be  given  for  costs.  Is  a 
party  to  have  the  benefit  of  these  proceedings  free  from 
the  risk  of  costs?  Is  it  not  highly  important  that  the 
Defendant  should  have  some  security  for  the  costs  which 
may  be  awarded,  and  that  there  should  be  some  person 
against  whom  he  may  proceed  to  recover  them,  if  the 

Vol.  V.  T  occasion 
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occasion  arises,  and  if  there  is  no  such  person,  then 
that  he  should  have  the  next  substitute,  viz.  a  security  ? 

It  is  said,  that  the  Defendant  ought  to  have  seen  that 
the  order  made  on  the  former  application  was  such  as 
not  to  exonerate  the  present  Plaintiff  from  the  costs  of 
the  action.  I  am  of  opinion  that  it  was  not  the  natural 
or  necessary  consequence  of  the  order,  that  John  Hilton 
should  be  exonerated  from  the  payment  of  all  costs,  if 
he  chose  to  proceed  in  a  form  in  which  the  Defendant 
would  have  no  means  of  obtaining  costs  except  by 
having  security.  I  think  the  Defendant,  having  no  in- 
tention to  oppose  the  motion,  was  perfectly  right  in  not 
appearing  upon  it  and  creating  a  difficulty* 

The  next  objection  is  that  the  Judge  at  common  law 
has  given  the  Defendant  time  to  plead.  It  may  pos- 
sibly be,  that  at  law  the  Defendant's  right  to  have  security 
for  costs  is  lost  by  applying  for  time  to  plead.  But 
how  was  it  here? — application  was  made  both  for  time 
to  plead  and  for  security  for  costs.  The  Judge  gave  no 
opinion  that  (having  regard  to  the  form  of  this  action, 
and  the  circumstances  under  which  it  was  brought)  the 
Defendant  was  not  entitled  to  security  for  costs,  but  he 
conceived  that  he  was  precluded  from  considering  the 
question,  in  consequence  of  the  action  being  prosecuted 
under  the  leave  of  this  Court;  and,  for  any  thing  I  know 
to  the  contrary  on  the  present  occasion,  he  would  have 
ordered  security  for  costs  to  be  given  if  he  had  not 
entertained  that  opinion.  The  Defendant  then  corned 
here,  and  informs  me,  that  the  action  is  being  prosecuted 
in  a  manner  highly  disadvantageous  to  him;  for  the 
action  being  in  a  form  in  which,  according  to  the  ordinary 
rules,  the  Defendant  would  be  entitled  to  security  for 
costs,  he  has  been  unable  to  obtain  such  security,  because 
the  Judge  at  common  law  imagined,  that  as  the  order  giv- 
ing 
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ing  leave  to  proceed  at  law  was  made  here,  be  ought  not  1842. 
to  enter  into  that  question.  Is  it  right  or  equitable  that  I 
should  permit  the  Plaintiff  to  prosecute  this  action  in  a 
manner  so  unjust?  I  can  only  act  on  the  order  I  made ; 
and  if  the  Plaintiff  prosecutes  the  action  it  will  be  under 
the  continuation  of  the  leave  given  him  here  to  do  so. 
Under  the  circumstances  I  am  not  disposed  to  continue 
that  leave ;  and  if  the  motion  before  me  had  been  to 
discharge  that  order  I  would  have  done  it,  in  order 
that  the  parties  might  proceed  on  just  terms. 

I  have  no  authority  to  make  an  order  as  to  the  Plain- 
tiff's giving  security  for  costs  in  the  Queen's  Bench  (a); 
but  I  have  authority,  upon  this  motion,  to  stay  the  pro- 
ceedings on  the  former  order,  until  I  can  see  that  it  will 
be  prosecuted  in  a  more  just  and  equitable  manner.  If 
the  Plaintiff  wishes  to  proceed  on  the  order  he  must 
then  make  an  application  for  leave,  which  can  only  be 
granted  on  proper  terms. 


By  arrangement,  the  Plaintiff  agreed  to  give  security 
in  this  Court  for  the  costs  of  the  action. 

(fl)  See  Desprex  v.  Mitchell,  6  Mad.  87. 
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Jme  24.  GAREY  v.  WHITTINGHAM. 

A  testator         A    TESTATOR  gave  the  residue  of  bis  real  and 

Mu^^Lte   **■  personal  estate  in  trust  for  his  wife  for  life,  and 

to  bis  wife  for  he  directed  the  whole  to  be  converted  at  her  decease, 

to  be  divided    and  divided  into  three  equal  shares  and  proportions 

into  three        amongst  the  several  parties  after  named,  that  is  to  say, 

gave  one  third  —  one-third  part  or  share   thereof  unto  the  child  or 

children  of*     chil<hen  of  his  brother  Thomas  Baker  which  should  be 

his  brother       living  at  the  time  of  the  decease  of  his  said  wife,  in 

at" the  dead?    equal  shares  and  proportions,   and  if  but  one  child 

of  his  wife,      living,  then  the  whole  to  that  one,  to  and  for  his,  her, 

one  third  to  °?    .  *7 

his  niece  F.     and  their  own  absolute  use  and  disposal ;  and  he  also 

<?.,  and  the      gave  an<j  bequeathed  another  third  part  or  share  thereof 

remaining  one  &  »  * 

third  to  his      unto  Fanny  Garey,    described   as  Frances  Garey  the 

nmeTT^.     daughter  of  his  brother  Aaron  Baker,  to  and  for  her 

and  S.  B.;       absolute  use  and  disposal:  and  he  likewise  gave  and 
and  incase  - 

such,  anj,  or     bequeathed  the  remaining  third  part  or  share  thereof 

£Sd£^  to  Thomas  Baker  and  Sarah  Baker*  therein  described  as 

having  left  a  the  son  and  daughter  of  his  brother  John  Baker ^  in 

children  sur-  e(lua^  shares    and    proportions,   to   and    for  his,  her, 

wing  them,  and  their  own  absolute  use  and  disposal ;  and  in  case 

that  the  ex-  such,  any,  or  either  of  them  should  die,  having  left  a  child 

pectant'sshare  or  children  surviving,   then   he  declared  that  the  ex- 

should  so  be* 

tweenhisor     pedant  %  share  should  go  to  and   be  equally  divided 

r^s'chll""     between  an(*  amongst  his  or  her  child  or  children,  in 

dren,  all  died    equal  shares  and  proportions,  if  more  than  one,  and  if 

ofthewfdowC  but  one  child  living,  then  the  whole  to  that  one;  and 

but  some  left  in 

children. 

Held,  that  the  latter  were  entitled  to  the  first  mentioned  one  third. 

Husband  and  wife,  entitled  in  the  wife's  right  to  a  share  of  residue,  were  living 
apart,  and  they  defended  separately.    Held,  entitled  to  only  one  set  of  costs. 

^  A  party  entitled  to  a  share  of  the  residue  became  bankrupt    Held,  that  he  and 
bis  assignees  were  entitled  to  one  set  of  costs  between  them. 


Garey 
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in  failure  of  issue,  then  to  be  divided  between  and 

amongst  the  survivor  or  survivors  of  his  said  nephews 

and  nieces  as  aforesaid,  in  equal  shares  and  proportions*       ~v" 

Whitting- 

Thomas  Baker,  the  brother  of  the  testator,  had  ten 
children,  all  of  whom  died  in  the  lifetime  of  the  tes- 
tator's widow,  and  three  only  of  them  left  children. 

<  The  testator's  widow  died  in  1840 ;  and  the  question 
was,  whether  the  children  of  the  children  of  Thomas 
Bdker  were  entitled  to  the  first-mentioned  one  third  of 
the  residue. 

Mr.  KindersUy  and  Mr.  Spurrier  contended  that  the 
one  third  had  lapsed,  in  consequence  of  there  being  no 
child  of  Thomas  Baker  living  at  the  decease  of  the 
widow.  That  the  latter  clause  "and  in  case  such,  any, 
or  either  &c."  was  not  applicable  to  the  shares  of  the 
children  of  Thomas  Baker,  who  had  not  expectant,  but 
mere  contingent  shares.  That  these  words  referred  to 
the  last  antecedent,  and  were  applicable  only  to  the 
shares  of  Thomas  and  Sarah  Baker.  They  cited 
Christopherson  v.  Naylor  (a),  Tawney  v.  Ward  (ft),  Ward 
v.  Ward,  (c) 

Mr.  Webster  and  Mr.  Greene,  for  parties  in  the  same 
interest 

Mr.  James  Campbell  and  'Hit.  Addis.  The  children  of 
the  children  of  Thomas  Baker  are  entitled  to  one  third 
of  the  residue.  The  words  "  if  any  &c."  form  part  of 
the  whole  sentence,  and  can  only  be  satisfied  by  apply- 
ing them  to  the  children  of  Thomas  Baker.    The  share 

was 

(a)  1  Mer.  520.  (<?)  3  Men  706. 

(6)  1  Btav.  563. 
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1842*  was  not  the  less  an  expectancy  because  it  was  con- 
tingent; and  the  Court  will  struggle  to  avoid  an  in* 
testacy.    They  cited  Giles  v.  Giles,  (a) 

Mr.  KindersUy,  in  reply. 

The  Master  of  the  Rolls  said  there  was  certainly 
great  uncertainty  and  obscurity  in  the  terms  of  the 
will,  and  that  there  had  been  evidently  some  words 
omitted;  that  he  thought  that,  in  ordinary  language* 
persons  whose  interests  were  contingent  were  equally 
expectants  with  those  who  had  vested  interests :  and  on 
the  whole  he  was  of  opinion  that  the  grandchildren  of 
Thoma*  Baker  were  entitled  to  the  one  third  intended 
for  their  parents  if  they  had  survived  the  widow. 


Mr.  and  Mrs.  Cqpeland,  the  latter  of  whom  was  en- 
titled to  a  share  of  the  residue,  were  living  apart,  and 
appeared  separately. 

The  Master  of  the  Rolls  held  that  they  were  en* 
titled  to  one  set  of  costs  only. 

His  Lordship  applied  the  same  rule  to  William 
Garey,  one  of  the  residuary  legatees,  and  his  assignees, 
who  were  made  parties  to  the  suit,  and  appeared 
separately. 

(a)  8  Sim.  360. 
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AGABEG  v.  H  ART  WELL.  June  ss. 

TXEUS  case  again  came  before  the  Court  upon  pe-  By the  decree 
...  ,       ,      ~  „  .  the  costs  of 

tition  under  the  following  circumstances :  all  parties 

were  ordered 
to  be  taxed  as 
On  the  6th  of  August  1832,  upon  petition  for  payment  between  so- 

of  a  sum  out  of  Court,  an  order  was  made  by  the  Vicer  JjjjjJJiJ  a  upon 
Chancellor,  inter  alia,  to  tax  all  parties  their  costs  of  a  rehearing 
and  relating  to  the  suit  as  between  solicitor  and  client     WM  affirmed 

and  the  de- 
posit was 
On  the  15th  of  February  1883,  by  the  decree  of  the  ordered  to  be 

Vice-Chancellor,  an  order  was  made,  inter  alia,  to  tax  ^^^ 
all  parties  their  costs  of  this  suit,  subsequent  to  the  last  said  as  to 
taxation  thereof,  as  between  solicitor  and  client  subsequent 

order  the 

On  the  22d  of  May  1834,  updn  a  rehearing  before  parties  were 

the  Lord  Chancellor,  the  decree  was  affirmed.    The  de-  orde«*l  to  be 

taxed,  as 
posit  was  ordered  to  be  returned,  but  nothing  was  said  Ijetween  so- 

»*>«»*•  SSJSL 

the  last  tax- 
On  the  12th  of  May  1835  an  order  to  tax  all  parties  ^aTtnis^!?' 

their  costs,  as  between  solicitor  and  client,  of  and  re*  not  include 

the  costs  of 
lating  to  these  suits,  subject  to  the  last  taxation  of  costs,  the  rehearing. 

was  made  by  the  decree  of  the  Master  of  the  Rolls.  The  costs  of 

J  reheanngs  are 

not  carried  by 

On  the  12th  of  December  1837  an  appeal  was  heard,  ?(S»todr «nt 

and  a  decree  made  by  the  House  of  Lords,  whereby  as  between 

the  decrees  of  the  Vice-Chancellor  and  Lord  Chancellor  client,"  but 

were  reversed,  and  the  case  was  referred  back  to  the  Jhe^  reSu!r® 
1  to  be  specially 

Court  of  Chancery.  mentioned  in 

the  order  for 

taxation. 

On  the  28th  of  April  1840  an  order  was  made  by  the  Semble.   The 

Lord  Chancellor,  altering  the  orders,  and  proceedings  pii^  to  the**"' 

2*4  in  «»*•  of  ap- 

peals, and  ex* 
ceptions. 
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in  conformity  to  the  order  of  the  House  of  Lords ;  but 
no  variation  was  made  in  the  order  for  the  taxation  of 
costs. 

The  question  was,  whether  the  decree  of  the  12th  of* 
May  1835  entitled  the  parties  to  their  costs  of  the  re- 
hearing before  the  Lord  Chancellor  in  May  1834. 

Mr.  Tinney  and  Mr.  F.  H.  Goldsmia\  in  support  of 
the  petition. 

Mr.  Pemberton  and  Mr.  Blunt,  contrh. 

The  Master  of  the  Rolls  said  he  should  inquire 
of  the  sworn  clerks  what  was  the  understood  practice 
in  such  cases. 


The  sworn  clerks  returned  the  following  certificate  :— 

"  Six  Clerks'  Office,  June  25th,  1842. 

"  We,  the  undersigned  Clerks  in  Court,  beg  leave  to 
state  that  we  are  of  opinion  that  the  Lord  Chancellor's 
order  of  the  22d  of  May  1834,  giving  back  the  deposit  to 
the  petitioner,  is  a  disposal  of  the  question  of  costs  of  the 
rehearing ;  and  that  the  order  of  the  12th  May  1855, 
though  it  gives  all  parties  their  costs,  as  between  solicitor 
and  client,  of  and  relating  to  these  suits,  subsequent  to 
the  last  taxation,  would  not  authorise  the  Master  to  in- 
clude the  costs  of  the  rehearing,  because  it  would  be 
giving  the  order  of  the  Master  of  the  Rolls,  by  whom 
the  order  of  12th  May  1835  was  made,  the  effect  of 
giving  costs  which  the  Lord  Chancellor,  by  his  order  of 
22d  May  1834,  had  refused  to  give. 


"It 
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"  It  is  a  general  rule  that  costs  of  appeals,  rehearings,        1842. 
and  exceptions  are  not  carried  by  the  words  '  Costs  of 
suit  as  between  solicitor  and  client,'  but  require  to  be 
specially  mentioned  in  the  order  for  taxation. 

«  Richard  Mills. 

"John  Wainexright. 

"James  Thomas  Home? 


The  Master  of  the  Rolls,  after  referring  to  the  cer-      June  ss* 
tificate,  decided  in  conformity  therewith. 


WILLIAMS  V.  KNIPE.  June  25. 27. 

TTTILLLAM  WILLIAMS,  by  his  will,  dated  the  A  testator  be- 

rV    19th  of  October  1822,  directed  his  trustees  to  XSl^i* 

pay  to  the  Plaintiff  an  annuity  of  SOL  during  his  life,  CCMC ln  c*8® 

and  gave  the  residue  of  his  estate,  subject  to  the  trusts  required, 

of  his  will,  to  the  Defendant  William  Williams.    And  in  ■bouldnot 

*  •  .  i      .      execute  a  re- 

order to  settle  any  dispute  or  question  which  might,  by  lease.    A  re- 

any  possibility,  arise,  he  desired  that,  if  thereunto  re-  SS^whS* 

quired,  the  Plaintiff  should  give  to  the  trustees  and  exe-  A.  refused  to 

cators  any  release  or  other  discharge,  in  respect  of  any  WM  not' 

thing  done  by  the>  testator  under  the  will  of  his  de-  [J™**1  *** 

ceased  brother  Tliomas  of  and  from  all  claims  and  de*  knew  the  con- 

mands  whatsoever  which   the  Plaintiff  had,  or  could  jen*?oft|,i?^ 

'  deed,  or  that 

or  might  have,  against  the  testator,  bis  executors  or  anyexplana- 

administrators,  JK^,., 

and  it  appeared  to  have  contained  an  inaccurate  recital.    Held,  that  there  was  no 
forfeiture. 

The  fact  that  the  Plaintiff  had  filed  a  bill  in  this  Court  being  relied  on  by  the 
Defendant  as  having  worked  a  forfeiture  of  his  interest :  Held,  that  the  mere  pro- 
duction of  the  office  copy  was  not  sufficient  evidence,  there  being  no  proof  of 
identity;  and,  secondly,  that  the  Defendant  was  not  entitled  to  an  inquiry  on  the 
point. 
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1842.  administrators,  under  the  same.  And  he  declared  and 
directed  that  the  annuity,  by  the  will  bequeathed  to  the 
Plaintiff,  should  be  contingent  thereon;  and  in  case  of 
his  refusal  so  to  do,  or  in  case  of  bis  making  any  claim 
under  the  tame,  that  the  annuity  should  cease  and  de- 
termine to  all  intents  and  purposes. 

There  was  no  time  limited  within  which  the  release 
was  to  be  given,  and  no  specific  gift  over. 

The  testator  was  stated  to  have  died  on  the  12th  of 
February  1828.  The  annuity  was  to  commence  and  be 
computed  from  the  end  of  twelve  calendar  months  after 
his  death,  that  is,  in  February  1829 ;  and  in  the  course 
of  the  year  1829  the  executors  paid  to  the  Plaintiff 
three  quarters  of  a  year's  annuity.  The  payments  then 
ceased,  and  in  August  1841  the  Plaintiff  filed  the  present 
bill  for  relief;  and  in  the  bill  he  alleged  that  he  had 
never  been  called  upon  to  give  any  release  or  other 
discharge  against  any  thing  done  under  the  will  of  the 
testator's  deceased  brother  Thomas,  or  of,  from,  or  against 
any  claims  or  demands  whatsoever  which  the  Plaintiff 
might  have  against  the  testator,  his  executors  or  ad- 
ministrators, under  the  same;  and  he  stated  himself  to 
be  ready  and  willing  to  execute  a  proper  release. 

The  Defendants,  by  their  answer,  stated  several  ob- 
jections to  the  Plaintiff's  demands,  and,  amongst  others, 
that  the  Plaintiff  filed  a  bill  to  establish  against  the 
testator's  estate  those  claims  and  demands,  which,  by 
the  condition  stated  in  the  will,  he  ought  to  have  re- 
leased. They  also  stated  that,  in  February  1830,  the  De- 
fendants caused  a  proper  deed  of  release  to  be  tendered 
to  the  Plaintiff  for  his  execution,  and  that  he  refused  to 
execute  the  same.  The  only  evidence  on  the  subject  was, 
that  the  witness  required  the  Plaintiff  to  execute  a  deed 

which 


CASES  IN  CHANCERY.  874 

which  he  produced  to  him,  and  which  he  now  produced,  J  842. 
and  that  the  Plaintiff  then  refused  to  execute  the  same. 
The  deed  itself  purported  to  bear  date  the  ISth  of  Feb- 
ruary 1830.  It  recited  that  the  testator  died  on  the 
12th  of  February  1828,  and  that  the  several  annuities  had 
been  duly  paid  according  to  the  directions  of  the  will. 

Mr.  Pemberion  and  Mr.  G.  L.  Russell,  for  the  Plain- 
tiff. 

Mr.  Kindersley,  for  the  Defendants,  contended  that  the 
Plaintiff  had  forfeited  his  right  to  the  annuity,  first,  by 
filing  his  bill  against  the  testator's  executors,  and,  se- 
condly, by  his  refusal  to  execute  a  proper  release.  Ver- 
non v.  BeihelL  (a) 

He  proposed  to  give  in  evidence  an  office  copy  of  the 
bill  alleged  to  have  been  filed  against  the  testator's 
representatives ;  but  there  was  no  evidence  to  identify 
the  Plaintiff  in  that  case  with  the  Plaintiff  in  the  present 


Mr.  Pemberion  objected  to  this  evidence,  as  there  was 
no  proof  of  identity. 

Mr.  Kindersley.  The  Defendants  are,  at  all  events, 
entitled  to  an  inquiry  as  to  that  fact 

Mr.  Pemberion.  Where  a  fact  is  the  foundation  of  a 
decree  or  defence,  and  the  party  by  his  own  neglect 
fails  in  proving  it,  the  Court  never  grants  an  inquiry. 
The  late  Lord  Chancellor  acted  on  that  principle  in 
Marten  v.  Wkkhelo.  (b) 

The 

(a)  8  B4*fi,  110.  (b)  Cr.Sf  Ph.  2$7. 
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1842.  The  Master  of  the  Rolls. 

The  Defendants  have  not  proved  enough.  They  have 
shewn  that  a  bill  was  filed  in  this  Court  by  a  person  of 
the  name  of  Williams.  The  office  copy  shews  this;  but 
it  does  not  prove  that  the  Plaintiff  filed  the  bill  or  has 
incurred  the  forfeiture.  I  do  not  think  the  Defendants 
entitled  to  an  inquiry. 

Mr.  Pemberton,  in  reply. 

It  does  not  appear  that  the  release  was  ever  sub- 
mitted for  the  Plaintiff's  perusal  before  he  was  called 
upon  to  execute  it.  He  was  not  compellable  to  execute  it 
without  having  an  opportunity  of  investigating  it.  'It 
recites  too  that  the  annuity  had  been  duly  paid,  which 
was  not  the  fact,  as  on  the  12th  of  February  1830,  the 
day  before  the  date  of  the  deed,  a  further  quarter's  an- 
nuity became  due. 

The  Master  of  the  Rolls  said  he  would  look  at  the 
papers  in  order  to  satisfy  himself  whether  the  Plaintiff 
had  refused  to  execute  a  proper  release. 


June  27.  The  Master  of  the  Rolls. 

The  Defendants  have  stated  that  the  Plaintiff  actually 
filed  a  bill  to  establish,  against  the  testator's  estate,  those 
claims  and  demands  which,  by  the  condition  stated  in 
the  will,  he  ought  to  have  released.  I  think  that  the 
fact  of  this  claim,  though  probably  true,  is  not  established 
by  evidence. 

I  reserved  for  consideration  the  part  of  the  defence 
which  stated  the  tender  of  the  release,  and  the  refusal  of 
the  Plaintiff  to  execute  it  The  Defendants  have  not  ad- 
duced any  evidence  to  shew  that  the  Plaintiff  knew  the 
contents  of  the  deed  which  he  refused  to  execute,  or 

that 


Knipe. 
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that  any  explanation  of  it  was  offered  to  him.    If  the        1848. 
facts  were  as  stated,  that  is,  if  the  testator  died  on  the     ^j^^ 
12th  of  February  1828,  then,  on  the  ISth  of  February       ^  v. 
18S0,  four  quarters  of  the  annuity  had  become  due,  and 
had  been  pud,  if  all  the  annuities  had  been,  as  recited, 
duly  paid  according  to  the  directions  of  the  will :  but  in 
the  pleadings  of  this  cause  it  is  admitted  that  only  three 
quarters  of  the  annuity  had  been  paid ;  and  consequently 
the  Plaintiff  would  be  entitled  to  recover  the  one  quar- 
ter's payment  which  accrued  due  before  his  refusal.    I 
can  well  suppose  that  the  payment  of  the  fourth  quarter 
was  withheld  only  because  the  Plaintiff  refused  to  exe- 
cute the  deed ;  but  there  is  no  evidence  of  that,  and  no 
proof  of  the  truth  of  the  recital* 

!T  It  is  very  much  to  be  regretted  that  the  facts  of  this 
case  have  been  so  imperfectly  established :  but  having 
considered  the  provisions  of  the  will,  and  the  fact  which 
is  proved,  I  am  of  opinion  that  it  is  now  competent  to 
the  Plaintiff  to  execute  a  proper  release,  so  as  to  entitle 
himself  to  the  annuity.  I  must  refer  it  to  the  Master 
to  settle  a  proper  release,  to  be  executed  according  to 
the  testator's  will,  and  order  the  Plaintiff  to  execute 
such  deed  in  a  month  after  the  Master  shall  have  ap- 
proved thereof.  And  if  the  Plaintiff  shall  not  execute  the 
same  within  such  time,  let  the  bill  be  dismissed  with 
costs  to  be  paid  by  the  Plaintiff;  but  if  the  Plaintiff 
shall  so  execute  the  same,  let  the  Master  take  an  account 
of  the  arrears  of  the  annuity  due  to  the  Plaintiff,  and 
order  the  Defendant  William  Williams  to  pay  the  same, 
and  also  to  pay  to  the  Plaintiff  all  sums  of  money  here- 
after to  become  due  in  respect  of  the  annuity ;  and  if  the 
Plaintiff  shall  execute  such  deed  within  such  time  as 
aforesaid,  no  costs  on  either  side. 


Note.  —  The  decision  was  appealed  from,  but  was  afterwards, 
as  I  am  informed,  compromised* 
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March  is. 17.       ARMITAGE  and  MILTON  v.  BALDWIN. 


A  creditor  ^ 
sued  his  prin- 
cipal debtor, 
and  recovered 
a  judgment 
against  him  s 
and  the  bail  in 
the  action. 
The  surety 
thereupon 
"  paid  and  sa- 
tisfied" to  the 
creditor  the 
amount  of  the 
judgments, 
&c,  and  took 
an  assignment 
thereof.  Held, 
that  the  judg- 
ment was  dis- 
charged, and 
that  the 
surety  could 
not  recover 
on  the  judg- 
ment airainst 
the  bail. 


riiHIS  case  came  before  the  Court  on  general  de- 


murrer. 

According  to  the  statements  in  the  bill,  Homer,  in 
the  year  1829,  borrowed  a  sum  of  money  from  Armitage, 
which  was  secured  by  a  bill  of  exchange,  in  which 
Milton  joined  as  surety.  The  bill  not  having  been  paid, 
Armitage,  in  1830,  commenced  an  action  against  Homer 
for  the  recovery  thereof.  Homer  was  arrested,  and 
thereupon  Rigbye  became  his  bail,  and  entered  into  the 
usual  recognizance.  Judgment  was  recovered  against 
Hamer,  who  neither  surrendered  in  discharge  of  his  bail 
nor  paid  the  debt,  whereupon  judgment  was,  in  1882, 
entered  up  by  Armitage  against  Bigbye  the  bail. 

In  1884  Armitage  ultimately  insisted  on  Milton  pay- 
ing the  amount,  and  as  was  stated  in  the  bill,  he  accord- 
ingly "  duly  paid  and  satisfied  to  Armitage  the  full 
amount  of  the  said  judgment,  with  interest,  and  all  costs 
incurred  by  him  in  relation  thereto ;  and  by  a  deed  poll, 
bearing  date  the  23d  day  of  April  1834,  Armitage  duly 
assigned  and  transferred  unto  Milton  the  two  judg- 
ments for  the  sum  of  688/.  105.,  and  also  all  benefit, 
profit,  and  advantage  whatsoever  that  might  thereafter 
be  obtained  by  reason  of  the  same." 

The  bill  alleged,  "  that  under  the  circumstances  afore- 
said the  Plaintiff  Milton  became  absolutely  entitled,  in 
equity,  to  the  benefit  of  the  said  judgments,  but  the  same 
still  remained  vested  at  law  in  the  Plaintiff  Armitagef  as 
trustee  for  the  Plaintiff  Milton."  It  also  stated  that  in 
1841  a  writ  of  scire  facias  was  issued  by  Armitage  against 

Bigbye 
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Rigbye  upon  the  judgment    The  writ  was  delivered  to       J842. 
the  sheriff,  who  returned  that  Rigbye  had  nothing  in  his  .^^ 
bailiwick  whereby  he  could  give  him  notice,  nor  was  "*       v. 
the  said  Rigbye  found  within  the  same ;  and  afterwards,     Baldwin. 
in  December  1841,  Armitage,  by  leave  of  the  Court,  duly 
signed  and  entered  up  final  judgment  against  Rigbye 
upon  the  said  writ  of  scire  facias. 

The  judgment  was  registered  and  an  elegit  issued. 
The  bill  charged,  that  in  Easier  term  1836  Rigbye  ob- 
tained a  rule  in  his  Majesty's  Court  of  King's  Bench, 
calling  on  the  Plaintiff  Joseph  Armitage  to  shew  cause 
why  the  said  judgment  should  not  be  set  aside ;  and 
cause  was  afterwards  shewn  accordingly  by  the  said 
Plaintiff;  and,  after  argument,  the  said  rule  was  dis- 
charged by  the  Court  of  King's  Bench,  with  .costs  (a) ; 
and  it  stated  that  various  other  proceedings  had  been 
taken,  by  or  on  behalf  of  Rigbye,  to  defeat  the  Plaintiff's 
said  judgment. 

This  bill  was  filed  by  Armitage  and  Milton  seeking 
to  establish,  by  virtue  of  the  judgment  (J),  a  charge  on 
the  estate  of  Rigbye,  the  bail,  and  which  he  had  vested 
in  trustees. 

The  Defendants  demurred  for  want  of  equity  and 
want  of  parties. 

Mr.  G.  Turner  and  Mr.  J.  V.  Prior,  in  support  of  the 
demurrer. 

The  Plaintiffs'  bill  proceeds  on  two  grounds,  first  on 
the  rights  of  the  Plaintifis  under  the  statute  of  1  & 

2  Vicln 

(a)  See  the  case  inS  A.$  E.         (b)  l  &  2  Pic*,  c.  110.  #.  13. 
76. 
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1842. 


Aemitaob 

v.. 
Baldwin. 


2  Vict  c  1 10.  x.  15.,  and,  secondly,  on  their  general  rights 
as  judgment  creditors ;  but  the  whole  equity  in  reality 
depends  on  Armitage  being  a  trustee  for  Mitten  of  a  valid 
subsisting  judgment  The  creditor  hariiig  obtained  a 
judgment  against  the  principal  debtor  and  his  bail,  the 
bail  then  became,  equally  with  Milton,  sureties  for  Homer; 
and  this  is  a  mere  attempt  by  one  surety  to  make  his 
co-surety  pay  the  whole  debt.  It  is  clear,  that  on  pay- 
ment of  the  debt  by  Milton,  the  debt  was  discharged, 
and  the  right  of  Armitage  to  prosecute  the  bail  was 
gone.  A  court  of  law  would  not  afterwards  have 
allowed  Armitage  to  proceed.  Copis  v.  MiddUton  (a), 
Dowbiggen  v.  Bourne  (£),  Hodgson  v.  Shaw,  (c) 


The  Plaintiffs  are  not  entitled  in  respect  of  the  judg- 
ment in  1841,  because  the  judgment  of  1832,  on  which 
it  was  founded,  was  then  already  satisfied.  They  ar- 
gued also  that  the  bill  was  defective  for  want  of  parties. 


Mr.  Pemberton  and  Mr.  Holt,  in  support  of  the  bill, 
contended  that  it  was  a  mere  fallacy  to  say  that  Milton 
was  a  co-surety  in  respect  of  the  judgment  debt  against 
Bigbye.  That  the  judgment  of  18S2,  or* at  all  events 
that  of  1841,  was  still  subsisting  at  law,  and  that  the 
Plaintiffs  were  entitled  to  the  benefit  of  it.  That  in 
every  case  a  surety  was  entitled  to  all  the  remedies  of 
the  creditor.  In  Wright  v.  Morley  (d)  Lord  Eldon  says, 
"  I  conceive  that,  as  the  creditor  is  entitled  to  the  benefit 
of  all  the  securities  the  principal  debtor  has  given  v  his 
surety,  the  surety  has  full  as  good  an  equity  tc>  tne 
benefit  of  all  the  securities  the  principal  gives  to  the 
creditor.  There  is  a  very  strong  instance  of  the  appli- 
cation of  that  equity  in  Parsons  v.  Briddock.  (e)    The 

principal 


(a)  Turn.  <$•  Run.  294. 
(*)  9  Foil.  4-  C.  469. 
(c)    SMyl.$K.183. 


(d)  U  f>#.99. 

(e)  9  Vern.  608. 


Baldwin. 
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principal  had  given  bail  in  an  action.  Judgment  was  1842. 
recovered  against  the  bail.  Afterwards  the  surety  was  ^^"^ 
called  upon'  and  paid,  and  it  was  held,  that  he  was  _  ©. 
entitled  to  an  assignment  of  the  judgment  against  the 
bail ;  so  that  though  the  bail  were  themselves  but  sure- 
ties, as  between  them  and  the  principal  debtor,  yet 
coming  in  the  room  of  the  principal  debtor,  as  to  the 
creditor,  it  was  held,  that  they  likewise  came  in  the 
room  of  the  principal  debtor  as  to  the  surety.  Conse- 
quently, that  decision  established,  that  the  surety  had 
precisely  the  same  right  that  the  creditor  had,  and  was 
to  stand  in  his  place.  The  surety  had  no  direct  con- 
tract or  engagement  by  which  the  bail  were  bound  to 
him,  but  only  a  claim  against  them  through  the  medium 
of  the  creditor,  and  was  entitled  only  to  all  his  rights. 
There  are  other  cases  establishing  the  same  principle, 
though  not  quite  so  strong  as  that." 

The  Plaintiffs  are,  therefore,  entitled  to  equitable  re- 
lief in  respect  of  the  judgment  debt.  Their  rights  as 
against  the  estate  of  Bigbye  being  interfered  with  by  the 
prior  mortgages,  and  the  voluntary  deed  executed  by 
Rigbye>  it  is  necessary  for  them  to  come  into  equity 
for -relief;  Neate  v.  The  Duke  of  Marlborough,  (a) 

The  following  cases  were  also  cited;  Powell  v. 
Eason  (b)f  Hocken  v.  Browne  (c),  Abbott  v.  Bruere  (d)9 
Ex  parte  Wyldman.(e) 

The  Master  of  the  Rolls. 

The  real  question  which  I  have  to  decide  here  is, 
whether  upon  the  allegations  contained  in  this  bill  there 

(tf)  S  MyU  4-  Cr.  407.  (</)  5  Bkg.  K  C  598. 

(b)  s  Bing.  S3.  (e)  2  Vet.  sen,  113. 

(c)  4  Bing.  N.  C.  400. 

Vol.  V.  U 
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1842.  is  a  valid  existing  judgment,  which  can  be  made  avail- 
able at  law  against  the  estate  of  Bigtye3  for  that  is  the 
whole  object  of  the  suit.  Having  carefully  read  through 
this  bill,  I  do  not  think  it  improbable  that  the  Plaintifis 
may  by  a  proper  proceeding  ultimately  succeed  in  es- 
tablishing a  right  against  the  Defendant  But  the  ques- 
tion is,  whether  the  allegations  in  this  bill  intitle  them 
to  relief.  The  bill  alleges  that  at  this  time  there  is  a 
valid  judgment  at  law  which  can  .be  made  available 
against  the  party  against  whom  it  is  entered  up,  and 
also  alleges  that  the  Plaintiff  Milton  "  duly  paid  and 
satisfied  to  Annitage  the  full  amount  of  the  said  judg- 
ment with  interest,  and  all  costs,"  &c  How  can  I 
conclude,  that  notwithstanding  the  judgment,  and  the 
interest  and  costs  incurred  in  relation  thereto,  have 
been  fully  paid  and  satisfied,  the  judgment  can  now  be 
made  available  at  law? 

It  is  said  I  ought  to  do  so,  because  there  is  an 
allegation,  that,  in  1836  (which  was  after  the  judg- 
ment had  been  "  paid  and  satisfied"),  some  proceedings 
took  place  in  relation  to  it  The  bill  states  that  in  1836 
Bigbye  obtained  a  rule  in  the  King's  Bench,  calling 
upon  the  Plaintiff  Armitage  to  shew  cause  why  the 
judgment  should  not  be  set  aside,  &c  &c.  It  is  obvious 
that  at  the  time  these  proceedings  took  place,  there 
might  have  been  something  to  be  done  upon  the  judg- 
ment for  the  purpose  of  recovering  costs  which  might 
have  been  then  due,  though  not  due  at  the  time  this  bill 
was  filed;  but  the  allegation  in  this  bill  is  distinct:  that 
the  full  amount  of  the  judgment,  with  interest  and  all 
costs,  has  been  paid  and  satisfied.  Under  these  circum-% 
stances  I  cannot  come  to  the  conclusion  that  there  is  at 
this  time  an  existing  judgment  which  can  be  made  avail- 
able at  law ;  and  if  so,  the  very  foundation  of  the  equity 
sought  to  be  established  by  this  bill  fails.     I  musty 

therefore, 
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therefore,  allow  this  demurrer,  giving  to  the  Plaintiff*        1842. 
the  opportunity  of  amending  their  bill  if  they  think  fit 
to  do  so. 

My  present  impression  is,  that  the  mortgagees,  the 
purchasers,  and  Homer  are  not  necessary  parties.  I 
throw  out  this  opinion  because  it  may  assist  the  parties. 
I  might,  however,  alter  my  opinion  in  that  respect  upon 
hearing  a  reply  on  the  point,  which  I  have  not  done.  I 
thought  it  unnecessary,  as  I  had  come  to  a  conclusion 
on  the  other  ground  of  demurrer. 


GRIEVESON  v.  KIRSOPP.  June  st,  ss. 

T  TNDER  the  will  of  the  testator,  dated  in  1795,  his  An  estate  di- 

^    widow,  Mrs.  Carr,  was  entitled  for  life  to  a  free-  w\^  wag  #m 

hold  property  called  Staley,  as  to  which,  the  testator  J"***0-*; 
i     ,      .  .      ,.        .  .        ,         .„,      for  life,  and 

had  given  certain  directions  respecting  the  sale  for  the  (as  was  then 

benefit  of  his  six  children.     The  interests  of  the  parties  ^STSmtii 

in  remainder  had  not,  in  the  year  1819,  been  ascer-  was,  as  real 

tained,  but  it  was  supposed,  that  subject  to  the  life  &*!?/&£** 

interest  of  Mrs.  Carr,  the  property  belonged,  as  real  mainder.    A. 

estate,  to  Mary  Kirsopp  and  Sarah  Carr  Grieveson,  (the  b.  confirmed 

child  of  a  deceased  child  of  the  testator,)  in  coparcenary.  ^*'s  ^"j*? 

estate  &c, 
At  this  time  (1819),  Sarah  Carr,  the  widow,  Mary  therein  byway 

Kirsopp  (the  wife  of  John  Kirsopp),  John  Grieoeson,  and  an(j  theyfar. 

Sarah  Carr  the  younger,  were  indebted  to  Michael  Doda\  ther  assured  it 

on  bond,  in  the  sum  of  200/.;  and  John  Kirsopp  was  turned  out 

indebted  to  Sarah   Carr9  the  widow,  in  the  sum  of  tbat  5\badl 

one  nttn  only 

1000&   in  remainder 

as  personalty. 

Held,  that  A!%  interest  in  one  fifth  only  was  affected  by  the  mortgage. 
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1842.        1000Z.  and  upwards.    Under  these  circumstances  a  deed 

2^^^"^     was  executed,  dated  in  December  1819,  which  was  made 
Gribveson  '  7 

v.  between  Sarah  Carr,  widow,  of  the  first  part,  John 

Kirsopp.  Kirsopp  and  Mary  his  wife  of  the  second  part,  a  trustee 
of  the  third  part,  and  Dodd  and  wife  of  the  fourth  part, 
reciting  the  death  of  four  out  of  the  six  of  the  testator's 
children  without  issue,  and  either  intestate  or  infants; 
and  reciting  the  death  of  Mrs.  Grieveson  (another  of 
the  six  children),  leaving  Sarah  Carr  Grieveson  an  infant, 
« iu  whom,  together  with  Mary  Kirsopp,  the  real  estate 
of  the  said  testator  was  then  vested  in  coparcenary," 
subject  to  a  mortgage  and  to  such  interest  as  Sarah 
Carr  had  therein;  and  also  reciting  that  Dodd  and 
Mabel  his  wife  had,  at  the  request  of  the  said  Sarah 
Carr,  the  widow,  and  the  said  John  Kirsopp  and  Mary 
his  wife,  agreed  to  lend  them  the  sum  of  1000/.  to  pay 
off  the  debt  due  from  John  Kirsopp  to  Sarah  Carr,  upon 
having  that  sum  and  the  200/.  due  on  bond  secured  on 
mortgage  of  the  undivided  moieties,  hereditaments,  and 
premises,  as  thereinafter  mentioned;  it  was  witnessed, 
that,  in  consideration  of  1000/.  paid  to  Sarah  Carr  by 
Dodd  and  wife,  and  the  200/.  due,  Sarah  Carr  did  grant, 
&c.  and  convey,  and  John  Kirsopp  and  wife  did  grant, 
&c«  and  confirm  unto  the  trustee  and  his  heirs,  all 
that  one  undivided  moiety  or  half  part  of  them  the  said 
John  Kirsopp  and  Mary  his  wife,  in  right  of  the  said 
Mary,  and  of  and  in  the  said  estate  and  premises  called 
Staley  therein  particularly  described,  and  the  allotments 
thereto,  and  also  of  and  in  all  other  messuages,  lands, 
tenements,  and  hereditaments  whatsoever,  late  of  him 
the  said  John  Carr  the  testator  in  the  parish  of  Staley 
aforesaid,  and  all  the  estate,  right,  title,  interest,  pos- 
session, property,  claim,  and  demand  whatsoever  of 
them  the  said  Sarah  Carr  and  John  Kirsopp  and  Mary 
his  wife,  or  any  or  either  of  them,  of,  in,  or  to  the  said 
undivided  moieties,  hereditaments,  and  premises,  and 

every 


Grieteson 
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every  part  and  parcel  thereof,  in  trust  for  Dodd  and  his  1842. 
wife,  subject  to  redemption.  There  was  a  covenant  to 
levy  fines,  which  were  to  enure  to  the  use  of  the  trustee  ~  *  ©. 
for  Dodd  and  bis  wife,  and  a  proviso  for  redemption  on  KiM0FP- 
payment  of  1200/1  and  interest  to  Dodd  and  his  wife,  by 
Kirsopp  and  his  wife;  and  on  payment  there  was  to  be 
a  reconveyance  to  Kirsopp  and  his  wife,  or  as  they  ap- 
pointed, subject  to  the  mortgage,  and  subject  to  the 
interest  of  Sarah  Carr;  and  Kirsopp  personally  cove* 
nanted  to  pay  the  mortgage  money. 

In  1824,  a  fine  was  levied  pursuant  to  the  covenant 

Long  after  the  date  of  the  deed,  it  was  ascertained  (a) 
that  the  property  belonged  to  the  widow  for  life,  with 
remainder  (as  personal  estate)  in  fifth  shares  between 
Mrs.  Kirsopp  the  surviving  child,  and  the  representatives 
of  the  four  deceased  children. 

Mrs.  Carr  the  widow,  as  representing  her  deceased 
children,  became  entitled  to  one  sixth  part  of  the  pro- 
duce of  the  estate.     She  died  in  1829. 

Under  these  circumstances  a  question  arose,  as  to 
the  extent  to  which  the  interest  of  Mrs.  Carr,  the  widow, 
was  affected  by  the  deed  of  1819. 

Mr.  Purvis  contended,  that  the  deed  and  fine  operated 
on  the  whole  of  the  widow's  interest  in  a  moiety  of  the  * 
property. 

Mr.  Pemberton,  contrh,  contended  that  the  effect  of  the 
deed  and  fine  was,  to  make  merely  the  widow's  interest 

in 

(a)  8  Keeny  653. 
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1812.  in  the  share  which  Kirsopp  and  wife  actually  conveyed, 

)^V^/  viz.  one  fifth,  liable  to  the  mortgage. 
Grieveson  ^^ 

Kirsopp.  — — — — — 


June  28.  The  Master  of  the  Rolls. 

At  the  date  of  the  deed  in  question,  viz.  on  the  S  1st 
of  December  1819,  Mrs.  Carr  was  entitled  Id  the  pre* 
raises  therein  comprised  for  her  life,  and  subject  to  her 
life  interest,  the  property,  as  personal  estate,  belonged  in 
fifth  shares  to  her  surviving  child,  and  the  personal 
representatives  of  her  four  deceased  children.  The 
rights  of  the  children  had  not  then  been  ascertained, 
and  it  was  supposed,  that,  subject  to  the  life  interest  of 
Mrs.  Carr,  the  property  belonged,  as  real  estate,  to 
Mrs.  Kirsopp  and  the  child  of  a  deceased  child,  in  co- 
parcenary. 

At  the  same  time,  a  debt  of  200/.  was  owing  to 
Michael  Dodd,  as  executor  of  Paul  VaiUant,  which  was 
secured  by  the  bond  of  Sarah  Carr,  Mary  Kirsopp, 
John  Grieveson,  and  Sarah  Carr  the  younger ;  a  debt 
of  1000/.  was  also  due  from  John  Kirsopp  to  Sarah 
Carr,  and  the  deed  was  executed,  in  consideration  of 
the  bond  debt,  and  of  1000/.  paid  to  Sarah  Carr.  The 
conveyance  was  made  to  a  trustee  by  Sarah  Carr,  and 
by  John  Kirsopp  and  Maty  his  wife,  and  the  property, 
purported  to  be  conveyed,  was,  all  that  undivided 
moiety  of  Kirsopp  and  his  wife,  in  right  of  the  wife,  in 
the  several  premises  therein  described,  and  all  the  estate 
of  Sarah  Carr,  and  Kirsopp  and  his  wife  in  the  same 
moiety,  in  trust  for  Dodd  and  his  wife,  subject  to  re- 
demption. There  was  a  covenant  to  levy  fines,  which 
were  to  enure  to  the  use  of  the  trustee  for  Dodd  and 
his  wife,  and  a  proviso  for  redemption,  on  payment  of 
1200/.  and  interest  to  Dodd  and  his  wife,  by  Kirsopp 

and 
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and  his  wife ;  and  on  payment,  there  was  to  be  a  re-       1842. 
conveyance  to  Kirsopp  and  his  wife,  or  as  they  ap- 
pointed, subject  to  the  mortgage  and  subject  to  the 
interest  of  Sarah  Carr;  and  Kirsopp,  personally,  cove- 
nanted to  pay  the  mortgage  money. 

Long  after  the  date  of  the  deed,  it  was  ascertained 
that  Mary  Kirsopp^  instead  of  being  entitled,  as  heir,  to 
a  moiety  of  the  estate,  was  entitled  in  her  own  right  to 
only  one  fifth,  as  personal  estate ;  and  the  question  is, 
what,  upon  the  construction  and  effect  of  the  deed,  is 
the  effect  of  the  conveyance  executed  by  Mrs.  Carr. 

The  estate  being  treated  as  personalty,  Mrs*  Carr 
became  entitled  to  portions  of  the  shares  of  her  deceased 
children,  who  died  intestate ;  and  it  is  contended,  that 
although  Kirsopp  and  his  wife,  in  her  right,  were  only 
entitled  to  one  fifth,  subject  to  the  life  interest  of  Mrs. 
Carr,  the  conveyance  by  Mrs.  Carr  ought  to  extend  to 
her  own  interest  in  an  equal  moiety  of  the  whole.  But, 
on  perusal  of  the  deed,  I  am  of  opinion  that  Mrs.  Can- 
did not  intend  to  convey,  and  that  Dodd  and  his  wife 
did  not  intend  to  receive  from  her,  more  than  her 
interest  in  the  share  of  the  estate  which  was  conveyed 
by  Kirsopp  and  his  wife;  and  I  think,  that  the  effect 
of  the  deed  is  not  to  pass  more  than  her  interest  under 
the  will,  in  so  much  of  the  estate  as  was  conveyed  by 
Kirsopp  and  his  wife. 


It  being  doubtful,  upon  the  proceedings,  whether 
Mrs.  Carr  the  widow  had  joined  in  the  fine,  inquiry 
was  made  on  the  point,  when  it  was  ascertained  that  she 
was  a  party  to  it,  and  the  case  was  then  argued  as  to  its 
operation. 

17  4  Mr. 


Grieybson 
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Mr.  Purvis  contended  that,  as  Mrs.  Carr  covenanted 
for  herself  and  her  heirs,  her  covenant  was  to  be  made 


v.  good  out  of  the  lands,  (a)    That  a  fine  was  a  feoffment 

Kibsopp.  OQ  record  ^  aQ(j  wag  conclusive  evidence  on  produc- 
tion ;  and  that  Mrs.  Carr  was  estopped  from  saying  that 
the  moiety  did  not  pass,  (c) 

Mr.  Pemberion,  contrcL  The  property  is  mere  per-* 
sonalty,  and  the  fine  had  no  operation  upon  it.  The 
security  cannot  extend  beyond  the  intention  of  the 
parties  to  the  deed ;  they  were  only  dealing  with  the  in- 
terests o(  Kirsopp  and  wife,  and  merely  with  such  interest 
of  the  widow,  as  she  had  in  that  portion  of  the  property 
which  belonged  to  Kirsopp  and  wife. 

The  Master  of  the  Rolls. 

I  stated  my  opinion,  that  the  intention  of  the  parties 
was  to  convey  the  widow's  interest  in  so  much  of  the 
estate  as  was  conveyed  by  Kirsopp  and  wife.  1  do  not 
think  that  the  fine  operates  beyond  the  deed,  and  the 
intention  of  the  parties  appearing  on  the  deed. 

(a)  Co.  Lit.  565  a.  (c)  Skep.  Touch.  SO. 

(b)  Skep.  Touch.  S. 
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1842. 

BRISTOW  V.  BRISTOW.  June  28,89. 

O  EVERAL  questions  arose  in  this  case,  which  came  A  testatrix 
on  upon  exceptions  and  for  further  directions.    It  Jj«5?out  of 

will  be  convenient  however  to  separate  them.  »  particular 

fund.    By  a 
codicil  she  re- 

Under  the  marriage-settlement  of  Lady  Bristaao,  a  voked  '*» and 
power  was  limited  to  her  of  appointing  5000/.    By  her  of  half  the 
will  she  appointed  a  sum  of  800/.,  part  of  the  5000/.  to  JJJ^^ 
be  equally  divided  between   Mrs.  Booth,  her  cousin,  referring  to 
Mrs.  Slater,  and  two  other  persons.  fisTiff 

that  the  latter 

.    By  a  codicil  she  revoked  the  legacies  given  to  Mrs.  substitution 
Booth,  Mrs.  Slater,    and  the  other  two  persons,  and  for  the  former; 

proceeded  thus :  "  I  bequeath  to  each  only  100/."  ticular  fund 

failing,  that 

the  legatee 

It  was  decided  in  the  case  of  Bristow  v.  Boothby  (a),  was  not  en. 

that  the  power  of  appointing  the  5000/.  was  void  for  S^S  JJJJf 

remoteness;    so    that    legacies    given  thereout  failed,  the  general 

The  Master  to  whom  this  cause  was  referred  to  take      Bequest  of 

an  account  of  the  legacies,  &a  reported  the  two  of  ?  ,g^cl5c  jum 

100/.  each  given  by  the  codicil  to  Mrs.  Booth  and  Mrs.  to  be  paid 

**■  ^!w a 

(<fl  2  iSfoi.  4  St.  465.  sum  was  not 

transferred 
within  the  twelve  months,  and  the  executors  received  the  dividends  accruing  during 
that  period.    Held,  that  they  belonged  to  the  legatee. 

Bequest  of  800/.  to  the  four  eldest  children  of  the  testatrix's  cousin  A.  2?.,  and 
300/.  to  the  three  remaining  children  of  her  uncle  A.  B.  The  testatrix  had  a 
cousin  and  an  uncle  of  that  name.  The  cousin  had  seven  children,  and  the  uncle 
one,  but  he  had  three  remaining  grandchildren,  one  other  having  died.  Held,  that 
the  three  younger  children  of  the  cousin  were  entitled  to  the  200/. 

Beouest "  to  the  poor  on  the  testatrix's  little  estate  in  Suffolk."  The  testatrix  in 
1784  had  an  estate  in  Suffolk,  but  which  was  settled  in  that  year,  and  the  testatrix 
had  merely  a  rent  charge  issuing  thereout.  Held,  that  there  was  a  valid  charitable 
gift  to  the  poor  on  the  estate. 

The  costs  of  a  suit  for  administration  held,  there  being  no  other  assets,  to  be  pay- 
able out  of  the  specific  legacies  pari  passu. 
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1842*  Slater  amongst  the  general  legacies;  and  to  this  part 
of  his  report,  an  exception  was  taken,  on  the  ground 
that  the  legacies  of  100/.  each,  given  by  the  codicil, 
were  substituted  for  the  legacies  of  200/.  each  given  by 
the  will,  and  were  therefore  payable  out  of  the  same 
fund,  viz. :  the  5000/.,  and  that,  consequently  they  had 
failed  by  the  invalidity  of  the  power.  Cooper  v.  Day  (a) 
was  cited  to  shew  that  the  substituted  legacies  were  sub- 
ject to  the  same  incidents  as  the  original  legacies. 

The  Master  of  the  Rolls  held  that  the  legacies  of 
100/.  each  were  substituted  for  those  of  2002.  each,  and 
were  payable  out  of  the  same  fund.  He  consequently 
allowed  the  exception. 


The  testatrix  gave  to  a  charity,  called  the  Refuge  for 
the  Destitute,  a  sum  of  17002. 4  per  cents.,  standing  in  the 
names  of  two  trustees,  which  she  directed  M  to  be  paid 
within  twelve  calendar  months  after  her  decease." 

The  stock  had  not  been  transferred,  and  two  half- 
yearly  dividends  on  the  stock,  amounting  together  to 
68/1,  had  been  received  by  the  executors  during  the 
twelve  months  which  elapsed  after  the  testatrix's  decease. 
These  sums  were  claimed  as  part  of  the  testatrix's 
general  estate,  on  the  ground  that  the  executors  were 
not,  under  the  terms  of  the  will,  bound  to  transfer  the 
stock  until  twelve  months  after  her  decease;  and  this 
point  formed  the  subject  of  another  exception  to  the 
Master's  report 

The  Master  of  ike  Rolls,  after  hearing  counsel  in 
support  of  the  exception,  and  without  bearing  the  other 

side, 
(«)  5  Mer<  154.$  and  see  2%  v.  Croft,  4  Beav.  561.,  and  the 
\  there  cited. 
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side,  overruled  the  exception,  holding  that  the  68/.  be-        1842. 
longed  to  the  legatees  of  the  stock. 


Tlie  testatrix,  also,  by  a  codicil  bequeathed  as  fol- 
lows :  —  M  I  give  and  bequeath  800&  to  the  four  eldest 
children  of  my  cousin  George  Bristom  esq.,  Georgiana, 
Catherine,  Henry,  and  William  Bristom,  to  be  equally 
divided  between  the  four.  I  give  and  bequeath  as 
much  of  the  money  vested  in  the  stocks  in  the  names 
of  Sir  Corbett  Corbett  Bart  and  BaJph  Dunn  Esq.,  as 
being  sold  out  will  produce  200/.,  to  the  three  remain- 
ing children  of  my  uncle  George  Bristam  Esq. 

The  testatrix  had  both  a  cousin  and  an  uncle  of  the 
name  of  George  Bristom*  The  cousin  had  seven 
children  only  known  to  the  testatrix, — viz.  the  four 
children  named  in  the  codicil,  and  three  others. 

The  uncle  had  but  one  child,  Mrs.  Slater,  who  was 
called  cousin  by  the  testatrix  in  her  will,  and  at  the  time 
of  making  the  codicil  she  had  three  children  only,  a 
fourth  having  died  before  that  period,  so  that,  in  one 
sense,  she  had  three  remaining  children. 

It  was  contended,  on  the  one  hand,  that  the  200J. 
belonged  to  the  three  younger  children  of  the  cousin : 
and  on  the  other,  that  it  belonged  to  the  three  remain- 
ing grandchildren  of  the  uncle  (one  being  dead). 

The  Master  of  the  Rolls  said,  that  it  was  not  very 
clear ;  but  by  the  terms  of  the  bequest,  800/.  was  given 
to  the  four  eldest  children  of  the  cousin,  and  200L  to 
the  three  remaining  children  of  the  uncle.  He  thought 
that  the  word  remaining  had  reference  to  what  preceded, 
and  that  the  testatrix  bad  therefore,  inadvertently,  used 

the 
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1842.  the  word  "  uncle  "  instead  of  "  cousin  "  in  the  latter  part 
of  the  sentence.  He  thought  therefore  that  the  younger 
children  of  the  cousin  were  entitled. 


The  testatrix  also  gave  as  follows:  — "  I  give  and 
bequeath  all  the  Bank  post  bills  to  be  found  with 
the  picture  of  my  beloved  child,  in  trust  to  William 
Deane  Esq.,  to  be  properly  vested  in  the  stocks;  the 
interest  arising  from  such  sums  I  direct  to  be,  every 
year,  given  for  the  relief  of  the  poor  on  my  little  estate 
in  Suffolk." 

Previous  to  1784,  the  testatrix  had  two  farms  in 
Suffolk.  They  were  settled  upon  the  occasion  of  her 
marriage  that  year,  and  by  the  settlement  a  rent  charge 
of  800/.  was  secured  to  her  for  life,  and  subject  thereto, 
and  to  certain  limitations  which  failed,  the  property 
was  settled  on  her  husband  in  fee.  In  1798  be  sold 
the  property,  subject  to  the  rent  charge. 

.It  was  contended  that  this  gift  of  the  Bank  post  bills 
was  void  for  uncertainty  ;  but 

The  Master  of  the  Rolls  held  that  they  were  well 
bequeathed  to  charitable  purposes  for  the  relief  of  the 
poor  on  the  two  farms. 


The  general  personal  estate  not  specifically  be- 
queathed being  exhausted,  a  question  arose  out  of  what 
fund  the  costs  of  the  suit,  which  was  for  the  adminis- 
tration of  the  estate,  should  be  paid ;  and 

The  Master  of  the  Rolls  held,  that  the  costs  ought 
in  the  first  place  to  be  paid  out  of  the  general  personal 

estate 
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estate  not  specifically  bequeathed,  but  that  being  in-        1842. 
sufficient,  they  must  be  borne  by  the  specific  legatees 
pari  passu,  rateably  according  to  the  respective  values 
of  their  legacies. 


PERRY  v.  KNOTT.  *™  so. 

riiHE  testator,  George  Aldridge,  gave  and  bequeathed  The  ssd  order 

"*■    Mnto  his  son  Joseph  Aldridge,  his  executors  and  f^^Et/fa 

administrators,  the  sum  of  1 000/.,  in  trust  for  the  separate  to  a  case  of  a 

use  of  Elizabeth,  the  wife  of  William  Howell  for  life,  and  SomSttedTb? 

after  her  decease,  equally  amongst  her  children  living  several  ex- 

at  her  decease.    He  appointed  Deborah  Aldridge,  John  cestui  que  trutt 

Prickfao,  Joseph  Aldridge,  and  Edward  Aldridge,  his  ™T»  ™r^d 

executors.  against  one  in 

the  absence  of 

The  testator  died  soon  after,  and  his  will  was  proved      The  same 

by  his  executrix  and  executors,  who  (according  to  the  order  BPRlicB 

*  °  to  a  suit  in 

statement  in  the  Defendants'  answer),  shortly  after  the  which  the  case 

testator's  death,  transferred  (out  of  the  stock  standing  wrdJ^Bnd 

in  the  bank  in  the  names  of  the  executors  and  executrix),  stand  over  for 

a  sum  of  S  per  cent  consolidated  Bank  annuities,  which,  ^eT/previous 

at  the  current  price  of  such  stock,  at  the  date  of  such  to  MichaHmat 

transfer,  was  worth  1000/.  sterling,  into  the  joint  names  where  the  ' 

of  Joseph  Aldridge  and  Elizabeth  Howell  <>**>  though 

^  °  drawn  up,  had- 

not  passed. 
Joseph  Aldridge  died  in  1828,  and  Elizabeth  Howell,      A  suit  mar 

who  survived  him,  transferred  the  fund  into  her  own  for  a  breach  of 

name,  and  afterwards  sold  it  out  and  applied  it  to  her  trU8t  inrre" 

spect  of  an 
own  use.    Elizabeth  Howell  died  in  1839,  leaving  two  ascertained 

children,  viz.  the  Plaintiff  Mrs.  Perry,  and   William  J^SthW 

Hottell.  to  a  moiety 

•pjje  thereof,  with- 
out making 
the  person  entitled  to  the  other  moiety  a  party. 
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1842.  The  bill  was  filed  by  Mr.  and  Mrs.  Perry,  against 

Mr.  and  Mrs.  Knott  (the  latter  being  the  legal  personal 
representative  of  Joseph  AUridge\  seeking  to  charge  his 
estate  with  a  breach  of  trust,  in  consequence  of  the  loss 
of  the  1000/.  which  had  improperly  been  placed  under 
the  control  of  Mrs.  Howell. 

The  Defendants,  by  their  answer,  insisted,  "  that  if 
any  breach  of  trust  was  committed,  touching  the  said 
stock,  the  same  was  committed  by  Edward  Aldridge^ 
Deborah  Aldridge,  and  John  Pricklaw;  and  that  they, 
or  their  personal  representatives,  as  well  as  the  said 
William  Howell  and  the  personal  representatives  of 
Elizabeth  Howell,  were  necessary  parties  to  the  suit" 

When  the  cause  came  on  for  hearing,  on  the  25th  of 
June  1841,  the  Master  of  the  Rolls  held,  that  the  other 
executors  of  the  testator,  and  the  representatives  of  Mrs. 
Howell,  were  necessary  parties  (a);  but  no  decision  was 
made  as  to  the  necessity  of  making  the  representatives 
of  William  Howell  parties.  The  cause  was  ordered  to 
stand  over  for  want  of  parties,  with  liberty  to  amend. 
The  order  had  been  drawn  up,  but  had  not  been  passed 
by  the  Registrar.  In  the  meantime  the  General  Orders 
of  August  1841  came  into  operation. 

The  S2d  order  directs,  "  that  in  all  cases  in  which 
the  Plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall 
not  be  necessary  to  bring  before  the  Court,  as  parties 
to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto ;  but  the  Plaintiff  may  proceed  against 
one  or  more  of  the  persons  severally  liable."  (b)  The 
51st  order  directs,  "  that  the  foregoing  orders  shall 
take  effect  as  to  all  suits,  whether  now  depending  or 

hereafter 
(a)  4  Beav.  179.  (*)  Ord.  Can.  174. 
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hereafter  commenced,  on  the  last  day  of  Michaelmas       1849. 

term,  1841."  (a)  V^T*/ 

*  Perry 

These  orders  having  come  into  operation,  the  Plain*      Knott. 
tifls  procured  this  cause  to  be  set  down  to  be  reheard. 

Mr.  Pemherton  and  Mr.  Wood  for  the  Plaintiffs,  con- 
tended, that  by  the  S2d  order  of  August  1841,  it  was 
unnecessary  to  make  the  other  persons  guilty  of  the 
breach  of  trust,  parties  to  this  suit ;  and  that  the  order 
was  applicable  to  the  present  case;  for,  by  the  51st 
order,  the  orders  of  August  1841  were  to  take  effect  as 
to  all  suits  then  depending,  and  that  this  cause  was  so 
circumstanced. 

That  the  object  of  the  S2d  order  was  to  relieve  a 
party,  having  an  independent  claim  against  several 
persons,  from  the  necessity  of  making  them  all  parties 
to  a  suit 

As  to  the  representatives  of  William  Howell,  who  was 
entitled  to  the  other  moiety  of  the  fund,  being  a  neces- 
sary party,  they  again  relied  on  Smith  v.  Srww(b)  and 
Hutchinson  v.  Townsend.  (c) 

Mr.  George  Turner  and  Mr.  Craig,  contrb\  for  Mr. 
and  Mrs.  Knott,  the  personal  representatives  of  Joseph 
ALdridge. 

The  orders  of  August  1841  were  never  intended  to 
apply  to  a  cause  which  had  been  heard  and  disposed  of; 
and  the  32d  order  only  applies  to  cases,  where,  by  con- 
tract, a  joint  and  several  liability  is  created.  Here  the 
liability  is  not  joint  and  several ;  a  demand  cannot  be 
made  against  one  of  several  executors :  they  must  all  be 

made 

(a)  Ord.  Can.  17S.  (*)  3  Mad.  10.  (c)  2  Keen,  675. 
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1842.  made  parties,  in  order  that  the  accounts,  in  which  they 
are  all  interested,  may  be  taken  in  their  presence,  and 
that  they  may  have  the  benefit  of  a  contribution,  if  the 
decree  be  ultimately  worked  out  against  one.  How 
otherwise  could  accounts  be  finally  taken  in  a  creditor's 
or  a  legatee's  suit  ?  The  suit  is  therefore  still  defective 
for  want  of  parties,  first,  because  the  other  executors 
of  the  testator  who  joined  in  the  alleged  breach  of 
trust,  or  their  representatives,  are  not  before  the  Court; 
secondly,  because  the  representative  of  Mrs.  Howell, 
the. person  who  really  committed  the  breach  of  trust  and 
received  the  money,  is  not  a  party ;  and,  thirdly,  because 
William  Howell,  or  his  representative,  is  not  a  party. 

The  case  of  Smith  v.  Snow  has  not  been  approved  of; 
and  it  has  always  been  admitted,  that  the  principle  of 
the  decision  in  that  case  is  not  to  be  extended. 

Tbey  also  cited  an  unreported  case  of  Attorney-General 
v.  Hughes  before  Vice-Chancellor  K.  Bruce,  in  which 
the  Attorney-General  had  filed  an  information  against 
the  surviving  executor  and  the  representatives  of  a 
deceased  executor  to  obtain  payment  of  legacy  duty, 
without  making  the  representatives  of  two  deceased 
executors  parties;  and  the  Court  (tbey  stated)  held 
that  the  latter  were  necessary  parties  if  any  account  were 
to  be  taken. 

The  Master  of  the  Rolls. 

I  think  that  the  S2d  general  order  applies  to  so  much 
of  this  case  as  relates  to  tbe  persons  who  are  alleged 
to  have  jointly  committed  the  breach  of  trust ;  in  the 
case  cited  (a),  there  may  have  been  peculiar  circum- 
stances to  require  the  decision  stated  to  have  been  there 
made. 

As 
(«)  See  KeUaway  v.  Johnson,  pott,  p.  319. 


It  was  ultimately  referred  to  the  Master  to  inquire 
when,  and  by  whom,  and  under  what  circumstances,  the 
1350t  was  sold  out,  and  whether  or  not  with  the  privity 
and  assent  of  the  Plaintiff,  and  whether  any  part  was 
applied  for  the  benefit  of  the  Plaintiff  with  liberty  to 
state  special  circumstances. 


HENDERSON  v.  CONSTABLE. 
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As  to  the  next  point,  I  conceive  this  to  be  a  distinct       1842. 
demand  for  a  distinct  aliquot  part  of  a  distinct  sum, 
and  upon  the  authority  of  Smith  v.  Snow  I  think  that 
the  representative  of  William  Howell  is  not  a  necessary 
party  to  the  suit. 

As  to  the  third  objection,  I  think  the  executor  of 
Mrs.  Howell  is  a  necessary  party,  because  she  reaped 
the  benefit  of  the  second  breach  of  trust. 


June  SO, 


THE  testator,  John  Henderson,  bequeathed  his  per-  Bequest,  after 
,  ..  ^  ,.     the  death  of 

sonal  estate  to  his  executors,  on  trust  to  pay  his  a.,  of  2Sool.y 

wife  an  annuity  of  100i  a  year  for  life;  and  after  her  jj8^0^ 

decease,  to  pay  2500/.  "to  and  among  his  children,  or  a  gift  over  "of 

to  the  children  of  such  of  them  as  should  be  then  JjiSJ^J11 

dead,"  as  bis  wife  should  appoint ;  and  for  want  of  such  to  be  paid 

appointment,  or  as  to  such  parts  whereof  no  such  ap-  from  A*% 

pointment  should  be  made,  upon  trust  to  pay  "  the  de*tn- . A*  aP- 
it  t  .      .       i  ..  i  .         .        i       %    pointed  a  part 

same"  equally  among  his  six  children,  (naming  them),  to  A, and 

"  or  to  the  survivors,  or  to  the  children  of  such  of  them  1Jj*^  t^nonu 

as  should  be  then  dead  leaving  issue,  such  issue  being  and  directed 

entitled  'hc"idT? 
to  be  paid  at 

the  decease  of  B.f  except  the  one  left  to  himself,  which  was  to  be  payable  at  AS 
decease.    Held,  that  the  interest  on  the  1630/.  accruing  between  the  death  of  if. 
and  B.  neither  passed  to  the  appointees  of  that  sum,  nor  to  B.  by  implication,  but 
went  over,  as  in  default  of  appointment. 
Vol.  V.  X 
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1842.  entitled  to  their  parent's  share  thereof,  and  to  be  paid  at 

„^"v"w^  the  end  of  twelve  calendar  months  after  her  decease, 
Henderson  .  .  -,..-.. 

t>.  with  interest  for  the  same,  from  the  time  of  his  wife  s 

Constable,  decease." 


The  widow,  by  her  will,  after  reciting  her  power, 
proceeded  thus: — now  "  I  Sarah  Henderson,  in  pur- 
suance of  the  said  power,  &c,  do  appoint  the  said  sum 
of  25002.  as  follows:'1  she  then  appointed  1650/.  only 
amongst  certain  objects  of  the  power,  and  a  further  sum 
of  670/.  to  her  son  William  Henderson,  and  she  pro- 
ceeded in  the  following  words :  —  "  the  said  legacies 
or  sums  to  be  paid  at  the  decease  of  my  son  William, 
except  the  one  left  to  himself,  to  be  payable  at  my  de- 
cease." 

The  widow  died  in  October  1884,  and  William  Hen- 
derson was  still  living. 

The  only  question  arose  as  to  the  interest  which 
might  accrue  on  the  1630/.  between  the  death  of  the 
widow  and  the  death  of  her  son  William;  the  widow 
having  made  that  sum  payable  with  interest  from  the 
death  of  her  son  William. 

It  was  contended,  first,  that  the  interest  must  go  to 
the  parties  entitled  in  default  of  appointment,  "  for  what 
is  not  appointed,  or  is  ill  appointed,  goes  as  in  de- 
fault of  appointment ;"  and  where  a  fund  was  given,  by 
the  instrument  creating  the  power,  to  the  objects  in  de- 
fault of  appointment,  the  dying  without  any  appoint- 
ment as  to  a  part  was  considered  equal  to  an  actual 
appointment;  Wilson  v.  Piggott*  (a) 

Secondly, 
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Secondly,  it  was  contended  by  the  appointees  of  the        1842. 
16S0&,  that  the  whole  interest  passed  to  them  with  the    ^**^' 
principal  money  as  an  incident  thereto.  *. 

CONSTABLB. 

Thirdly,  it  was  contended  on  behalf  of  William  Hen* 
derson,  that  there  was  an  implied  gift  to  him  of  the  in- 
termediate interest,  Roe  v.  Summerset  (a) ;  in  which  case, 
there  was  a  gift  to  A.  after  the  death  of  B.9  and  it  was 
held  that  B.  took  a  life  estate  by  implication. 

Lastly,  it  was  contended,  on  behalf  of  the  residuary 
legatee,  that  as  there  was  no  appointment  of  the  interest 
in  question,  and  as  the  gift  over  in  the  testator's  will 
was  of  "  the  same,"  viz.,  the  capital,  and  not  of  the  in- 
terest, the  residuary  legatee  was  entitled  to  the  benefit 
of  its  non-appointment 

Mr.  Kindersley  and  Mr.  Elderton,  for  the  Plaintiff. 

Mr.  Faber,  Mr.  5.  Atkinson,  Mr.  C.  Barber,  Mr. 
Wray,  and  Mr.  Phillips,  for  several  parties. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Rolls. 

From  the  terms  of  the  testator's  will,  I  infer  that 
the  subject  of  the  appointment,  and  of  the  gift  in 
default  of  appointment,  is  the  same;  namely,  the 
principal  sum  of  25001.  with  interest  from  the  wife's 
death. 

The  widow  has  appointed  2300/.  only,  and  the  in- 
terest on  part  of  it,  viz.,  on  1650/.  from  the  death  of  her 
son  William.    I  think  that  those  who  take  under  the 

power 
(a)  5  Burr.  9608. 
X2 


CONSTABLB. 
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1 842.       power  can  only  take  the  sums  appointed  by  her.    William, 
Jj^^"^     therefore,  take9  670/.  immediately;  and  the  other  ap- 
pointees have  the  time  for  payment  of  these  legacies 
postponed  until  the  death  of  William,  and  are  entitled 
to  interest  only  from  that  period. 

I  cannot  follow  the  argument  that  there  is  a  gift  to 
William  Henderson  by  implication ;  I  see  no  foundation 
for  any  such  inference :  there  is  a  gift  to  persons  in  de- 
fault of  appointment,  and  there  roust  be  a  distinct  ap- 
pointment in  order  to  defeat  the  gift  over. 

The  interest,  which  is  part  of  the  subject  of  appoint- 
ment and  of  the  gift  over  not  being  appointed,  must  go 
as  in  default  of  appointment;  and  the  parties  taking  in 
default  of  appointment  are  therefore  entitled  to  the  in- 
terest accruing  between  the  death  of  the  widow  and  the 
death  of  her  son  William. 


Julys.  KENDALL  *  GRANGER. 

Bequest  of       HPHE  question  in  this  cause  was  as  to  the  validity  of 
SSSSKe  a  charitable  bequest. 

u  applied  for 

the  relief  of  The  testator  William  Kendall,  after  giving  certain 

domestic  dis-  .  °       ° 

tress,  assisting  legacies,  proceeded  as  follows :  —  "  All  the  rest  and 

deto^fe.    resi<lue  of  my  goods,  chattels,  testamentary  estate,  and 

dividual*,  or     effects    and    property  real  and    personal,    (according 

undertaltinfs    *°  ^eir  respective  natures  and  quality,  including  trust 

**.&"%$*  .  •  states),    I   give,   devise  and  bequeath  to  the  above 
utility."  Held,  j  -     .    .   >,  j  tl  \  i_  •    t  • 

void  as  a         named  Fredertc  Granger  and  John  Squance,  their  heirs, 

charitable        executors,  administrators,  and  assigns,  upon  trust,  with 

all  reasonable  expedition,  to  sell  and  dispose  thereof,  as 

follows : 
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follows :  — after  converting  the  whole  into  money,  to  1842. 
divide  the  produce,  and  pay  to  each  of  the  daughters 
of  my  brother  lately  deceased,  who  have  arrived  at 
the  age  of  twenty-one  years,  and  those  now  minors 
when  they  attain  that  age,  400/.  The  remaining  sur- 
plus monies,  I  will  and  direct,  shall  be  at  the  disposal 
of  the  said  Frederic  Granger  and  John  Squance,  to  be 
by  them  applied  for  the  relief  of  domestic  distress, 
assisting  indigent  but  deserving  individuals,  or  en- 
couraging undertakings  of  general  utility,  in  such  mode 
and  proportions  as  their  own  discretion  may  suggest, 
irresponsible  to  any  person  or  persons  whomsoever. 
Provided  only,  that  should  any  difference  br  differences 
of  opinion  occur  as  to  the  application  or  distribution  of 
any  part  of  such  surplus ;  then  I  direct,  that  such  dif- 
ferences, as  they  may  arise,  shall  be  submitted  by  my 
trustees  to  the  judgment  of  the  above  named  Edmund 
Pollexfen  Bastard*  and  that  his  decision  shall  be  binding 
and  conclusive  on  the  subject  in  controversy.  It  is  far- 
ther my  express  wish  and  intention,  that,  if  practicable, 
the  whole  of  such  surplus  monies  be  distributed  and 
disposed  of  within  three  years  after  my  decease." 

He  appointed  Qranger  and  Squance  his  executors. 

The  testator  died  in  1832,  leaving  both  real  estate 
and  pure  personalty  of  considerable  value. 

This  bill  was  filed  by  his  heir  at  law  and  next  of  kin, 
against  the  trustees,  to  have  it  declared  that  the  alleged 
gift  of  the  residue  to  charity  was  void. 

The  case  came  on  for  further  directions,  and  the  only 
question  was,  whether  this  was  a  valid  charitable  gift  as 
regarded  the  pure  personalty. 

Mr. 
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Mr.  Kinderdey,  Mr.  Bather,  and  Mr.  Terrell,  for  the 
Plaintiffs. 

Mr.  Pemberton  and  Mr.  Swinburne,  for  the  De- 
fendants. 

Mr.  Wray,  for  the  Attorney-General. 

They  cited  Morice  v.  The  Bishop  of  Durham  (a), 
Williams  v.  Kershaw  (6),  Ellis  v.  Selby  (c),  James  v. 
-4&n  (d),  Vezey  v.  Jamson  (e),  Mitjbrd  v.  Reynolds,  (g) 

The  Master  of  the  Rolls. 

The  question  arising  upon  this  will  is,  whether  the 
trustees  are  bound  to  apply  the  fund  wholly  to  a  charit- 
able purpose,  for,  to  make  it  valid,  it  must,  according  to 
the  decisions,  be  obligatory  on  them.  It  is  not  a  ques- 
tion whether  the  trustees  may  apply  it  to  a  charitable 
purpose,  but  whether,  by  the  words  of  the  will,  they  are 
bound  to  do  so.  The  decisions  go  to  this  further  extent, 
that  they  must  have  no  option  between  a  charitable  and 
any  other  purpose. 

This  Court  has  adopted  a  very  narrow  construction  in 
deciding  what  is  to  be  deemed  a  charitable  purpose.  It 
must  be  either  one  of  those  purposes  denominated  charit- 
able in  the  statute  of  Elizabeth,  or  one  of  such  purposes  as 
the  Court  construes  to  be  charitable,  by  analogy  to  those 
mentioned  in  that  statute.  The  difficulties  always  arise 
from  the  vagueness  of  the  language  used  by  testators. 
There  is  no  charitable  purpose  which  is  not  a  benevolent 

purpose, 

(<i)  9  Fes.  399.,  and  10  Ve$.         (d)  3  Mer.  17. 
522.  (e)  1  Sim.  $  St.  69. 

(6)  1  Keen,  227.  n.,  and  6  CI.  (g)  1  Phil.  18 5.  And  see  Ncuk 
4*  Fin.  111.  n.  v.  Morley,  ante,  p.  177. 

(c)  7  Sim.  552.,  and  l  Myl.$ 
Cr.  286. 
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purpose,  and  yet,  a  trust  to  apply  funds  to  a  benevolent  1842. 
purpose  has  been  held  not  to  be  a  charitable  trust,  on 
the  ground  that  there  are  benevolent  purposes  which  the 
Court  cannot  construe  to  be  charitable  purposes;  and 
the  trustees,  being  directed  to  apply  it  to  benevolent 
purposes,  may  apply  it  to  benevolent  purposes  which 
are  not  charitable,  according  to  that  narrow  construc- 
tion. So  it  is  also  with  the  word  "  liberality,"  which 
is  perhaps  more  vague,  for  persons  may  take  very 
different  views  of  what  is  or  is  not  liberality.  In  this 
case  the  direction  is  to  apply  this  fund.  "  for  the  relief 
of  domestic  distress,  assisting  indigent  but  deserving 
individuals."  I  confess,  in  my  view,  that  if  the  sen- 
tence had  ended  here,  I  should  have  said  that  this 
was  a  good  charitable  purpose;  for  its  object  is  to 
relieve  distress  by  assisting  indigent  but  deserving  in- 
dividuals, and  that  would  be  a  valid  charitable  purpose 
because  of  the  word  "  indigent ;"  but  the  testator  goes 
on  to  say  "  or  encouraging  undertakings  of  general 
utility,  in  such  mode  and  proportions  as  their  own  dis- 
cretion may  suggest,  irresponsible  to  any  person  or 
persons  whomsoever."  Now  a  charitable  purpose  may 
very  well,  I  conceive,  be  a  purpose  of  general  utility ; 
but  the  question,  which  seems  to  me  to  arise  in  this 
case,  as  in  the  case  of  a  gift  to  benevolent  purposes,  is, 
are  all  purposes  of  general  utility  necessarily  such 
purposes  as  this  Court  deems  to  be  charitable?  I  own, 
that  in  my  opinion,  according  to  the  decisions  which 
have  taken  place  in  this  Court,  they  are  not.  The 
words  "general  utility"  are  so  large,  that  they  compre- 
hend purposes  which  are  not  charitable,  and,  com- 
prising purposes  which  are  not  charitable,',  the  trustees 
have  an  option  to  apply  them  to  purposes  which  are 
not  charitable,  and  consequently  to  divert  the  trust- 
fund  from  those  purposes  which  this  Court  is  in  the 
habit  of  considering  charitable* 

X  4  I  do 
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1842. 


Kendall 

v. 
Granger. 


I  do  not  venture  to  say  that  I  am  well  satisfied  with 
all  the  decisions  that  have  taken  place  on  this  subject. 
I  think  that  there  are  older  cases,  shewing  perhaps 
that  the  Court  would,  in  a  case  where  charitable  pur- 
poses were  mentioned,  have  taken  care  that  the  applica- 
tion should  have  been  made  to  those  purposes ;  but  I  do 
not  feel  myself  at  liberty  to  depart  from  the  decisions 
which  have  been  made  on  that  subject.  Conceiving 
myself  bound  by  authority,  I  must  declare  that  this  is 
not  a  trust  which  can  be  carried  into  effect  as  a  cha- 
ritable purpose. 


July  82. 

Kpmtni 
mortgagee  can 
sustain  a  bill 
of  foreclosure 
against  the 
mortgagor 
and  subse- 
quent mort- 
gagees, with- 
out making 
thee^gfflmorU 
gageeaparty. 


RICHARDS  v.  COOPER. 

npHE  Plaintiff,  who  was  the  second  mortgagee  of 
-*-  some  property,  filed  his  bill  of  foreclosure  against 
the  assignees  of  the  mortgagor,  and  the  mortgagees  sub- 
sequent to  himself  but  without  making  the  first  mort- 
gagee a  party. 

Mr.  Pemberton  and  Mr.  W.  James,  for  the  Plaintiff. 

Mr.  Bagshawe,  for  Wood,  the  fourth  mortgagee,  ob- 
jected, that  the  first  mortgagee  ought  to  have  been  made 
a  party  to  the  suit,  for  his  client  was  desirous  of  redeem- 
ing, and  ought  to  have  the  opportunity  of  redeeming  all 
parties  without  the  necessity  of  commencing  another 
suit  against  the  first  mortgagee. 

The  Master  of  the  Rolls  overruled  the  objection, 
and  made  the  ordinary  decree  for  foreclosure. 


Note.  — See  The  Bithop  of  Winchester  v.  Beaoor,  3  ft*  314, 
Bote  v.  Page%  2  Sim.  471.    Farmer  v.  Curtis,  ib.  466. 
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1842. 

LOCKHART  v.  HARDY.  July  28. 

HHHIS  was  a  creditor's  suit,  and  by  the  decree  in  the  Where,  in  an 

•*■    cause  the  usual  accounts  of  the  debts  &c.  had  *dpnistration 

suit,  it  is  re* 
been  directed  to  be  taken  by  the  Master.  ferred  to  the 

.    Master  to 
take  an 
The  testator  had  been  tenant  for  life  of  some  pro-  account  of  the 

perty,  with  power  to  cut  timber  for  repairs  and  house  claims  are  ^ 

bote.    The  petitioner,  who  was  the  party  entitled  to  the  ™adc  against 

estate  in  remainder,  carried  a  claim  into  the  Master's  guch  a  nature 

office,  alleging  that  the  tenant  for  life  had  cut  down  and  *hat  the  Ma** 
°    °  ter  cannot 

sold  timber  off  the  estate  to  the  value  of  several  thousand  conveniently 
pounds,  and  he  claimed  the  amount  as  a  debt  due  from  the^' applica- 
the  testator's  estate.  tion  must  be 

made  to  the 
Court,  which 
The  Master  was  of  opinion  that  he  was  not  authorised  will  either  gire 

to  take  an  account  of  this  timber,  the  claim  being  for  rections  to  the 

waste  and  not  for  a  debt,  and  no  such  question  being  Ma«tertopro- 

•    au    *k    k-n  «  ceed,  or  direct 

raised  by  the  bill,  a  suit,  action, 

or  such  other 
proceeding  as 
The  remainderman  now  presented  a  petition,  asking  the  exigency 

that  the  necessary  directions  might  be  given  to  the  may  require. 
Master. 

Mr.  Pemberton  and  Mr.  IJoyd,  in  support  of  the  peti- 
tion, contended,  that  in  this  case  there  was  no  necessity 
to  file  a  bill  to  substantiate  the  claim  of  the  petitioner, 
which  was  as  much  a  debt  due  from  the  testator's  estate 
as  any  other  debt.  That  the  petitioner  could  not  bring 
an  action  at  law,  and  that  the  Master  ought  therefore 
to  investigate  this  claim.  That  as  all  demands  on  the 
estate  must  be  disposed  of  before  there  could  be  an 
administration,  the  intention  of  the  reference  was  to 

determine 
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1842.        determine  all  claims  on  the  estate,  and  that  the  Master's 
jurisdiction  must  therefore  be  commensurate* 

Mr.  G.  Turner  and  Mr.  Shapter,  contra.  This  is  not 
a  proper  case  for  the  determination  of  the  Master  upon 
affidavit.  The  course  of  proceeding  in  the  Master's  office 
is  not  adapted  to  such  inquiry,  where  the  defence  is 
that  the  Plaintiff  acquiesced,  and  also  a  claim  of  setrofi. 
The  Master,  too,  has  no  jurisdiction  to  award  the  costs 
of  the  investigation  in  case  the  petitioner  should  fail. 

Paynier  v.  Houston  (a)9  and  Baker  v.  Martin  (b)  were 
cited. 

The  Master  of  the  Rolls. 

It  has  been  referred  to  the  Master,  in  this  case,  to 
take  the  necessary  accounts  of  the  estate  and  of  the 
debts,  in  order  to  make  a  clear  fund  for  distribution ; 
for  that  purpose  it  is  necessary  that  all  claims  against 
the  estate  must  first  be  disposed  of.  It  may  happen 
that  claims  may  be  brought  forward  of  such  a  nature 
that  the  Master  has  no  authority  under  the  decree  to 
dispose  of  them;  and  it  may  be  impossible  for  him  to 
come  to  a  satisfactory  conclusion  on  them.  Lord  Eldon 
said,  "  that  it  was  the  Master's  duty  to  go  on  with  the 
accounts  until  he  found  a  difficulty  arising  from  the  want 
of  sufficient  powers,  and  that  then  ah  application  must 
be  made  to  the  Court,  either  by  the  Master  or  the  par- 
ties, to  do  that  which  is  necessary,  in  order  to  supply 
the  defect  of  his  authority." 

I   think  that  where  such   difficulties  arise  in   the 
Master's  office,  they  must  be  brought  before  the  con- 
sideration 
(a)  3  Met.  297.  (b)  5  Sim.  380. 
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sideration  of  the  Court,  and  the  Court  will  either  give  1842. 
special  directions  to  the  Master  to  proceed,  or,  if  it  sees 
that  the  Master  cannot  conveniently  determine  the  mat- 
ter, it  will  direct  a  bill  to  be  filed,  an  action  to  be 
brought,  or  such  other  proceedings  to  be  taken,  as  may 
be  deemed  proper*  according  to  the  exigency  of  the 
case.  In  this  case  it  may  be  that  the  best  mode  of 
determining  the  question  will  be  by  filing  a  bill. 


It  was  ultimately  arranged  that  the  petitioner  should 
file  a  bill,  the  Defendants  consenting  not  to  set  up  the 
Statute  of  Limitations,  otherwise  than  they  would  have 
been  entitled  to  do,  if  the  claim  had  been  investigated 
in  the  Master's  office. 


The  ATTORNEY-GENERAL,  Informant,  and  the    July  u.  si. 
Master,  &c.  of  the  Hospital  of  the  Holy  Jesus  in      **■" l5# 
NEWCASTLE,        -  -  -    Plaintiffs; 

AMD 

The  Corporation  of  NEWCASTLE      -    Defendants. 

T)  Y  the  39  Eliz.  c.  5.,  made  perpetual  by  the  21  Jac.  1,  The  59  EHu 
"**  c.  1.,  it  is  enacted,  "  That  all  and  every  person  J*  ™^ 
and  persons  seised  of  an  estate  in  fee-simple,  their  heirs,  person  and 

^  _    persons7'  to 

executors,  £undhos. 
pitals,  &c^  and  to  create  them  bodies  corporate*    Held,  that  a  corporatipn  may 
exercise  the  powers  given  by  the  act  to  u  person  and  persons." 

A  corporation  voluntarily  founded  a  hospital  under  the  59  Elk,  c.  5.,  and  pro- 
cured real  estates  to  be  conveyed  to  it,  which,  however,  were  subsequently  managed 
fcy  the  founders.  The  founders  afterwards  sold  the  hospital  property,  and  con* 
veyed  it  for  valuable  consideration  to  the  purchasers,  giving  them  an  indemnity ; 
and  they  applied  the  purchase  money,  together  with  other  monies  of  their  own,  in 
the  purchase  of  the  W.  estate.  The  founders  accounted  to  the  hospital  yearly  for 
more  than  the  rental  of  the  estate  sold.  Held,  that  the  hospital  was  entitled  to 
such  a  proportion  of  the  W.  estate,  as  the  purchase  money  of  the  charity  estate 
contributed  towards  the  purchase  or  the  W.  estate. 
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1842.  executors,  or  assigns,  at  bis  or  their  wills  and  pleasures, 
shall  have  full  power,  strength,  licence,  and  lawful 
authority,  at  any  time  during  the  space  of  twenty  years 
next  ensuing,  by  deed  inrolled  in  the  High  Court  of 
Chancery,  to  erect,  found,  and  establish  one  or  more 
hospitals,  Maisons  de  Dieu,  abiding  places,  or  houses  of 
Newcastle,  correction,  at  his  or  their  will  and  pleasure,  as  well  for 
the  finding,  sustentation,  and  relief  of  the  maimed,  poor, 
needy,  or  impotent  people,  as  to  set  the  poor  to  work, 
to  have  continuance  for  ever,  and  from  time  to  time  to 
place  therein  such  head  and  members,  and  such  number 
of  poor,  as  to  him,  his  heirs  and  assigns  shall  seem  con- 
venient: and  that  the  same  hospitals  or  houses  so 
founded  shall  be  incorporated  and  have  perpetual  suc- 
cessions for  ever;'9  and  that  such  hospital,  &c  shall 
be  a  body  corporate  and  politic,  and  have  power  to  sue 
and  be  sued  in  the  corporate  name,  and  have  a  common 
seal,  &c. 

Under  the  provisions  of  this  act,  the  Corporation  of 
Newcastle,  in  the  year  168S,  founded  an  hospital,  called 
"  The  Master,  Brethren,  and  Sisters  of  the  Hospital 
of  the  Holy  Jesus,"  for  the  relief  of  poor  freemen  of 
Newcastle  and  their  families ;  and  for  its  endowment, 
they  purchased  and  caused  to  be  conveyed  to  the  hospital, 
two  estates  called  Ederley  and  Whittle. 

The  estates,  nevertheless,  continued  to  be  managed 
by  the  Corporation  of  Newcastle,  as  if  they  had  been 
%  part  of  the  corporate  property ;  the  revenues  were  ap- 

plied by  them  for  the  purposes  of  the  hospital,  and  the 
vacancies  in  the  master,  brethren,  and  sisters  of  the 
hospital,  from  time  to  time,  filled  up  by  them  as  the 
founders  and  visitors. 

In  1715,  it  became  desirable  for  the  Corporation  of 
Newcastle  to  purchase  an  estate,  called  the  Walker  estate, 

for 
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for  the  sum  of  12,220/.,  and  not  having  sufficient  money  1842. 
for  that  purpose,  they  determined  on  selling  one  of 
their  own  real  estates,  called  the  East  Heddon  estate, 
and  the  two  estates  called  Ederley  and  Whittle,  with 
which  they  had  endowed  the  charity.  They  accord- 
ingly sold  their  own  estate  for  52002.,  and  the  Edcrley 
and  Whittle  estates  for  3815/.,  and  they  carried  the  Newcastle. 
money  to  the  corporation  chest,  and  applied  it  in  the 
purchase  of  the  Walker  estate. 

In  1716,  and  afterwards,  they  applied  to  parliament 
to  sanction  the  transaction,  and  proposed  to  secure  to 
the  charity,  out  of  the  Walker  estate,  a  substitute  for 
the  charity  property  sold ;  but  failing  in  obtaining  the 
sanction  of  parliament,  they  took  upon  themselves  to 
.convey  the  two  charity  estates  to  the  purchasers,  and 
covenanted  for  quiet  enjoyment  as  against  the  hospital, 
and  to  use  their  best  endeavours  to  obtain  an  act  of  par- 
liament confirming  the  title.  They  gave  bonds  of  in- 
demnity to  the  purchasers  for  performing  the  covenants 
in  the  deed,  and  conveyed  a  part  of  the  Walker  estate  to 
trustees,  upon  condition  that  their  estate  should  cease, 
if  they  should  obtain  the  act  of  parliament  for  vesting 
the  estates  in  the  purchasers  free  from  the  claims  of  the 
hospital,  and  if  the  purchasers  should  quietly  enjoy  the 
estate,  without  interruption  from  the  hospital. 

The  Corporation  continued  to  apply  for  the  use  of  the 
hospital,  a  sum  exceeding  the  rents  of  the  two  estates 
sold.  The  Municipal  Corporation  Act  (a)  passed  in 
1835,  and  an  important  change  was  made  in  the  con- 
stitution of  the  Corporation  of  Newcastle.  The  members 
aM  title  of  the  Corporation  were  varied,  and  the  income 
of  the  corporate  property  was  carried  to  the  account  of 

"The 
(a)  5  &  6  W.  4/  c.  76. 
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1842. 


u  The  Borough  Fund/9  which  was  made  applicable  to 
the  payment  of  the  debts  of  the  Corporation  and  the 
borough  expenses;  in  case  of  a  deficiency,  it  was  to 
be  raised  by  the  borough  council,  by  a  borough  rate,  (a) 

The  above  transactions  having  been  investigated,  asuit 
in  the  nature  of  an  information  and  bill  was  instituted  in 
1836,  by  the  Attorney- General  and  the  Hospital  against 
the  Corporation  of  Newcastle,  which  prayed  a  declar- 
ation that  the  hospital  was  entitled  to  such  a  proportion 
of  the  Walker  estate,  as  the  sum  of  38152.  bore  to  the 
mi  m  of  12,220/.,  and  for  a  conveyance  thereof;  for  all 
account  of  the  rents  from  December  1838,  and  for  a  par- 
tition if  necessary. 

The  Walter  estate  had  latterly  produced  about  400(tf. 
a  year,  and  the  expenditure  on  the  hospital  amounted 
latterly  to  about  6001.  a  year. 

Mr.  Pemberton,  Mr.  Purvis,  and  Mr.  Blunt,  in  sup- 
port of  the  bill  and  information. 

The  Defendants  improperly  sold  the  estates  of  the 
charity,  and  received  the  purchase-money  which  they 
have  invested  in  the  Walker  estate :  the  charity  is  there- 
fore entitled  to  its  share  of  the  property  purchased  with 
the  produce  of  its  estates.  It  is  said  that  the  hospital  is 
bound  to  follow  the  land,  and  to  recover  it  back  from 
the  hands  of  the  present  owners;  but  a  cestui  que  trust 
has  his  option  of  which  remedy  he  will  pursue,  and  he 
may  adopt  that  which  he  thinks  most  beneficial.  If 
the  Plaintiffs  proceeded  against  the  present  owners,  the 
latter  would  have  their  remedy  over  against  the  Walker 
estate  under  the  indemnity  deed. 

Mr. 


(«)  Sect  92. 
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4 

Mr.  Kindersley,  Mr.  Koe,  and  Mr.  Bates,  for  the  De-        1842. 
fendants,  contended,  first,  that  the  Plaintiffs  were  bound 
to  seek  relief  against  the  estates,  by  following  them  into 
the  hands  of  the  representatives  of  the  purchasers. 

Secondly,  that  the  conveyance  to  the  hospital  was 
voluntary,  and  was  avoided  by  the  subsequent  con- 
veyance for  valuable  consideration  to  the  purchasers,  (a) 

Thirdly,  that  the  hospital  had  not,  under  the  act  of 
Elizabeth*  been  created  a  corporation;  for,  by  that 
statute,  only  "  person  or  persons"  were  authorized  to 
create  corporations  for  the  purposes  of  the  act;  that  the 
act  did  not  give  that  power  to  corporations ;  that  con- 
sequently the  hospital  had  no  power  to  sue  in  a  cor- 
porate character,  and  no  relief  could  therefore  be  granted 
on  this  record 

4 

Fourthly,  that  as  the  Defendants  held  the  Walker 
estate  under  a  licence  in  mortmain  from  the  Crown,  and 
as  the  hospital  had  no  such  licence,  it  could  only  be 
recovered  for  the  benefit  of  the  Crown. 

And,  lastly,  that  the  new  Corporation  of  Newcastle 
were  not  liable  for  any  breach  of  trust  committed  by  the 
old  one,  otherwise  the  effect  would  be  to  throw  upon 
the  present  rate  payers  the  burthen  of  answering  for  the 
torts  of  the  old  corporation. 

Mr.  Purvis  in  reply. 

The  Master  of  the  Rolls. 

Tv-om  the  course  which  this  cause  has  taken  on  the 
part  of  &*»  Defendants,  I  find  it  necessary  to  read  the 

pleadings 

(a)  «7  JBfe.c.4. 
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1849.  pleadings  in  this  case,  in  order  to  ascertain  the  questions 
there  raised,  and  the  points  really  in  controversy.  If, 
on  reading  those  pleadings,  I  find  it  necessary  to  re- 
fer to  the  question  which  has  been  urged,  I  will 
mention  it  again,  in  order  that  it  may  be  further 
considered,  but  subject  to  that  question,  there  is  nothing 
XawcASTLB.  to  hinder  me  from  now  declaring  my  opinion  upon 
the  case.  I  will  assume,  for  die  present,  that  this  hos- 
pital was  duly  founded  and  endowed.  If  that  be  so, 
what  then  is  the  case  ?  There  were  two  several  estates 
conveyed  to  the  hospital,  by  the  direction  of  the  Corpor- 
ation of  Newcastle,  for  the  use  of  the  hospital,  and  by 
different  persons;  and  supposing  the  hospital  to  have 
been  well  founded  and  endowed,  the  Corporation  could 
not,  after  that  had  been  done,  by  any  means,  alter  the  rights 
of  the  charity.  This  position  is,  I  apprehend,  in  con- 
formity with  the  doctrine  of  the  Court,  at  all  times 
acted  upon ;  for  though  the  endowment  was  voluntary, 
and  though  the  person  who  made  it,  might  have  ab- 
stained from  doing  so,  yet,  after  he  has  made  the  en- 
dowment and  founded  the  charity,  he  could  not,  of  his 
ownauthority,  alter  thatendowment  (a).  The  conveyance 
was  made  to  the  hospital,  but  the  estates  seem  to  have 
been  managed  by  the  corporation  of  Newcastle*  The 
revenue  derived  from  the  estates,  and,  if  I  correctly 
understand  the  statement  which  is  made,  probably  more 
than  the  revenue  derived  from  the  estate,  was  bene- 
volently applied  by  the  town  for  the  purposes  of  the 
hospital,  and  this  continued  for  a  great  number  of  years. 

In  the  year  1715  it  became  desirable,  for  the  Cor- 
poration of  the  town  to  purchase  the  Walker  estate. 
It  appears,  from  entries  in  their  books,  that  they  b*d 
pot  the  pecuniary  means  for  that  purpose ;  nor  A&d  they 
means,  through  the  unincumbered  property  in  their 


own 


(a)  See  Attorney-General  v.  Dulwick  College,  4  Beav.  855. 
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own  hands,  to  raise  money  for  that  purpose.    What  they        1 842. 
proposed  to  do  was,  to  raise  money  for  the  purpose,  by     >^mC^/ 
selling  the  estate  called  East  Heddon,  which  was  their    Attorney- 
own,  and  by  selling  two  of  the  estates  with  which  they      G«webal 
had  several  years  before  endowed  the  charity.   They  had         The 
no  right  to  do  that,  no  right  to  sell  those  estates  not      orP££a  on 
vested  in  them ;  and  so  far  as  they  had  any  rights  as   Newcastle. 
founders  and  visitors,  those  rights  could  only  be  ex- 
ercised in  conformity  with  the  trusts  they  had  created. 
The  whole  sum  they  had  to  raise  amounted  to  12,220/. 
They  proceeded  to  make  the  sale,  and  sold  their  own 
estate,  the  East  Heddon,  for  5200/.  They  sold  the  charity 
estate  at  Whittle  for  2200/.,  and  sold  the  charity  estate 
at  Ederley  for  1G15&,  and  by  these  means  they  brought 
money  into  their  own  coffers  to  the  amount  of  about 
9000/.     As  the  estate  of  Walker  was  conveyed  to  them, 
and  it  does  not  appear  there  was  any  charge  on  it, 
I  assume  that  they  obtained  the  remaining  sum  by 
other  means.     All  this  was  done  in  a  manner  which 
they  knew  to  be  invalid.    They  applied  to  parliament 
for  its  assent.     What  they  proposed  was,  that  parlia- 
ment should  sanction  the  alienation  of  the    charity 
estates,  and  sanction  a  substitute  being  given  to  the  cha- 
rity out  of  the  Walker  estate.    After  long  consideration  it 
appears  they  failed  in  obtaining  the  sanction  of  parliament, 
on  the  ground,  I  presume,  that  they  did  not  shew  that 
what  they  proposed  was  beneficial  to  the  charity.     Not 
being  able  to  obtain  the  authority  of  parliament,  they 
proceeded  in  the  best  way  they  could  to  satisfy  the  pur- 
chasers ;  they  took  upon  themselves  to  make  conveyances 
to  the  purchasers,  and  gave  bonds  of  indemnity;  they 
procured  a  conveyance  to  be  made  to  trustees  for  the 
further   indemnity  of  the    purchasers,   and  the  pur- 
chasers had  therefore  as  good  notice  of  this  transaction 
as  the  vendors. 

Vol.  V.  Y  The 


3H 


1842. 


The 
Attorney- 
General 

V. 

The 
Corporation 

of 
Newcastle. 
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V 
The  matter  has  gone  on  from  that  time  to  this;  and 

it  appears,  from  the  statement  made  in  the  corporation 
books,  which  is  in  no  way  disputed,  to  be  a  thing  per- 
fectly manifest,  that  the  purchase  money  arising  from 
the  charity  estates  was  mixed  with  funds  belonging 
to  the  corporation,  and  applied  in  the  purchase  of  the 
Walker  estate.  The  counsel  for  the  Defendants  properly 
abstained  from  endeavouring  to  shew  from  the  figures 
that  it  must  not  have  been  so.  After  a  long  lapse  of 
time  the  persons  who  advise  the  Hospital  have  thought 
fit  to  have  this  transaction  investigated,  and  the  question 
is,  what  are  the  rights  of  the  parties  under  the  cir- 
cumstances I  have  stated,  which  I  state  without  pre- 
judice to  the  question  I  adverted  to  in  the  outset 


It  has  been  singularly  put  at  the  bar,  that  if  there 
are  two  remedies,  if  the  charity  can  either  follow  the 
estate,  or  sue  for  the  substitute  obtained  by  the  trus- 
tee for  the  estate:  —  if  it  has  an  option,  then  that  that 
course  ought  to  be  adopted  which  is  most  beneficial  to 
the  person  who  committed  the  breach  of  trust.  That 
proposition  is  quite  a  new  one;  I  have  always  understood 
that  if  the  cestui  que  trust  suffers  from  a  breach  of  trust, 
he  is  entitled  to  that  remedy  which  is  most  beneficial  to 
himself;  and  we  find  every  day  that  with  respect  to  the 
restitution  of  property,  in  cases  where  money  has  been 
laid  out  on  an  improper  security,  the  cestui  que  trust 
chooses  that  course  which  is  most  beneficial  to  himself. 
And  that  is  the  law  of  this  Court. 


Next  it  is  said  that  this  is  a  new  corporation.  I  have 
had  on  more  than  one  occasion  to  consider  the  effect  of 
the  Municipal  Corporation  Act  on  this  point,  and  I  have 
considered  that  it  is  not  a  new  corporation,  but  a 
newly  constituted  government  of  the  old  corporation ; 
that  what  is  called  the  new  corporation  remains  subject 

to 
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to  all  the  liabilities  of  the  old  corporation,  and  which        1842. 

are  to  be  satisfied  in  the  same  manner  as  if  no  alteration     ^^X^"^ 

lne 

had  taken  place,  (a)     No  doubt  some  hardship  occurs    Attorney- 
where  liabilities  are  fixed  on  the  ratepayers  in  a  town      General 
which  they  were  not  subject  to  before  the  act;  but  the         The 
liabilities  of  the  old  corporation  pass  with  their  cor-        rp^ 10n 
porate  property  to  the  new  corporation,  which  is  a  con-    Newcastle. 
tinuation  of  the  old  corporation,   with   a  change  of 
government.  There  are  many  very  great  political  changes 
effected  by  the  act,  but  in  other  respects  the  corporation 
is  not  legally  changed. 

We  come,  therefore,  to  this  position,  that  the  Cor- 
poration, having  the  possession  of,  and  power  over,  the 
charity  property,  sold  it,  and  received  into  their  own 
coffers  the  purchase-money,  and  laid  it  out  as  their 
money  with  other  money  which  was  really  their  own,  in 
the  purchase  of  another  estate.  As  this  was  a  breach  of 
duty  in  those  persons  who  had  the  control  of  the  pro- 
perty, the  cestuis  que  trust  have  a  right  to  select  which  relief 
they  will  have,  and  they  claim  relief  against  the  estate  that 
was  purchased.  What  they  say  to  the  Defendants  is 
this:  u  You  purchased  the  estate  for  12,220/.;  we  desire 
to  have  such  a  proportion  of  the  estate  as  our  purchase- 
money  bore  to  the  whole ;  we  ask  to  have  so  much  of 
the  estate  as  will  correspond  in  value  to  the  proportion 
which  our  part  of  the  purchase-money  bore  to  the  whole 
purchase-money  laid  out." 

I  cannot  think  there  can  be  a  reasonable  doubt  of 
their  right  to  that,  provided  they  have  the  right  to  sue. 
I  think  the  result  of  this  case  must  depend  upon  that 
question :  —  raised  probably  by  surprise,  but  if  it  is 
properly  raised  by  the  pleadings,  the  Defendants  have 

a  right  to  have  the  benefit  of  it. 

I  will 
[a)  Attorney* General  v.  Kerr,  2  Beav.  429. 

y  2 
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The 

Attornby- 

General 

The 
Corporation 

of 
Newcastle. 

July  21. 


I  will  read  the  pleadings,  and  see  whether  the  ques- 
tion as  to  the  constitution  of  the  charity,  is  raised  on 
these  pleadings,  for  if  it  is  not,  I  think  it  is  too  much 
to  say  that  the  Defendants  are  entitled  to  advance  it  by 
surprise  on  the  other  parties  at  the  hearing. 


The  Master  of  the  Rolls. 

In  this  case  an  objection  was  raised  during  the  argu- 
ment for  the  Defendants,  with  respect  to  the  constitution 
of  the  charity,  and  the  right  of  the  hospital  to  sue  in 
a  corporate  character.  It  was  doubtful,  whether  that 
question  had  been  raised  by  the  pleadings,  and  on  look- 
ing at  the  pleadings  it  certainly  is  very  doubtful  whe- 
ther the  question  is  properly  raised  or  not ;  for  although, 
on  one  or  two  occasions  it  is  submitted  to  the  Court, 
whether  there  was  a  due  constitution  of  the  corporation, 
it  is  more  than  once  admitted,  in  the  same  answer,  that 
there  was  a  corporation;  it  becomes  however  quite  im- 
material, because  on  looking  into  the  Commentaries  of 
Sir  Edward  Coke  on  this  very  statute,  he  has  fully  pro- 
vided for  and  fully  answered  all  the  objections  raised 
on  that  point,  (a)  The  decree  must  be,  that  the  Cor- 
poration of  Newcastle  are  to  be  considered  as  trustees  of 
such  a  proportion  of  the  purchased  estate  as  the  pur- 
chase-money derived  from  the  charity  estate  bears  to 
the  whole  purchase-money ;  and  it  must  be  referred  to 
the  Master  to  inquire  what  that  is,  if  it  be  necessary 
to  make  any  inquiry.     It  was  alleged  on  the  hearing, 

that 


(a)  2  Co.  Inst.  722.  n.  1.  — 
"These  words"  [i.e.  all  and 
every  person  and  persons] <c  re- 
gularly doe  extend  to  any  body 
politick  or  corporate,  but  not  to 
such  as  are  restrained  by  any 
act  of  parliament  to  alien  &c, 


but  doth  extend  to  such  bodies 
politick  and  corporate  as  may 
alien :  as  maiors  and  comminal- 
ties,  -bayliffes  and  burgesses  &c. 
and  the  like,  and  to  all  other 
persons  whatsoever." 
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that  it  would  appear  that  the  whole  of  those  sums 
were  not  really  derived  from  the  sale  of  the  charity 
estate,  as  part  of  those  sums  had  been  applied  in  pur- 
chasing up  leasehold  interests  granted  by  the  hospital 
and  existing  at  the  time.  No  detail  was  entered  into 
upon  the  subject,  and  I  am  unable  to  form  any  opinion 
upon  it;  but  if  necessary,  it  must  be  referred  to  the 
Master  to  inquire  what  proportion  of  the  whole  pur- 
chase-money was  paid  with  the  purchase-money  derived 
from  the  charity  estates. 


1842. 


The 
Attorney- 
General 
t>. 
The 
Corporation 

of 
Newcastle. 


I  think  the  whole  SSI  51.  being  the  amount  of -the 
monies  arising  from  the  sale  of  the  Whittle  and  Ederley 
estates,  must  be  taken  to  have  been  so  applied,  unless 
the  Defendants  can  shew  that  they  could  not  have 
obtained  such  a  price  except  by  putting  themselves 
in  a  situation  to  give  possession,  which  could  not  have 
been  done  without  buying  up  the  leases;  the  real 
purchase-money  obtained  will  then  be  the  whole  pur- 
chase-money received,  less  the  sum  given  for  surren- 
dering up  the  leases.  If  the  Defendants  can  prove 
those  sums,  I  should  certainly  be  disposed  to  say  they 
ought  to  be  deducted.  What  I  take  to  be  established 
is,  that  12,220/.  was  the  whole  purchase-money  of  the 
Walker  estate ;  and  the  amount  of  those  several  sums 
of  2200L  and  1615i,  must,  prima  facie,  be  taken  as 
having  been  applied  in  the  purchase.  But  if  this  was 
really  not  the  value  of  the  charity  estates,  but  the  value 
of  the  estates  and  the  existing  leases,  then  you  would 
have  to  deduct  the  value  of  the  existing  leases,  provided 
the  state  of  the  account  between  the  charity  and  the 
corporation  is  ascertained,  for  there  is  not  the  means 
of  doing  it  otherwise.  The  purchase-money,  after  the 
deductions,  will  be  the  amount  of  the  charity  estate  ap- 
plied to  the  purchase  of  the  Walker  estate. 


YS 


I  do 
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The 

Attornby- 

Oenbral 

V. 

The 
Corporation 

of 
Nbwcastxb. 


I  do  not  think  the  expenses  ought  to  be  deducted  at 
all.  The  arrangement  was  merely  for  the  advantage 
and  benefit  of  the  Corporation,  and  they,  therefore,  must 
pay  the  costs  of  it. 

Declare  the  Hospital  entitled  to  such  part  of  the 
Walker  estate  as  is  commensurate  with  the  amount  of 
purchase-money  contributed  by  the  charity  estate,  and 
that  the  whole  amount  of  the  produce  of  the  charity 
estates  must  be  deemed  to  have  been  contributed,  unless 
it  shall  appear  that  some  portion  of  it  was  applied  in  the 
purchase  of  existing  leasehold  interests  granted  by  the 
hospital;  and  refer  it  to  the  Master  to  inquire  whether 
any  and  what  sums  were  so  applied  in  the  purchase  of 
such  leasehold  interest 


Note.— An  Appeal  is  pending  in  the  House  of  Lords. 
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KELLAWAY  a  JOHNSON.  .7,4,22. 

TOY  the  settlement,  made  on  the  marriage  of  Mr.  and  Consols  were 
-*^  Mrs.  Letts  in  1797*  a  sum  of  3000/.  consols  was   Jcparate^se6 

vested  in  trustees,  upon  trust  for  Mrs.  Letts  for  her  se-  of  *«  wife, 
r     „.       .  ,  .    ,  .       ,      .       _  „     _  _      for  life,  with 

parate  use  for  life,  with  remainder  to  her  husband  for  life,  a  power  to 

with  remainder  to  the  children  of  the  marriage,  and  if  ?PPomt  lt 

there  should  be  none  (which  event  happened),  in  trust,  the  settlement 

as  to  one  half  for  such  persons  as  Mrs.  Letts  should  by  j^^fo,.  the 

will  appoint,  and  in  default  for  her  next  of  kin.  trustees,  with 

the  consent  in 
writing  of  the 

The  settlement  contained  a  power  for  the  trustees,  *ife» to  *ll.er 

•  1     1  n  *r  1   w  *    ,  tne  securities. 

with  the  consent  of  Mr.  and  Mrs.  Letts,  and  the  sur-  The  trustees, 

vivor,  testified  in  writing  under  their  hands  or  hand,  to  wltnout  suc*\ 
"  consent,  sold 

sell  the  consols,  and  invest  the  produce  "  upon  any  the  Consols, 

other  public,  or  on  real  security  or  securities  with  in-  J£c  p"^^ 

terest,  or  in  the  public  stocks  or  funds,  or  in  the  pur-  in  L°ng  An- 

chase  of  freehold  or  copyhold   hereditaments ;"   and  they  after- 

from  time  to  time,  with  such  consent  and  approbation,  *****  soldL 

^  .  1,        -.   ,.  and  lent  the 

to  alter  and  transpose  the  same,  and  to  sell  and  dispose  money  on 

of  the  hereditaments  so  to  be  purchased ;   and  such  Wasah*rwwds 

hereditaments  were  to  be  considered  as   money,  and   received  by 
%      .   .  the  husband, 

personal  estate.  who  invested 

it  in  lease- 
In  1799  the  four  trustees  sold  out  the  consols,  and  wife  received 

the  produce,  amounting  to  the  sum  of  2040/.,  was  in-  tne,  f*°n6*  4.n" 

.  nuities  until 

vested  in  the  purchase  of  102/.  long  annuities.  sold,  and 

jn  afterwards 
joined  her 
husband  in  executing  a  deed,  reciting  that  the  sale  of  the  Long  Annuities  and  the 
subsequent  investments  had  been  with  her  consent.  Held,  that  the  appointees  of 
the  fund  under  her  will  were  entitled,  as  against  the  husband  and  trustees,  to 
have  the  Consols  replaced,  and  that  the  interest  over  which  the  wife  had  a  general 
power  of  appointment  was  not  liable  to  make  good  the  breach  of  trust. 

Since  the  orders  of  August  1841,  it  is  not  necessary  to  make  all  the  persons  com- 
mitting a  breach  of  trust  parties  to  a  suit  for  its  restitution. 


320  CASES  IN  CHANCERY. 

1842.  In  February  1801  the  long  annuities  were  sold  by  the 

£T"V"'^'  trustees,  and  the  produce,  amounting  to  1760Z.  15s.,  was 

v.  lent  on  bond.     The  bond  was  afterwards  paid,  and  the 

Johnson.  amount  was  reCeived  by  Mr.  Letts. 

The  dividends  on  the  S000L  and  the  long  annuities, 
until  sold,  were  received  by  Mrs.  Letts;  but  no  other 
part  of  the  income,  so  far  as  appeared  by  the  evidence, 
had  been  received  by  her. 

By  an  indenture,  dated  in  September  1801,  and  executed 
by  and  made  between  Thomas  Letts  and  Esther  his  wife 
of  the  one  part,  and  two  of  the  trustees  of  the  other  part, 
after  reciting  the  sale  by  the  four  trustees  of  the  said  long 
annuities,  at  the  request  and  by  the  consent  and  appro- 
bation of  Mr.  and  Mrs.  Letts  (testified  by  their  signing 
and  executing  that  deed),  and  the  placing  out  the  pro- 
duce thereof,  with  the  like  consent  and  approbation  on 
such  bond  as  aforesaid,  and  that  the  said  Thomas  Letts 
had  received  nearly  the  whole  of  the  monies  thereby 
received,  and  was  desirous  of  placing  out  the  same  in 
the  purchase  of  leasehold  premises,  or  other  personal 
security  to  the  best  advantage  he  could,  and  after  re- 
citing that  he  had,  with  1250/1,  purchased  certain  lease- 
holds, Mr.  Letts  thereby  acknowledged  the  1250/.  was 
the  produce  of  the  trust  monies,  and  that  he  would, 
at  the  request  of  his  wife  or  the  trustees,  assign  the 
leaseholds  to  the  trustees ;  and  he  covenanted  with  the 
trustees  that  it  should  be  lawful  for  his  wife  to  receive 
the  rents  for  her  life* 

Mrs.  Letts  died  in  1818,  without  having  had  any 
child,  having,  by  her  will,  appointed  her  moiety  in  trust 
to  divide  amongst  her  nephews  and  nieces,  in  her  will 
named,  including  therein  the  Plaintiff  Mrs.  KeUaway. 

Mr. 
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Mr.  Letts  died  in  1884.  1842. 

Kellaway 
This  bill  was  filed  in  1835,  by  Mr.  and  Mrs.  Kella-  v. 


way,  the  limited  personal  representatives  of  Mrs.  Letts, 
and  claiming  under  her  will,  against  the  representatives 
of  Mr.  Letts,  the  representatives  of  three  out  of  the  four 
trustees,  and  the  other  appointees  under  the  will  of  Mrs. 
Letts,  seeking  to  charge  the  estate  of  Mr.  Letts  and  the 
estates  of  the  three  trustees  with  a  breach  of  trust  in 
investing  the  trust  funds  in  the  manner  above  stated. 

Mr.  Pemberton  and  Mr.  Dixon  contended  that  the 
representatives  both  of  Mr.  Letts,  and  of  the  three 
trustees,  were  bound  to  replace  the  moiety  of  the  3000/. 
consols  improperly  sold  out,  and  invested  in  funds  not 
warranted  by  the  settlement;  and  also  to  pay  the  amount 
of  the  dividends  accrued  since  the  death  of  Mr.  Letts, 
and  the  costs  of  the  suit.  They  insisted  also  that  the 
Plaintiffs  were  entitled  to  have  a  lien  on  the  leasehold 
estate  for  the  amount 

Mr.  Kindersley,  Mr.  Cooke,  Mr.  Koe,  Mr.  Ellison, 
Mr.  Lloyd,  Mr.  Paynter,  and  Mr.  Lovat  for  parties  in 
the  same  interest,  and 

Mr.  George  Turner,  Mr.  Lewis,  Mr.  Purvis,  Mr.  Faber, 
Mr.  Tinney,  and  Mr.  Bacon  for  the  representatives  of 
Letts,  and  of  the  three  trustees,  argued  as  follows:  — 

Mrs.  Letts  concurred  in  the  selling  out  of  the  trust 
fund,  and  she  had  the  benefit  of  it,  by  receiving  the  Long 
Annuities.  She  afterwards  executed  a  deed  detailing 
the  transactions,  acknowledging  that  they  had  taken 
place  with  lier  consent  and  approbation,  and  therefore 
confirming  them.  She  is  to  be  treated  as  a  feme  sole, 
in  regard  to  this  property,  and  having  concurred,  her 

whole 


Johnson. 
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1842.       whole  interest  is  liable  to  indemnify  the  Defendants,  (a) 
K~Y~\    In  Ryder  v.  BicJcertotx  (b)  Lord  Hardwicke  discussed 
v.  the  liability  of  a  married  woman.      He  slays,  a  there 

is  another  point,  where  it  is  said,  that  there  may 
be  a  case  in  which  a  married  woman  may  not  have 
power  to  act  within  the  terms  of  a  trust  created  before 
marriage,  and  yet  if  she  draw  in  a  trustee  to  do  afty 
thing  against  her  benefit,  she,  being  so  concerned,  shall 
not  afterwards  be  admitted  to  take  advantage  of  it, 
against  the  trustee,  which  I  believe  is  so."  r 

The  property  was  settled  for  her  separate  use,  without 
any  restriction  against  anticipation,  which  was  not  the  case 
in  Hockley  v.  Bantock'(c) ;  an4  having  a  general  power 
of  appointment,  the  fund  in  the  hands  of  her  appointees, 
who  are  mere  volunteers,  is  subject  to  her  debts  and 
liabilities  (e£).  In  Heatley  v.  Thomas  (e)  property  was 
settled  to  the  separate  use  of  a  married  womari,  and 
she  had  a  general  power  of  appointing  by  will ;  and  it 
was  held  that  the  property  was  liable  to  pay  a  bond 
which  she  had  executed. 

The  trustees  had  the  power  of  investing  in  public 
securities,  and  might  invest  in  Long  Annuities.  They 
had  the  option  of  investing  on  real  security,  and  are, 
therefore,*  only  liable  for  the  principal  money,  and  not 
for  the  stock  and  dividends.    Marsh  v.  Hunter  (g), 

[The  Master  of  the  Rolls.  They  had  a  right  to 
sell  out  to  make  a  proper  investment;  but  here  the 
consols  were  improperly  sold  out  to  make  qii  improper 

investment. 

(a)  Trafford  v.  Boehm,  3  Ath.  (d)  See    Jcnney  v.  Andrews, 

444  iWoodyattv.GrcsleiftSSim.  6  Mad.  $64.  •  • 

•J-8Q.;  Booth  v.  Booth,  1  Bcavan,         (<?)  1 5  Fes.  59  &.  •     ■ 
eX?5.  ,  (g)  6  Mad,  295.;;  and  age 

(fi)  3  Swamt.  80.  D.  Hockley  v.  Banloch,  I  Bust.  141.; 

'(<?}  1  liius.  141.  and  WatU  y.  Girdlestunc,  pod. 
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investment.     Supposing  tbem  liable  at  all,  tbey  are        1842. 
clearly  liable  for  the  consols.] 


Kellaway 

V. 

Lastly,  no  relief  can  be  had  on  this  record,  as  there      Johnson. 
is  no  representative  before  the  Court  of  Mr.  Fixen,  one 
of  the  trustees,  guilty  of  the  breach  of  trust. 

* 
Mr.  Pemberton  in  reply. 

The  trustees  had  no  right  to  sell  out  the  stock  ex- 
cept in  the  manner  authorised  by  the  power,  viz.  upon 
an  authority  in  writing.  The  sale  took  place  without 
the  written  authority  of  the  wife,  and  for  an  improper 
purpose,  and  the  acts  of  concurrence  relied  on  are  not 
binding  on  a  married  woman  (a). 

The  32nd  order  of  August  1841  (6)  renders  it  un- 
necessary to  make  all  the  trustees  parties  (c), 

The  Master  of  the  Rolls. 

This  is  a  bill  filed  to  make  good  a  breach  of  trust 
under  the  following  circumstances.  On  the  marriage  of 
Mr.  and  Mrs.  Letts  a  settlement  was  made  of  a  sum  of 
3000/.  consols,  the  dividends  of  which  were  to  be 
paid  to  the  wife  for  life  for  her  separate  use,  with 
remainder  to  Mr.  Letts,  with  remainder  to  the  children 
of  the  marriage,  and  if  no  children,  one  half  of  the 
principal  was  to  go  to  the  husband,  and  the  other 
half  to  such  persons  as  the  wife  should  appoint  by 
will,  and  there  was  a  gift  over  in  default  of  appoint- 
ment. There  was  a  power  for  the  trustees,  with  the 
consent  in  writing  of  the  husband  and  wife,  to  sell 
the  stock,  and  invest  the  produce  on  public  or  real 
securities,  or  securities  at  interest,  or  in  the  public 

stocks 

(a)  See   Hopkku   v,   Myall,         (c)  See  Perry  y.  Knott,  ante, 
S  Rius.  4-  M.  86.  p.  294. 

(b)  Ord.  Can.  174, 


Kellaway 
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1842.        stocks  or  funds,  or  in  the  purchase  of  freehold  or  copy- 
hold hereditaments.     The  stock  was  sold  out,  not  for 
v.  any  of  the  purposes  mentioned  in  the  settlement,  but 

for  the  purpose  of  applying  it  in  the  purchase  of  102L 
Long  Annuities.  In  February  1801  these  Long  An- 
nuities were  sold  for  1760/.  155.  This  money,  instead 
of  being  invested  in  any  of  the  securities  pointed  out, 
was  lent  on  bond ;  and  the  bond  was  afterwards  paid 
off,  and  Mr.  Letts,  who  received  the  money,  applied  it 
in  the  purchase  of  a  leasehold  estate. 

A  more  clear  breach  of  trust  was  never  committed. 
The  wife  afterwards  executed  the  deed  of  1801,  which  did 
not  bind  her,  because  she  was  induced  by  the  husband, 
who  had  the  benefit  of  the  breach  of  trust,  to  execute 
this  deed.  The  wife  by  her  will  executed  the  power, 
and  the  Plaintiffs  are  entitled  under  the  will.  She  died 
in  1818,  having  had  no  children  and  she  left  her  husband 
surviving.  He  died  on  the  26th  of  February  18S4,  and 
his  executors  are  the  first  named  Defendants  on  this 
record.  The  question  is,  if  the  representatives  of  Mr. 
Letts  and  the  trustees  who  concurred  are  not  answer- 
able; and  it  is  clear  that  the  trustees  are  answerable, 
together  with  the  representatives  of  Mr.  Letts,  who 
had  the  benefit  of  the  breach  of  trust.  If  the  stock  had 
not  been  improperly  sold  put  for  an  improper  purpose, 
there  would  have  been  no  loss  or  diminution  of  the 
trust  fund.  All  the  trustees  were  parties  to  it;  all  the 
trustees  concurred  in  selling  the  Long  Annuities ;  and 
each  and  every  of  them  is  answerable  for  any  future 
loss,  the  root  and  cause  of  such  loss  being  the  original 
selling  out  of  the  stock.  The  estates  of  the  trustees, 
therefore,  are  all  liable;  the  stock  must  be  replaced 
with  the  dividends  since  the  death  of  Letts.  The  lease- 
hold estate,  in  the  purchase  of  which  the  trust  fund  was 
invested,  still  exists,  and  the  Plaintiffs  have  a  right  to 
make  it  available  to  satisfy  the  breach  of  trust. 

I  think 
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I  think  it  is  not  necessary  to  have  all  the  persons 
liable  before  the  Court ;  for  nnder  the  new  orders,  if  one 
trustee  only  was  present,  I  should  make  a  decree  against 
him,  leaving  him  to  seek  contribution  from  the  other 
trustees. 


1842. 


It  was  declared  that  the  estates  of  Letts  and  of  the 
trustees  were  liable  to  replace  one  moiety  of  the  3000/. 
consols,  and  to  make  good  the  dividends  accrued  since 
the  death  of  Mr.  Letts,  and  to  pay  the  costs  of  the  suit; 
and  it  was  declared  that  the  leasehold  estate  and  the  rents 
received  since  the  death  of  Mr.  Letts>  were  specifically 
liable  to  the  claim  of  the  appointees  of  Mrs.  Letts. 


WILLIAMS  v.  WENTWORTH. 


./trip  SO,  91. 

Augrut  1. 


TN  this  case,  the  Plaintiff,  representing  himself  to  be  a  The  law  will 
■*"  creditor  of  Charles  Henry  Tubb  deceased,  filed  his  pij^  *on™" 
bill,  on  behalf  of  himself  and  all  other  the  creditors  of  tract,  and  give 
the  same  person,  to  obtain  payment  of  his  and  the  other  mand  or  debt 
debts  out  of  the  real  and  personal  estate  of  the  debtor.  JKJJJ™*  *eh 
The  heir  at  law  put  in  a  demurrer  to  the  bill,  and  alleged  estate,  for 
that  upon  the  bill  it  did  not  appear  that  the  Plaintiff  "ndedforthe 


was  a  creditor. 


necessary  pro- 
tection of  his 


person  and 

The  case  was  this:  —  Charles  Henry  Tubb  was  a  lu-  «■*•** 

•    •        /»i  •    Under  a 

natic ;  the  Plaintiff  petitioned  for  a  commission  of  lunacy,  commission  of 

which  was  duly  issued.     Upon  the  inquisition,  a  verdict  l£™**'m- 

of  lunacy  was  obtained,  and  upon  the  trial  of  a  traverse,  guisition, 

'  found  lunatic, 

was  and  the  ver- 
dict was  confirmed  upon  the  trial  of  a  traverse.   Before  the  costs  had  been  ordered 
to  be  raised  A.  B.  died.    Held,  that  under  the  5  &  4  FT.  4.  c.  104.  the  real  estate 
of  the  lunatic  was  liable  for  the  costs  of  the  proceedings. 


Wentworth. 
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1842.        was  confirmed.     By  an  order  of  the  Lord  Chancellor, 
yy^?^      lt  was  referred  to  the  Master  to  tax  the  costs :  to  in- 
o.  quire  what  fund  there  was  for  payment,  and  if  no  fund, 

whether  it  would  be  proper  to  raise  the  amount  by  sale 
or  mortgage  of  the  real  estate.  Pending  the  proceed- 
ings before  the  Master,  the  lunatic  died;  and  the  Lord 
Chancellor,  acting  under  his  jurisdiction  in  lunacy,  had 
no  longer  power  to  raise  the  costs  by  sale  or  mortgage 
of  the  lunatic's  estate,  but  under  an  order  afterwards 
made,  the  costs  were  taxed  at  the  sum  of  1168/.  16s.  $d. 
The  Master's  report  was  confirmed,  and  by  an  order, 
made  by  the  Lord  Chancellor  "  in  the  matter  of  the 
lunacy,"  it  was  declared  that  the  costs  had  been  properly 
incurred  for  the  benefit  of  the  lunatic,  and  the  bill 
also  alleged,  that  they  were  necessary  for  the  protection 
of  the  person  and  estate  of  the  lunatic 

Mr.  Kindersley  and  Mr.  Dixon,  for  the  heir-at-law,  in 
support  of  the  demurrer. 

The  Plaintiff  has  no  valid  demand  as  against  the  real 
estate  of  the  lunatic.  He  must  rest  his  claim  on  the 
8  &  4  W.  4.  c.  104.,  which  makes  the  real  estate  of  per- 
sons "  assets  to  be  administered  in  courts  of  equity  for 
the  payment  of  the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on  specialty"  This  is 
not  a  debt  on  specialty :  if  it  were,  it  would  be  plainly 
invalid,  being  created  by  a  lunatic ;  is  it  then  a  debt  on 
simple  contract?  Now  this  claim  is  not  in  the  ordinary 
tuse  of  the  term  a  "  debt"  at  all;  lior  is  it  possible  that 
any  contract  could  be  entered  into  between  the  lunatic 
and  the  Plaintiff.  It  would  be  extraordinary  indeed,  if  a 
stranger  by  his  voluntary  interference  could  charge  the 
heir.  '  In  Carter  v.  Beard  (a)  a  person  who  was  a  lunatic, 

but 

(a)  10  Sim.  7. 
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but  had  not  been  found  to  be  so  by  inquisition,  died,        1842. 

seised  of  a  small  freehold  estate,  but  not  possessed  of 

any  personal  property.     His  stepfather  had  received  the 

rents  of  the  estate,  and  had  expended  more  than  the  Wemtworth. 

amount  of  them  in  maintaining  the  lunatic;  he  had  also 

paid  the  lunatic's  funeral  expenses.    It  was  held  that  he 

was  not  entitled,  under  S  &  4?  W.  4.  c.  104.,  to  be  paid 

either  the  surplus  expenditure,  or  the  amount  of  the 

funeral  expenses  out  of  the  lunatic's  freehold  estate. 

Under  the  1  W.  4.  c.  65.  (a),  the  Lord  Chancellor  has 
power  to  sell  or  charge  the  real  estates  of  a  lunatic,  for 
the  payment  of  his  debts  or  engagements,  or  the  costs  of 
obtaining  the  commission  of  lunacy ;  but  the  powers  are 
expressly  limited,  (b)  That  power  has  not  been  exercised, 
and  upon  the  death  of  the  lunatic,  the  Lord  Chancellor 
had  no  longer  the  power  to  charge  the  estate,  which  then 
became  the  estate  of  the  heir,  and  was  not  the  estate  of 
the  lunatic. 

Mr.  Pemberfon,  Mr.  G.  Turner,  and  Mr.  Willcock,  in 
support  of  the  bill. 

In  the  case  of  a  lunatic  the  law  raises  a  contract,  by 
implication,  for  necessaries,  in  the  same  way  as  it  does 
in  the  case  of  an  infant,  and,  as  against  a  husband,  for 
necessaries  supplied  to  his  wife.  Manly  v.  Scott,  (c) 
Baxter  v.  Lord  Portsmouth  {d)9  Wentworth  v.  Tubb.  (e) 
In  Howard  v.  Lord  Digby  (g),  Lord  Brougham  con- 
sidered a  lunatic  was  as  liable  for  money  paid  to  his 
use  for  necessaries,  &c.  as  a  person  of  sound  mind, 
for  otherwise  he  might  be  left  destitute;  and  his  Lord- 
ship, 

(a)  Sect.  2S.  (e)  1  Y.  £  C.  (CA.  Ca.)  171.; 

{b)  Sect.  30.  affirmed  by  the  Lord  Chancellor, 

(c)  l  Sid.  112.  Noel  I.  1849. 

(rf)  5  B.iC  170.  (g)  2  a.  i  Iln.  634. 
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1842.        ship,  after  stating  the  facts  of  Lord  Portsmouth's  case, 
^V"^     said,  "  The  practice  is  the  same  in  Chancery  on  matters 
v.  of  lunacy.    Nothing  is  more  common  than  for  the  Chan- 

Wentworth.  ^110,.  to  confirm  a  Master's  report  making  allowances 
to  A.  B.  for  monies  paid  for  the  use  of  the  lunatic  —  to 
C.  D.  for  having  maintained  the  lunatic;  to  E.  F.  for 
having  clothed  the  lunatic.  Upon  what  ground  are  all 
these  allowances  made  ?  Not  from  kindness,  not  from 
charity,  not  for  the  convenience  of  the  parties,  but  be- 
cause they  are  debts;  because,  in  the  eye  of  that  Court, 
be  it  a  court  of  law  or  a  court  of  equity,  or  the  Chan- 
cellor sitting  in  lunacy,  they  are  valid  debts  incurred  by 
the  insane  person,  and  are  discharged  by  the  justice  of 
the  Court" 

In  Carter  v.  Beard,  the  Vice-Chancellor  of  England 
conceived  that  the  expenditure  by  the  lunatic's  step- 
father beyond  the  rents,  for  the  maintenance  of  the 
lunatic,  "  was  an  act  of  bounty,"  and  that  the  funeral 
expenses  were  "  not  a  debt  contracted  by  the  lunatic;" 
in  fact,  that  they  could  not  constitute  a  debt  of  the  de- 
ceased party,  as  they  were  not  due  at  his  death. 

The  words  "  simple  contract  *  comprise  an  implied 
contract  as  well  as  any  other. 

The  personal  estate  of  the  lunatic  would  formerly 
have  been  liable  to  this  demand,  and  now,  by  the  statute, 
the  real  estate  is  equally  liable. 

They  also  cited  Brawn  v.  JoddreU  (a),  Dane  v.  Lady 
Kirkwall  (J),  The  Earl  of  Bath  v.  The  Earl  of  Brad- 
ford, (c) 

Mr. 

(a)  3  Car.  $  P.  50.  (c)  S  Fes.  sen.  587. 

{b)  8  Car.  $  P.  679. 
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Mr.  Kinderslcy,  in  reply. 

The  Master  of  the  Rolls.    I  will  consider  this  case.  v. 

Wbntwortb. 


The  Master  of  the  Rolls.  August  1. 

It  was  argued  in  this  case,  that  however  beneficial  to 
the  lunatic,  the  expenditure  may  have  been,  yet,  as  the 
lunatic  was  incapable  of  contracting,  no  debt  could  be 
constituted;  but  I  am  of  opinion,  that  in  the  case  of  money 
expended  for  the  necessary  protection  of  the  person  and 
estate  of  the  lunatic,  the  law  will  raise  an  implied  con- 
tract, and  give  a  valid  demand  or  debt,  against  the  lunatic 
or  his  estate,  and  that  under  the  circumstances  of  this 
case,  a  debt  was  constituted,  and  that  payment  of  it  may 
be  obtained  out  of  the  real  estate,  if  the  personal  estate 
be  insufficient.  Any  other  conclusion  would,  as  it  ap- 
pears to  me,  be  extremely  dangerous,  as  well  as  con- 
trary to  the  principles  upon  which  several  cases  have 
been  decided.  That  which  is  necessary  for  the  protec- 
tion of  the  person  and  estate  of  the  lunatic,  may  well  be 
subject  to  question  and  consideration ;  but  when  a  de- 
mand is  made  in  respect  of  a  necessary  of  that  kind,  I 
do  not  see  how  it  is  to  be  distinguished,  in  principle, 
from  a  demand  arising  in  respect  of  the  supply  of  food 
and  clothing.  A  debt  is  constituted  by  reason  of  a  con- 
tract, which,  in  such  cases,  the  law  will  supply,  and  it 
rests,  as  I  conceive,  upon  a  far  better  foundation  than 
the  rule  which  has  sometimes  been  referred  to,  —  that  a 
man  shall  not  be  allowed  to  stultify  himself.  Overrule 
the  demurrer. 


Vol.  V. 
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"2J"'  BAMPTON  ».  BIRCHALL. 

Where  a  suit  rpHE  demurrer  to  the  Plaintiff's  previous  bill  hav- 

abates  &itcr  a  I 

•demurrer  has  ing  been  allowed  (a),  the  Plaintiff,  in  June  1842, 

been  filed,  but  gjed  a  new  bill.     It  stated  that  on  the  14th  of  May 

before  it  has 

been  heard,  1832  an  original  bill  was  filed  by  William  Blackburn, 

and  thoTetlff  **  t*ie  ass5gnee>  under  an  act  for  the  relief  of  in- 
representing  solvent  debtors,  of  Thomas  Standish  otherwise  Stanley, 
aMioYre-6  an<*  representing  that  Sir  Frank  Standish,  on  the  12th 
vivorandsup-  of  May  1812,  died  seised  of  real  estates  intestate  and 
the  purpose  of  without  issue,  leaving  Thomas  Standish  or  Stanley  his 
having  the  hejr  at  jaw  but  ,j,at  on  fa  ^^  0f  g^  jpranjk  Standish, 
demurrer  dis- 
posed of;  but  Frgftf  Jfatf  $qn4isA  took  ^sgg^pn   of  the  estates 

SeSrSn^  wi^^W"W«y  titIe  thereto  *nd  that  the  Plaintiff 

bill  being  had  commenced  an  action  of  ejectment  to  recover  pos- 

the  demurrer  ^sgJDa.of^hfti^stBt^  bulk  that  there  were  outstanding 

the  Plaintiff  terror  jmbcL  ispOKibBHioefi,  which  Fratik  Hall  Standish 

in  the  second  .  *  .                               ,               .            .               .    .         . 

bill  is  not  at  intended  to  set  up  as  a  bar  to  the  action ;  and  that  the 

liberty  to  btDcpffajwd^  tbtf  J»e  might  be  restrained  from  so  doing, 

sameoraddi-  artdj*h£t«iUntpediments  to  the  fair  trial  of  the  action 

byaddingef  «nigJ**»*emoved,  and  for  further  relief. 

supplemental  ^i^>)Jv» 

roboratio^of"  L~4PI»at  to  this  bill  a  general  demurrer  for  want  of 

the  original  equity  had  been  put  in,  but  had  never  been  disposed  of. 
claim,  and  not 
required  for 

of^heX^b  That  eight  years  after  the  bil1  was  filed>  name,y> 

and  against  in   December   1840,    Frank  Hall  Standish   died,    and 

order  tore-  tbat  l^e  Defendants  by  virtue  of  some  pretended  will 

vive  may  be  of  the   said    F.  H.  Standish,    "  by    whiph    they    pre- 

tained.  tended  they  had  become  the  devisees  in  fee,  or  legal 

The  34th  of  personal 
the  general 

orders  of  («)  A*t>,  p.  67. 
August  1841 

does  not  apply  to  a  cause  which  became  abated  before  those  orders  came  into 
operation. 


BlRCHALL. 


CASES  IN  CHANCERY.  331 

personal  representatives   of  the  said  F.  H.  Standish"        1842. 

entered  into  possession  of  the  estates  without  having     ^"^^^ 

any  title  thereto.     That  the  insolvent  died   in  July     _     v. 

1836,  leaving,  as  this  bill  alleged,  James  Standish  his 

heir  and  the  heir  of  Sir  Frank  Standish.     That  the 

Plaintiff  Blackburn  died  in  March  1841,  and  soon  after 

his  death  the  present  Plaintiff  was  appointed  assignee 

of  the  insolvent's  estates :  and  that  in  this  way  all  the 

rights  and  interests  of  the  Plaintiff  in  the  original  bill 

had  devolved  upon  the  Plaintiff  to  the  present  bill ;  and 

that  all  the  rights  and  interests  of  Frank  Hall  Standish, 

the  Defendant  to  the  original  bill,  had  devolved  upoa 

the  Defendants  to  this  bill,  who  were  entitled  under  the 

will  of  Frank  Hall  Standish.  , 


Tbe;p*e#ent  bill  also  alleged  thp^QpttBued  existence 
of  outstanding  terms  of  years,  and  that  certain  mort- 
gages and  f eases  wfere  subsisting :  —  that  some  satisfied 
terms  had  become  vested  m  the  Defendants,  and  that 
some  of  the'mortgages  or  incumbrances  were  vested  in 
Frank  Hall  Standish  at  the  time  of  his  death,  and  had 
since  become  vested  in  the  Defendants,  and  that  others 
were  vested  in  other  persons ;  that  the  action  brought 
against  Frank  Hall  Standish  by  the  original  Plaintiff 
had  become  wholly  abated,  and  that  the  Plaintiff  had 
commenced  a  new  action  against  the  Defendants  or 
their  tenants,  and  that  the  Defendants  threatened  and 
intended  to  set  up  the  outstanding  terms,  mortgages,  &c 
$s  a  defence ;  that  the  Plaintiff  was  under  the  circum- 
stances unable  to  recover  at  law ;  that  very  little  was 
due  on  the  mortgage,  and  that  it  had  been  paid  out  of 
the  rents.  It  charged  that  the  original  bill  became 
abated  by  thqrdeath  of  Frank  HalU  otherwise  Frank  Hall 
Siandishy  and  that  the  Plaintiff  as  such  assignee  as 
aforesaid  was  entitled  to  have  the  same  revived,  and 
it  charged  that  Frank  Hall  Standish  and  the  Defendants 

Z  2  since 
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1842.        since  his  death  had,  verbally  and  in  writing,  admitted 

*^*~y~*^      the  several  matters  and  things  in  the  original  bill  and 
Bampton  b  b 

v.  in  the  present  bill  stated  and  charged  to  be  true. 

BlRCHALL. 

The  bill  prayed  that  the  original  suit  might  be  re- 
vived, and  for  a  declaration  that  the  Plaintiff  was  en- 
titled to  the  full  benefit  of  the  proceedings  in  the  original 
suit,  and  of  the  supplemental  matter  against  the  new 
Defendants,  and  if  necessary  that  the  demurrer  might 
be  set  down  to  be  argued;  it  then  prayed  a  declara- 
tion that  the  Plaintiff  was  entitled  to  the  estate,  or  that 
an  issue  might  be  directed  for  trying  the  right,  or  that 
the  Plaintiff  might  be  at  liberty  to  try  his  title  by  eject- 
ment; and  if  it  should  appear  that  the  Defendants  were 
entitled  to  any  mortgage,  that  the  necessary  accounts 
might  be  taken  of  the  rents  received,  and  that  the  De- 
fendants might  be  decreed  to  pay  to  the  Plaintiff  what 
should  be  found  due  from  them;  that  the  legal  estate 
and  the  title  deeds  might  be  conveyed  to  the  Plaintiff,  . 
and  that  the  Defendants  might  be  restrained  from  setting 
up  the  outstanding  terms  on  the  trial  of  any  action 
commenced  or  to  be  commenced  against  the  Defendants. 

To  this  bill  a  demurrer  was  filed  for  want  of  equity 
and  for  want  of  parties. 

Mr.  George  Turner  and  '  Mr.  Elmsley,  in  support  of 
the  demurrer. 

First  as  to  the  want  of  equity.  There  is  no  authority 
for  a  bill  framed  like  the  present,  it  is  neither  a  bill  of 
revivor  and  supplement,  nor  an  original  bill,  but  is  a 
mixture  of  both. 

% 
A  demurrer  having  been  filed  to  the  original  bill,  the 
present  Plaintiff  has  no  right  to  call  for  any  answer  from 
the  representatives  of  the  original  Defendants.     He  is 

not 
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not  entitled  to  revive  the  suit  merely  for  the  purpose  of 
availing  himself  of  the  previous  proceedings,  so  as  to 
prevent  the  Statute  of  Limitations  running;  but  if  he  v. 

be  entitled  to  do  so,  he  can  only  state  by  way  of  sup-     b«chall. 
plement,  such  matters  as  may  be  necessary  for  the  pur- 
pose of  reviving  the  abated  suit 

The  original  bill  was  to  restrain  the  setting  up  of 
certain  outstanding  terms  upon  the  trial  of  an  action  at 
law  then  commenced.  That  action  is  wholly  abated, 
and  cannot,  by  the  rules  and  principles  of  the  common 
law  courts,  be  revived ;  it  is  therefore  useless  to  revive  a 
suit  in  equity  in  aid  of  an  action  which  has  wholly  de- 
termined. The  Statute  of  Limitations  (a)  is  applicable 
to  the  new  action  which  has  since  been  brought,  and  there 
is  no  sufficient  acknowledgment  in  writing  stated  upon 
this  bill  to  avoid  its  operation.  It  is  not  stated  that  the 
acknowledgment  was  signed  by  the  Defendants,  nor 
that  it  was  delivered  to  the  person  entitled,  (b)  It  is  ' 
therefore  insufficient  to  prevent  the  operation  of  .the 
recent  statute,  which  not  only  bars  the  remedy,  but 
extinguishes  the  right  (c) 

If  the  Plaintiff  claims  as  representing  the  deceased 
Plaintiff,  he  must  be  bound  by  all  the  proceedings  in 
the  former  cause.  He  must  come  forward  upon  the 
strength  of  the  title  of  the  party  he  represents,  and  of  him 
alone;  here  the  Plaintiff  claims  under  a  new  title,  upon 
subsequent  acknowledgment,  and  he  seeks  assistance  in 
respect  of  a  new  action  at  law  commenced  by  himself. 

Again,  as  the  Plaintiff  has  not  set  down  the  original 
demurrer,  it  must  be  held  sufficient.  34th  General 
Order  of  August  1841.  (d) 

Secondly, 
(a)  3  &  4  W.  4.  c.  97.  (c)  Sect  54. 

(6)  Sect.  14.  (d)  Ord.  Can.  174. 
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1842.  Secondly,  the  personal  representative  of  Frank  Hall 

Standish  is  a  necessary  party  to  this  suit,  in  order  that 
"V."~  he  may  account  for  the  receipt  of  the  rents  by  his  tes- 
BiRof  all.  totor  The  allegation  iSj  that  the  Defendants  "  are  the 
devisees  in  fee,  or  the  legal  personal  representatives  of 
Frank  Hall  Standish.19  This  allegation  is  to  be  taken 
against  the  pleader,  and  the  Defendants  must  be  there- 
fore considered  to  be  the  devisees,  and  not  the  legal 
personal  representatives  of  Frank  Hall  Standish;  Balls  v. 
Margrave,  (a) 

Mr.  Pemberton  and  Mr.  Bilton,  contra. 

The  question  on  this  demurrer  is  not  whether  the 
Plaintiff  is  entitled  to  an  answer,  or  whether  he  is  not 
entitled  to  all  the  relief  prayed,  but  whether  he  is  en- 
titled to  none.  The  Plaintiff,  on  whom  the  rights  of  the 
original  Plaintiff  have  devolved,  has  a  clear  right  to  have 
the  bill  revived  for  the  purpose  of  having  the  pending 
demurrer  disposed  of.  This  part  of  the  relief  cannot  be 
denied  him,  and  it  was  the  fault  of  the  Defendants,  who 
had  the  power  of  setting  down  the  demurrer,  that  it  was 
not  done :  Anonymous,  (b)  It  does  not  appear  that  in 
fictitious  proceeding,  like  an  action  of  ejectment,  the 
death  of  the  nominal  parties  would  prevent  its  being 
ever  continued. 

Under  the  prayer  for  further  relief  contained  in  the 
original  bill,  an  issue  might  be  directed.  All-  the  au- 
thorities were  examined  in  the  case  of  Strickland  v. 
Strickland  (c),  and  the  result  was,  that  in  these  cases  the 
Plaintiff  might  either  have  an  issue,  or  an  injunction  to 
restrain  the  setting  up  of  outstanding  terms.  If  he  suc- 
ceeded in  the  issue,  he  would  be  entitled  to  the  mesne 

profits 

(a)  5  Beav.  284.  (c)  3  Beav.  242.,  but  not  re- 

Co)  2  Vet.  jun.  287.  ported  on  this  point. 
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profits  from  the  filing  of  the  bill.  The  Statute  of  Ltmita-        1 842. 
tions,  therefore,  would  not  affect  the  pending  suit    The 
Plaintiff  is  right  in  stating  the  new  facts  by  way  of  sup-      ~""~i." 
plement.  The  practice  is,  that  if  facts  arise  after  the  filing     Birchall. 
of  the  original  bill,  the  Plaintiff  has  a  right  to  bring  them 
forward  and  put  them  in  issue  by  a  supplemental  bill. 

The  acknowledgement  in  writing  is  sufficiently  stated, 
and  it  will  be  for  the  Plaintiff  to  prove  all  the  requisites 
at  the  hearing.  A  demurrer  would  not  hold  to  a  bill 
for  specific  performance  which  stated  the  contract  to  be 
in  writing  without  stating  it  to  be  signed,  nor  to  a  bill 
to  establish  a  will  which  was  alleged  to  be  in  writing  and 
duly  executed,  but  omitting  the  statement  as  to  attestation. 

The  present  Plaintiff  has,  at  all  events,  a  right  to  relief 
in  respect  of  his  alleged  mortgage  title. 

The  32nd  New  Order  of  August  1841  (a),  renders  it 
unnecessary  to  make  the  personal  representative  of 
Frank  Hall  Standish  a  party,  and  it  applies  to  part  only 
of  the  relief,  which  might  be  waived  at  the  hearing.  Th'e 
34tb  General  Order  does  not  apply  to  an  abated  suit. 

Mr.  G.  Turner,  in  reply. 

The  first  action  at  law  became  wholly  abated  by  the 
death  of  the  parties  before  judgment,  and  it  could  not, 
therefore,  be  revived  by  scire  Jacias.'{b)  Where  the 
Plaintiff  in  a  suit  dies,  his  representative  cannot  file  a 
bill  of  revivor  as  representing  the  original  Plaintiff, 
and  in  an  independent  right  of  his  own.  In  Cholmon- 
deley  v.  Clinton  (c)  an  alternative  title  was  not  per- 
mitted. 

Russell 
,  (o)  QnL  Can.  174..  (c)  2  Her.  171.. 

(6)  2  Saunders,  72  k.  (5tb  ed.> 
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1842.  Russell  v.  Sharp  (a),  Perry  v.  Jenkins  (b\  Kiernan  v. 

^Y^/     Kynnersley  {e)  were  cited. 

v, 
Birchall.  The  Master  of  the  Rolls,  (after  referring  to  the 
statements  as  to  the  original  bill,  and  after  stating  the 
deaths  of  the  parties,  and  that  the  rights  of  the  Plain- 
tiff and  Defendants  respectively  to  the  original  bill,  had 
devolved  on  the  Plaintiff  and  Defendants  to  the  present 
bill  respectively),  proceeded  thus :  — 

This  is,  prim&facie>  a  proper  state  of  things  for  a 
bill  of  revivor  and  supplement  Revivor  is  necessary 
in  consequence  of  the  deaths  of  the  parties.  The  facts 
which  shew  the  devolution  of  title  are  proper  to  be 
stated  by  way  of  supplement,  and  I  think  that  the  cir- 
cumstance of  a  demurrer  being  pending,  does  not,  of 
itself,  make  any  difference.  As  either  party  might  set 
down  a  demurrer  to  be  argued,  neither  could,  under 
the  old  rule  of  the  Court,  complain,  or  take  advantage 
of  the  delay  in  which  he  had  himself  acquiesced;  and  if 
an  abatement  took  place  whilst  the  demurrer  was  pend- 
ing, there  seems  no  reason  why  the  Plaintiff  might  not 
revive  for  the  purpose  of  having  the  demurrer  disposed 
of.  The  new  rules  make  it  the  duty  of  the  Plaintiff  to 
set  down  the  demurrer,  and  give  to  the  Defendant  the 
allowance  of  the  demurrer,  if  that  duty  be  neglected, 
and  the  rule  is  applicable  to  all  pending  cases,  that  is,  I 
apprehend,  to  all  cases  so  circumstanced  that  the  pro- 
ceeding can  be  taken.  I  do  not  think  that  it  can  be 
applied  to  a  case  in  which,  from  the  abatement,  no 
proceeding  could  be  taken. 

I  think  that  in  a  case  like  this,  the  Plaintiff  might  be 
at  liberty  to  revive  the  suit  for  the  purpose  of  having 

the 
(a)  1  Ves.  *  B.  500.  (c)  Cited  1  MyL  4"  Cr.  122.; 

(6)  1  Myl.  4  Cr.  118.  and  Rtdesdalr,  08. 


BlBCHALL. 


CASES  IN  CHANCERY.  SS7 

the  demurrer  disposed  of.  The  present  bill  of  revivor  1842. 
and  supplement  proceeds  further  than  merely  for  the  ^^^"^ 
purpose  of  revivor.  It  alleges  the  continued  existence  _  ». 
of  outstanding  terms  of  years,  and  that  certain  mort- 
gages and  leases  are  subsisting;  that  some  satisfied 
terms  have  become  vested  in  the  Defendants,  and  that 
some  of  the  mortgages  were  vested  in  Frank  Hall 
Standish  at  the  time  of  his  death.;  that  the  action  brought 
against  Frank  Hall  Standish  by  the  original  Plaintiff 
had  become  wholly  abated,  and  that  the  Plaintiff  had 
commenced  a  new  action  against  the  Defendants,  or 
their  tenants ;  and  that  it  is  intended  to  set  up  the  out- 
standing terms,  as  a  defence;  and  it  charges,  that 
Frank  Hall  Standish  and  the  Defendants  have,  verbally 
and  in  writing,  admitted  the  Plaintiff's  title ;  and  it  not 
only  prays  that  the  original  suit  may  be  revived,  but 
for  a  declaration  that  the  Plaintiff  is  entitled  to  the  full 
benefit  of  the  proceedings  in  the  original  suit,  and  of 
the  supplemental  matter,  against  the  new  Defendants ; 
and,  if  necessary,  that  the  demurrer  may  be  set  down 
to  be  argued ;  and  it  then  prays  relief,  not  inconsistent 
with  the  relief  asked  for  .by  the  original  bill,  but  of  a  • 
more  extensive  character,  and  founded  on  the  supple- 
mental matter. 

It  appears  to  me  that  whilst  the  equity  of  the 
original  bill  is  challenged  by  a  demurrer  undisposed 
of,  a  party  claiming  in  the  same  right  as  the  original 
Plaintiff,  (supposing  him  to  be  at  liberty  to  file  a  bill 
of  revivor  and  supplement,  alleging  such  supplemental 
matter  as  may  be  necessary  to  shew  by  and  against 
whom  an  order  to  revive  may  properly  be  obtained,) 
is  not  at  liberty  to  claim  the  same,  or  additional  relief, 
by  adding  supplemental  matter,  in  corroboration  of 
the  original  claim,  and  not  required  for  the  purpose 
of  shewing  by  and  against  whom  an  order  to  revive 

may 
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may  properly  be  obtained.  This  bill  attempts  to  do 
that,  and  on  that  ground,  I  am  of  opinion,  that  the  de- 
murrer must  be  allowed,  and  I  think  that  it  is  not  a 
case  in  which  I  ought  to  give  leave  to  amend. 


Note.—  An  appeal  in  this  case  has  been  argued  before  the  Lord 
Chancellor,  and  stands  for  judgment. 


May  28.  30. 


lav  28. 1 
Aug.  1. 


The  ATTORNEY-GENERAL  v.  The  MER- 
CHANTS VENTURERS'  SOCIETY. 


A.  B.  entered 
into  an  ar- 
rangement 
with  a  body 
corporate  for 
the  endow- 
ment of  a 
school,  and 


npHIS  was  an  information  filed  by  the  Attorney-Ge- 
-■-    neral,  and  the  questions  were,  whether  the  Defend- 
ants, who,  it  was  admitted,  were  bound  to  keep  up  a 
charity  for  the  maintenance  and  education  of  100  boys, 
even  in  case  of  a  deficiency  of  the  rents  of  the  charity 
conveyed  real    estates  for  that  purpose,  were  entitled  to  the  surplus  of 
JhenTof  a         ^e  rents>  *f  ^ey  exceeded  the  necessary  amount.   There 

computed  de-  •  was  a  second  question,  which  is  stated  post,  p.  336.   The 

finite  value.  .  ,         .. 

The  corpora-    first  question  arose  under  the  following  circumstances : 

tion  stipulated 

to  maintain 

the  charity  for       About  the  year  1706,  Mr.  Edward  Colston,  a  native 

sumT  payable    0*  Bristol,  was  desirous  of  establishing  a  hospital  or 

out  of  rents  of  charity  there,  for  maintaining  and  educating  fifty  poor 
a  computed 
definite 
amount,  to 
which  they 
agreed  to 
abide,  and  be- 
came bound 
to  maintain  it, 
though  the 

rents  should  fall,  and  certain  patronage  was  given  to  the  corporation.  There  was 
a  clause  of  forfeiture  on  their  non-performance.  Held,  nevertheless,  upon  the 
context  of  the  foundation  deed,  that  although  the  corporation  were  bound  to  main- 
tain the  charity,  even  if  the  rents  fell  short,  yet  that  the  charity  was  entitled  to  the 
benefit  of  any  increase  in  the  rental. 


boys,  and  placing  them  out  as  apprentices,  and  that 
such  charity  should  be  conducted  by  a  corporation 
there,  called  the  Society  of  Merchants  Venturers  of  the 
city  of  Bristol,  of  which  Mr.  Colston  was  a  member.     It 
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was  proposed  that  the  charity  should  be  maintained  by.  1642. 
a  sufficient  revenue  arising  from  land,  which,  as  to  the 
greater  part  thereof,  was  to  be  purchased  for  the  pur* 
pose,  and  after  a  correspondence  between  Mr.  Colston 
and  the  society,  as  to  the  expense  of  maintaining  the 
charity,  the  society,  with  a  view  to  the  endowment  of  y^££*T* 
the  charity,  and  acting  on  the  behalf  of  Mr.  Colston,  Society, 
and  at  his  expense,  procured  to  be  conveyed  to  him  a 
mansion-house  in  St.  Augustine's  Back  in  Bristol,  and  the 
manor  of  Beere9  and  lands  in  Somersetshire.  These 
hereditaments,  together  with  the  manor  and  rectory  of 
Locking,  and  certain  lands  there  which  belonged  to  Mr. 
Colston,  were  computed  to  be  of  the  annual  value  of 
720/.,  subject  to  reduction  for  payment  of  taxes  and 
outgoings ;.  and  the  society  having  reckoned  the  cost  of 
maintaining  the  charity  of  fifty  boys  at  634/.  5s*  per  an* 
num,  it  was  considered,  that  if  independent  provision 
were  made  for  the  payment  of  taxes  and  some  out- 
goings, the  revenue  arising  from  the  estates  would  be 
more  than  sufficient  to  pay  the  other  outgoings,  and  the 
charges  for  fifty  boys.  But  before  the  arrangement  was 
completed,  Mr.  Colston  desired  to  extend  the  benefit  of 
the  charity  to  fifty  more  boys,  making  in  the  whole  100 
boys,  and  for  that  purpose  to  appropriate  fee  farm  rents 
to  the  amount  of  558/.  165.  per  annum,  and  the  society, 
considering  that  the  charge  of  the  additional  fifty  boys 
would  be  5531.  5s.,  agreed  to  accept  the  trust 

Accordingly,  by  an  indenture  bearing  date  the  25th 
of  November  1708,  and  made  between  Edward  Colston 
of  the  first  part,  Sir  John  Duddleston  and  several  other 
persons  named  as  feoffees  of  the  second  part,  and  the 
Society  of  Merchants  Venturers  of  the  third  part,  it  was 
witnessed,  that  Colston  conveyed  to  the  feoffees  and  their 
heirs,  the  mansion-house  at  St.  Augustine's  Back,  the 
manor  of  Beere,  with  divers  hereditaments  >  there,  (some 

of 
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of  which  were  held  by  tenants  on  leases  for  lives,)  the 
manor  and  rectory  of  Locking,  the  advowson  of  the 
vicarage  of  Locking,  and  divers  hereditaments  there,  to 
hold  to  the  feoffees  in  fee,  with  a  proviso,  that  the  con- 
veyance was  "  upon  the  trusts  only,  and  to  the  only 
intents  and  purposes  following,  that  is  to  say :"  that  the 
feoffees  should  permit  the  society  to  hold  the  manors 
and  hereditaments  with  the  appurtenances,  to  grant, 
renew,  and  fill  up  leases,  and  copyhold  estates,  and 
receive  the  fines,  and  likewise  the  rents,  issues,  and 
profits  of  the  premises,  upon  the  trusts,  confidences, 
and  for  the  only  ends  and  purposes  following.  And 
the  trust  was  to  permit  the  mansion-house  to  be  used 
for  the  habitation  of  fifty  poor  boys  and  schoolmasters, 
to  maintain  the  boys  and  put  them  out  apprentices,  and 
repair  the  house. 


The  deed  then  proceeded  as  follows :  — "  And  for- 
asmuch as  the  said  master,  wardens,  assistants,  and  com- 
monalty of  the  Merchants  Adventurers  have  computed 
the  yearly  costs  and  charges  of  the  maintenance  of  the 
said  fifty  poor  boys,  in  manner  aforesaid,  and  of  a  good 
schoolmaster  to  teach  them  to  read,  write,  and  learn 
arithmetic,  and  learn  the  church  catechism,  and  the 
charges  of  the  reparation  of  the  said  great  house,  with 
the  allowance  of  10/.  for  placing  each  boy  apprentice, 
will  amount  yearly,  one  year  with  another,  to  the  sum  of 
634/.  5s.  per  annum,  he,  the  said  Edward  Colston,  is 
contented  and  doth  agree  thereto;  and  they,  the  said 
master,  wardens,  assistants,  and  commonalty  of  Mer- 
chants Adventurers,  do  consent  to  accept  and  take  the 
said  634/.  5s.  per  annum,  and  which  shall  be  in  the  first 
place  taken  out  of  the  clear  rents  and  profits  of  the  said 
manors  and  premises,  as  a  sufficient  allowance  for  the 
purposes  aforesaid,  and  that  the  surplus  of  the  rents 
and  profits  of  the  said  manors  and  premises  shall  be 

disposed 
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disposed  and  applied  towards  the  payment  of  such  out-  1842. 

goings,  wherewith  the  said  manors  and  premises  are,  ^rC*^ 

and  shall  be  chargeable  and  liable  unto.     And  for  pre-  Attorney. 

venting  and  avoiding  of  all  disputes  and  controversies  B^BAL 

about  the  yearly  value  of  the  said  manors,  lands,  and         The 

AIerchants 
premises;   and   to   the   end   the    fund    and    provision    Venturers' 

hereby  made  shall  not,  on  any  pretence,  be  deemed  or       Society. 

taken  deficient,  it  is  agreed,  by  and  between  the  said 

parties  to  these  presents,  and  hereby  so  declared,  that 

the  said  manor  and  lands  above-mentioned  to  have  been 

purchased  of  the  said  Edmund  Bcnxyer%  are  of  the  yearly 

value  of  450/.,  and  the  said  manor  and  lands  of  Locking 

are  of  the  yearly  value  of  250/.,  and  eight  cellars  and 

lofts,  being  parcel  of  and  belonging  to  the  said  great 

house  on  St.  Augustine's  Back,  are  esteemed  to  be  of  the 

yearly  value  of  20/.     All  which  rents,  amount  in  the 

whole  to  the  sum  of  720/.  per  annum,  out  of  which  the 

said  sum  of  634/.  5s.  per  annum  being  deducted,  there 

will  remain  the  yearly  sum  of  85/.  1 5s.;  out  of  which 

said  85/.  155.,  all  the   outgoings   wherewith   the  said 

manors  and  premises  are,  or  shall  be  subject  or  liable 

unto,  are  to  be  paid  and  discharged. 

"  And  whereas  the  taxes  payable  out  of  the  said 
premises  are  computed  to  amount  unto  the  yearly  sum 
of  62/.  14s.  8tf.f  as  by  the  first  schedule  hereunto  an- 
nexed appears,  which  taxes  are  to  be  paid  by  the  said 
Edward  Colston  in  manner  hereinafter  expressed. 

"  And  whereas  the  outgoings  necessarily  incident 
thereto  are  by  the  first  schedule  computed  to  amount 
to  the  yearly  sum  of  66/.  15s.,  and  the  same  being  taken 
out  of  the  said  85/.  15s.,  there  will  then  remain  the 
yearly  sum  of  19/.,  which  said  sum  of  19/.  shall,  and 
ought  to  be,  applied  for  the  uses  and  purposes  after- 
mentioned. 

"And 
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1642.  "  And  it  is.  hereby  farther  agreed,  that  true  accounts 

~0~ifC*~'J'  ^M  be  taken  yearly  for  two  years  now  next  coming, 

Attorney-  as  well  of  the  taxes  as  of  the  outgoings,  whereby  it 

General  may  appear  jjow  much  the  same  may  yearly  amount 

The  unto;  that  in  case  the  said  66/.  155.  for  outgoings  shall 

Venturers9  not  ^  sufficient  to  make  good  the  same,  that  then 
Society*  what  shall  be  wanting  may  be  supplied  by  the  said 
Edward  Colston  and  his  executors.  And  in  case,  either 
by  the  ceasing  or  decrease  of  taxes  or  otherwise,  the 
same  shall  be  more  than  sufficient,  that  then  the  surplus 
thereof  shall  be  applied  to  the  advantage  of  the  house, 
either  by  increase  of  the  number  of  boys,  or  making 
good  contingencies  as  after-mentioned. 

"  ^And  forasmuch  as  the  monies  to  be  raised  by  finest 
pr  granting  and  renewtog' leases  anel  copies,  and  6ther 
casual  profits  are/  in  the* said j calculation  of  720/.  per 
annum,  valued  and  computed  to  b£  yearly  100/.:  it  is 
therefore  agreed,  that  a  particular  account  shall  be 
taken  and  kept  of  such  fines  or  other  casual  profits, 
and  once  within  ten  years  such  accounts  shall  be  made 
up;  and  in  case  the  same  shall  amount  to  more  than 
sufficient  to  make  good  the  said  100/.  per  annum,  with 
the  interest  of  such  monies  as  shall  be  in  the  meantime 
advanced  to  make  up  the  said  100/.  per  annum,  that 
then  such  surplus  (if  any)  shall  remain  as  a  stock,  to 
supply  and  make  good  any  contingencies  that  may 
happen  to  the  prejudice  or  damages  of  the  manors  aud 
lands  hereby  conveyed,  or  any  deficiency  in  the  out- 
goings or  otherwise." 

The  deed  afterwards  contained  a  provision  for  the 
appointment  of  the  boys  by  Edward  Colston  and  the 
society,  and  it  provided  as  follows : — "  Provided  always, 
and  that  in  case  the  said  master,  wardens,  assistants,  and 
commonalty  of  Merchants  Adventurers   shall  sink  or 

lessen 
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lessen  the  number  of  fifty  boys,  and  shall  not  fill  them 
up  again  to  the  number  of  fifty  within  one  year,  or 
refuse  to  admit  the  said  ten  foreigners,  or  any  of  them, 
unless  for  the  cause  or  reason  after  mentioned;  that 
then,  and  in  such  case,  it  shall  and  may  be  lawful  for  the 
said  Edward  Colston,  during  his  life,  or  for  his  executors 
after  his  death,  and  afterwards  for  his  said  nominees, 
and  the  survivors  or  survivor  of  them,  or  the  greater 
number  of  such  survivors,  and  in  case  of  their  several 
neglects  or  failure,  for  the  Governors  of  Christ's  Hospital 
in  London,  to  enter  into  and  upon  the  said  manors  and 
premises,  and  to  apply  the  rents,  issues,  and  profits 
thereof,  for  the  sole  use  and  benefit  of  the  said  Christ's 
Hospital;  and  the  said  trustees,  their  heirs  and  assigns 
shall,  from  thenceforth,  stand  seised  of  the  said  manors 
and  premises  accordingly." 


1842. 


The 
Attorney- 
General 
v. 

The 

Merchants 

Venturers' 

Society. 


The  deed  afterwards  contained  a  proviso,  that  upon 
the  deaths  or  removal  of  any  of  the  fifty  boys,  no 
successors  should  be  admitted  till  one  full  quarter  of  a 
year  had  expired  from  such  death  or  removal  of  a  pre- 
decessor, to  the  intent  that  a  quarter's  allowance  might, 
from  time  to  time,  remain  and  be  for  the  benefit  of  the 
house.  It  was  also  provided,  that  if  by  fire,  floods, 
hurricane,  famine,  wars,  or  such  like  inevitable  accidents, 
either  on  the  manors  and  lands,  or  the  tenants  thereof 
whereby  they  should  be  disabled  to  pay  the  rents,  or 
by  reason  whereof  the  rents  should  be  lessened,  or  the 
expenses  of  reparation  augmented,  then,  and  in  that 
case,  the  number  of  poor  boys  might  be  lessened,  so 
long  only  and  no  longer,  than  until  the  charges  and 
expenses  thereby  occasioned  should  be  raised,  and  the 
loss  made  gqpd.  The  society  then  covenanted  with 
Colston,  his  heirs  and  assigns,  that  they  would,  for  ever, 
"  observe,  perform,  and  keep  all  and  every  the  trusts 
thereby  in  them  reposed,  in  such  order,  method,  and 

manner, 
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manner,  as  the  same  were  therein  agreed,  appointed, 
and  declared." 

The  deed  then  recited,  that  the  society  had  been  put 
into  possession  at  Lady-day  1708,  and  that  no  boys 
could  be  admitted  till  Lady-day  1709;  and  the  society 
covenanted,  that  they  would  be  accountable  for  the  said 
manors,  lands,  and  premises  above  mentioned  to  be 
conveyed,  according  to  the  valuation  and  certainty  of 
rents  thereinbefore  agreed,  deducting  out  of  the  same  all 
such  outgoings  as  were  mentioned  in  the  first  schedule, 
and  would  pay  and  apply  the  clear  rents  and  profits 
thereof,  (such  deductions  being  made  as  aforesaid,)  in 
such  manner  as  the  said  Edvoard  Colston  should  appoint, 
and  should  and  would,  at  the  end  of  every  ten  years, 
not  only  account  for  all  fines  for  renewal  of  estates,  and 
what  should  be  saved  by  the  not  taking  in  boys  till 
after  the  determination  of  thirteen  weeks  from  the 
going  out  or  removal  of  the  predecessor,  to  the  intent 
that  if  any  surplus  might  happen,  over  and  above  what 
the  said  master,  wardens,  assistants,  and  commonalty  of 
Merchants  Adventurers  should  have  expended  in  sup- 
porting and  maintaining  the  said  charity  and  school- 
master, the  same  might  be  applied  for  the  advantage  of 
the  said  house;  and  Colston  covenanted  to  pay  the 
taxes  mentioned  in  the  schedule,  or  make  sufficient  pro- 
vision for  them. 


The  deed,  then  reciting  that  Colston  had  resolved  to 
add  fifty  boys  more  to  the  other  fifty,  whereby  to  in- 
crease the  number  to  one  hundred,  witnessed,  that  he 
granted  and  confirmed  to  the  same  feoffees,  and  their 
heirs  divers  fee  farm  rents,  amouuting  in  the  whole  to 
558/.  165.;  to  hold  the  same  to  the  feoffees,  in  trust, 
after  the  25th  of  March  1710,  to- permit  the  Society  of 
Merchants  Venturers,  for  ever,  to  take,  receive,  and  enjoy 

the 
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the  same,  upon  the  trusts,  confidences,  ends,  and  pur-        1842. 
poses  following:  —  namely,  to  provide  for,  take  care  of,     V^mT"W 
and  maintain  fifty  other,  and  more  boys  over  and  be-    Attorney- 
sides  the  first  fifty  boys,  and  in  the  same  manner.  General 

The 
It  was  then  recited  that  the  society  had  computed  Venturers' 
that  the  yearly  costs  and  charges  of  maintaining  the  Soc  *?• 
charity  for  the  additional  fifty  boys  would  amount  to 
the  sum  of  55SL  5s.,  which  Colston  agreed  to,  and  that 
the  society  consented  to  accept  5531.  5s.  as  a  sufficient 
allowance  for  the  purpose,  and  that,  after  making  all  the 
allowance,  there  would  remain  the  sum  of  51.  1  Is.  of  the 
fee-farm  rents.  It  was  then  recited  that  15/.  lis.  would 
be  required  for  a  receiver  to  collect  the  rents,  and  that 
thereby  the  rents  would  be  sunk  10/.,  and  it  provided 
that  this  sum  of  10/.  should  be  paid  out  of  the  19/.  sur- 
plus of  the  revenue  appointed  for  the  first  fifty  boys, 
and  that  the  remainder  of  that  surplus  should  be  paid 
to  a  clergyman  to  teach  the  boys  their  catechism.  The 
society  covenanted  that  they  would,  at  all  times  there- 
after for  ever,  observe,  perform,  and  keep  the  trusts 
thereby  in  them  reposed,  for  the  said  last  fifty  boys,  in 
such  order,  method,  and  manner  as  they  were  thereby 
agreed  and  intended;  and  Colston  covenanted  to  pay 
the  taxes  charged  on  the  fee-farm  rents,  or  make  suffi- 
cient provision  for  payment  of  them,  so  that  the  fee-farm 
rents  thereby  granted  might  not  be  burthened  or  charge- 
able with  any  of  them,  nor  the  charity  thereby  intended 
for  the  said  last  fifty  boys  thereby  lessened. 

Edward  Colston,  by  his  will,  after  reciting  his  cove- 
nants to  pay  and  discharge  all  taxes  on  the  lands  and 
fee-farm  rents  settled  on  them  for  his  hospital,  directed 
his  executors  to  pay  and  discharge  them,  till  his  per- 
sonal estate  should  be  laid  out  in  lands,  and  then  to 
charge  the  lands  with  such  taxes ;  and  he  gave  to  the 

Vol,  V,  A  a  society 
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1842.        society  a  fee-farm  rent  of  39/.  17s.  6rf.,  which  he  charged 
^n^^     with  payments  to  charities  unconnected  with  the  school, 
Attorney-     amounting  to  28/.     And  reciting  the  settlement  of  the 
eneral      manors  0f  Beere  and  Locking  upon  the  hospital,  and  the 
The  covenants  of  the  merchants,  he  directed,  that  in  case 

Venturers*  tnev  should  have  duly  performed  the  same,  and  it  should 
Society.  appear  that  the  said  two  manors  had  not  let  for  or  pro- 
duced the  yearly  sums  they  bad  been  taken  for,  and 
that  by  reason  thereof  the  society  bad  been  bon&Jide 
losers  in  their  own  income  by  their  agreement,  that  then 
they  should  appropriate  to  themselves,  out  of  the  re- 
maining part  of  the  fee-farm  rents  of  39/.  175.  6d. 
thereby  devised  (being  112.  175.  6d.)  so  much  thereof  as 
should  be  found  to  be  wanting  and  necessary  to  enable 
them  to  comply  with  the  said  trust,  so  as  they  might 
not  be  losers  thereby ;  but  if  the  same  should  not  be 
wanted,  then  the  overplus  was  to  be  applied  for  clothing 
his  almstnen. 

After  the  death  of  Colston  his  representatives  made 
provision  for  the  future  outgoings. 

The  present  information  also  sought  relief  in  respect 
of  the  following  transactions,  which  took  place  after  the 
execution  of  the  trust  deed: — Some  of  the  lands  which 
the  society  purchased  for  Colston  from  Bawyer>  remained 
after  the  purchase,  and  were  at  the  date  of  the  trust 
deed,  in  the  occupation  of  Bawyer>  at  the  yearly  rent  of 
315/.,  and  Boayer  proposed  to  pay  25001.  as  a  fine  for 
a  lease  of  the  same  lands,  to  be  granted  to  him  for  the 
lives  of  himself  and  his  wife,  and  the  survivor  of  them, 
at  a  rent  of  51.  The  proposal  was  Complied  with  by 
the  society,  and  carried  into  effect;  and  by  indenture 
dated  the  26th  of  March  1709,  and  made  between  the 
feoffees  of  the  first  part,  the  society  of  the  second  part, 

and 
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and  Bamyer  and  wife  of  the  third  part;  the  manor        1842. 
of  Beere  and  the  lands  therein  referred  to  were  de-     N^J«f^ 
mised  to  Bawyer  and  bis  wife :  To  hold  to  them,  their    Attornbt- 
heirs,  and  assigns,  for  their  lives,  and  the  life  of  the  sur-      G«***al 
vivor  of  them,  at  the  yearly  rent  of  3152.     On  the  28th  The 

day  of  the  same  month,  by  an  indenture  made  between  vSwurbrs* 
the  same  parties,  after  reciting  that  Bowyer  had  pro-  Society. 
posed  to  buy  810/.  per  annum,  part  of  the  rent  of 
315/.  and  make  his  rent  5/.  per  annum  during  the 
lives  of  himself  and  his  wife,  and  the  survivor  of  them, 
it  was  witnessed,  that  in  consideration  of  25002.  paid  by 
Bomyer  and  wife  .to  the  treasurer  of  the  society,  Bawyer 
and  bis  wife  were  released  from  the  payment  of  310/., 
part  of  the  annual  rent  of  815/.  reserved  by  the  lease; 
and  the  society  covenanted  to  apply  the  310/.  per  an- 
num to  the  use  of  the  charitable  trust,  and' according  to 
the  true  intent  apd  meaning  of  the  settlement  It  ap- 
peared that  only  500/.,  part  of  the  2500/.,  was  actually 
paid  in  money ;  payment  of  the  remaining  sum  of  2000/. 
was  accepted  by  the  assignment  of  a  mortgage  debt  of 
2000/.  from  one  John  Hobbs,  and  secured  on  a  lease  for 
years  of  the  manor  of  Stogursey,  granted  to  Hobbs  by 
Eton  College ;  and  after  a  lapse  of  some  years,  and  by 
the  neglect  of  Hobbs  to  pay  the  debt,  the  society  became 
the  owners  of  the  manor  of  Stogursey,  and  have  ever 
since  continued  the  owners  thereof  under  the  leases 
granted  by  Eton  College. 

The  information  prayed  that  the  charity  founded  by 
Edward  Colston  in  the  year  1708  might  be  established, 
and  that  it  might  be  ascertained  of  what  the  property 
belonging  to  the  charity  consisted,  and  whether  the  De- 
fendants were  indebted  to  the  charity  in  any  sum  of 
money;  and  that  in  taking  the  accounts  which  were 
asked,  the  Defendants  might  be  charged  with  the  sum 
A  a  2  of 
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of  500/. ;  and  that  it  might  be  declared,  either  that  the 
manor  and  lands  of  Stogursey  were  held  by  the  Defend- 
ants in  trust  for  the  charity,  or  otherwise  that  the  charity 
was  entitled  to  the  sum  of  2000/.,  to  be  charged  in 
account  against  the  Defendants,  and  that  various  ac- 
counts might  be  taken  ;  and,  if  necessary,  that  a  scheme 
for  the  application  of  the  surplus  income  of  the  charity 
might  be  settled. 

The  Defendants,  by  their  answer,  insisted  that  the 
society  had  entered  into  a  contract  with  Colston,  by  the 
terms  of  which  they  were  bound  to  maintain  the  100 
boys  &c.  whatever  might  be  the  amount  of  the  rents  of 
the  property,  and  that  they  were,  by  their  contract,  en- 
titled to  the  surplus,  if  any. 

The  property,  it  appeared,  produced  about  3000/.  a 
year;  but  the  answer  stated  that  payments,  on  the 
whole  since  the  date  of  the  deed,  exceeded  the  receipts 
by  a  sum  of  3409/.  The  Defendants  also  stated,  that, 
from  the  establishment  of  the  charity,  the  society,  in 
their  accounts  rendered  to  Colston,  gave  credit  merely 
for  the  rents  at  the  estimated  and  agreed  amount,  and 
debited  him  with  the  agreed  amount  of  charges.  They 
also  relied  on  certain  proceedings  in  this  Court  relating 
to  this  charity  which  took  place  in  1760,  in  a  cause  of 
The  Attorney-General  v.  Middleton  as  binding  the  rights 
of  the  parties. 

Mr.  Pemberton  and  Mr.  Blunt,  in  support  of  the  in- 
formation. 

Mr.  Kindersley  and  Mr.  Osborne,  contra. 

Mr.  Pemberton,  in  reply. 


Attorney- 
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The  Attorney-General  v.   The   Corporation  of  2?ra- 
tol(a). 


The  Master  of  the  Rolls. 

This  information  prays  that  a  charity  founded  by  Ed- 
ward Colston  in  the  year  1708  may  be  established}  and 
that  it  may  be  ascertained  of  what  the  property  belong- 
ing to  the  charity  consists,  and  whether  the  Defendants 
are  indebted  to  the  charity  in  any  sum  of  money ;  and 
that,  in  taking  the  accounts  which  are  asked,  the  De- 
fendants may  be  charged  with  the  sum  of  500/. ;  and 
that  it  may  be  declared  either  that  the  manor  and  lands 
of  Stogursey  are  held  by  the  Defendants  in  trust  for  the 
charity,  or  otherwise  that  the  charity  is  entitled  to  the 
sum  of  2000/.,  to  be  charged  in  account  against  the  De- 
fendants ;  and  that  various  accounts  may  be  taken,  and, 
if  necessary,  that  a  scheme  for  the  application  of  the 
surplus  income  of  the  charity  may  be  settled. 


1842. 

The 
Attorney- 
General 
v 

The 

Merchants 

Venturers' 

Society. 

Aug.\. 


It  appears  that  in  and  before  the  year  1706  Mr. 
Edward  Colston,  a  native  of  Bristol,  was  desirous  of 
establishing  an  hospital  or  charity  there,  for  maintaining 
and  educating  fifty  poor  boys  and  placing  them  out  as 
apprentices,  and  that  such  charity  should  be  conducted 
by  the  Society  of  Merchants  Venturers  of  the  city  of 
Bristol,  of  which  Mr.  Colston  was  a  member.  It  was 
proposed  that  the  charity  should  be  maintained  by  a 
sufficient  revenue  arising  from  land,  which,  as  to  the 
greater  part  thereof,  was  to  be  purchased  for  the  pur- 
pose. And  after  a  correspondence  between  Mr.  Colston 
and  the  society  as  to  the  expense  of  maintaining  the 
charity,  the  society,  with  a  view  to  the  endowment  of 
the  charity,  and  acting  on  the  behalf  of  Mr.  Colston 

and 
(a)  3  Mad.  319.,  and  2  Jac.  $  W.  S94. 
Aa  3 
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1842.        and  at  his  expense,  procured  to  be  conveyed  to  them  a 
^wT^*     mansion-house  in  St.  August  in^s  Back  in  Bristol^  and 
Attorney-    the  manor  of  Beere  and  lands  in  Somersetshire.    These 
General      hereditaments,  together  with  the  manor  and  rectory  of 
The  Locking,  and  certain  lands  there,  which  belonged  to  Mr. 

Venturers'  Colston,  were  computed  to  be  of  the  annual  value,  of 
Society.  720/.,  subject  to  reduction  for  payment  of  taxes  and 
outgoings ;  and  the  society  having  reckoned  the  cost  of 
maintaining  the  charity  for  fifty  boys  at  6342. 5s.  per 
anuum,  it  was  considered,  that  if  independent  provision 
were  made  for  the  payment  of  taxes  and  some  outgoings, 
the  revenue  arising  from  the  estates  would  be  more 
than  sufficient  to  pay  the  other  outgoings  and  the  charges 
for  fifty  boys.  But  before  the  arrangement  was  com- 
pleted, Mr.  Colston  desired  to  extend  the  benefit  of  the 
charity  to  fifty  more  boys,  making  in  the  whole  100 
boys,  and  for  that. purpose  to  appropriate  fee-farm  rents 
to  the  amount  of  5581.  16$.  per  annum,  and  the  society, 
considering  that  the  charge  of  the  additional  fifty  boys 
would  be  553/.  5s.,  agreed  to  accept  the  trust 

The  trusts  might  have  been  very  simple,  if  the  com- 
puted revenue  of  720/.  had  consisted  merely  of  annual 
rents,  and  if  the  taxes  and  outgoings  could  have  been 
ascertained  sums;  but  in  the  computation  which  was 
agreed  to,  the  fines  paid  on  copies,  and  the  renewal  of 
leases  on  which  some  of  the  lands  were  held,  were  com- 
puted at  the  annual  sum  of  100/.,  and  might,  in  fact, 
turn  out  to  be  greater  or  less  in  any  year,  and  the  taxes 
and  other  outgoings,  which  were  computed,  the  taxes  at 
62/.  14s.  Sd.  and  the  other  outgoings  at  661*  1 5*,  making 
together  129/.  95.  Sd.  per  annum,  were  variable,  aud 
would,  if  deducted  from  the  computed  rent  of  7202., 
reduce  it  to  590/.  10s.  4dL,  and  make  it  less  than  the 
computed  sum  of  634/.  5s.,  the  computed  charge  for 
the  first  fifty  boys ;  and  moreover,  the  surplus  of  the 

558/.  165. 
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5582.  16&,  the  amount  of  the  fee-farm  rents  after  paying        1842. 

5SSL  5s.,  the  computed  annual  charge  for  the  additional     ^^^C^ 

The 
fifty  boys,  would  leave  only  a  surplus  of  Bl  lis.,  which     Attorney- 

would  not  be  sufficient  to  pay  a  receiver  of  the  rents.      g»n«ral 


t>. 


These  circumstances  were  to  be  provided  for,  and  the         The 
provisions  gave  rise  to  some  peculiarities  and  to  some    Vjwt  "mes1 
complication  in  the  foundation  deed.     There  is  a  com*       Society, 
bination  of  contract  or  covenant  and  trust,  which  has 
given  rise  to  the  question  which  is  to  be  determined  in 
this  Court. 

The  Attorney-General  contends,  that  the  Society  of 
Merchants  Venturers  .took  the  estates  which  were  con- 
veyed to  them,  as  trustees  only,  and  for  the  benefit  of 
the  charity ;  and  that  they  took  the  trust  accompanied 
by  an  obligation  to  maintain  the  charity  for  100  boys, 
even  if  the  revenue  of  the  charity  estate  should  be  insuf- 
ficient, unless  such  insufficiency  were  occasioned  by  fire, 
hurricane,  or  other  inevitable  accident. 

The  Defendants  contend,  that  the  estates  were  con- 
veyed to  then*  absolutely,  for  their  own  use,  subject  only 
to  the  condition  of  their  maintaining  the  charity  for  1Q0 
boys  according  to  the  directions  of  the  founder. 

After  considering  the  accounts  and  other  documents 
produced,  I  think  that  the  question  depends  on  the  con- 
struction of  the  deed  of  the  25th  of  November  1708, 
which  requires  great  attention  and  consideration.  It 
clearly  purports  to  be  a  contract  on  the  part  of  the  so- 
ciety to  accept  and  perform  a  trust;  and  from  the  argu- 
ment on  both  sides,  it  would  seem  to  be  admitted,  that 
if  the  rents  were  to  fall,  the  society  would  nevertheless 
be  bound  to  perform  the  trusts,  and  thence  the  Defend- 
ants deduce  an  argument,  that  they  were  entitled  to  any 
profit  which  might  arise  from  an  increase  of  rent 

A  a  *  The 
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The  deed  was  made  between  Edward  Colston  of  the 
first  part,  Sir  John  Duddiestone  and  several  other  persona 
named  as  feoffees  of  the  second  part,  and  the  Society  of 
Merchants  Venturers  of  the  third  part,  and  it  was  there- 
by witnessed,  that  Colston  conveyed  to  the  feoffees  and 
their  heirs,  the  mansion-house  at  St.  Augustine's  Back, 
the  manor  of  Beere,  with  divers  hereditaments  there, 
some  of  which  were  held  by  tenants  on  leases  for  lives, 
the  manor  and  rectory  of  Locking,  the  advowson  of  the 
vicarage  of  Locking,  and  divers  hereditaments  there : 
to  hold  to  the  feoffees  in  fee,  with  a  proviso,  that  the 
conveyance  was  upon  the  trusts  only,  and  to  the  only 
intents  and  purposes  following ;  that  is  to  say,  that  the 
feoffees  should  permit  the  society  to  bold  the  manors 
and  hereditaments  with  the  appurtenances,  to  grant, 
renew,  and  fill  up  leases  and  copyhold  estates,  and  re- 
ceive the  fines,  and  likewise  the  rents,  issues,  and  profits 
of  the  premises,  upon  the  trusts,  confidences,  and  for 
the  only  ends  and  purposes  following:  and  the  trust 
was,  to  permit  the  mansion-house  to  be  used  for  the 
habitation  of  fifty  poor  boys  and  schoolmasters,  to 
maintain  the  boys,  and  put  them  out  apprentices,  and 
repair  the  house.  So  far  we  have  merely  trust ;  but  the 
deed  then  recites,  that  the  society  have  computed  the 
yearly  costs  and  charges  of  the  trust  at  634/.  5s.  per 
annum,  and  that  Mr*  Colston  agreed  thereto,  and  that  the 
society  consented  to  take  the  6S4£  5*.,  which  should  be, 
in  the  first  place,  taken  out  of  the  rents,  as  a  sufficient 
allowance  for  the  purposes  aforesaid,  and  that  the  sur- 
plus of  the  rents  and  profits  should  be  applied  towards 
the  payment  of  such  outgoings  wherewith  the  manors 
and  premises  should  be  chargeable.  No  suggestion 
here  that  any  part  of  the  surplus  should  be  applied  to 
their  own  use ;  the  surplus  was,  in  this  place  only,  made 
applicable  to  the  payment  of  outgoings;  but  the  deed 
proceeds :  —  And  for  preventing  and  avoiding  all  dis- 
putes 
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putes  and  controversies  about  the  yearly  value  of  the  1842. 
manors,  lands,  and  premises,  and  to  the  end  the  fund  ^^rC^ 
and  the  provision  thereby  made  should  not,  on  any  Attorney- 
pretence,  be  deemed  or  taken  to  be  deficient,  it  was  BN*RAL 
agreed  and  declared,  that  the  manor  and  lands  pur-  The 
chased  from  Bawyer  were  of  the  yearly  value  of  4502.,  Venturers' 
the  manor  and  lands  of  Locking  were  of  the  yearly  Society. 
value  of  250/.,  and  that  the  cellars  and  lofts  of  the 
house  were  esteemed  of  the  yearly  value  of  20/.,  in  all 
720/.,  from  which  being  deducted  634/.  5s.  for  the  so- 
ciety to  answer  the  purposes  of  the  charity,  there  re- 
mained a  surplus  of  85/.  155.,  out  of  which  all  the 
outgoings,  wherewith  the  manors  and  premises  were  or 
should  be  subject  or  liable  unto,  were  to  be  paid  and 
discharged.  It  is  to  be  observed,  that  the  sum  of 
85/.  155.  was  known  to  be  insufficient  for  the  payment 
of  the  taxes  and  other  outgoings;  and  the  society, 
having  stipulated  for  their  own  protection  that  the  sum 
required  for  the  costs  and  charges  of  the  charity  should 
be  first  taken  out  of  the  rents,  appear  to  have  been 
willing  to  rely  on  the  means  provided  to  answer  the 
outgoings.  The  taxes  were  computed  to  amount  to 
62/.  14s.  8<£,  and  were  to  be  paid  by  Mr.  Colston.  The 
remaining  outgoings  were  computed  at  661. 155.,  and 
were  to  be  paid  out  of  the  85/.  155.,  of  which  a  yearly 
sum  of  19/.  would  be  left,  and  care  was  taken  that  the 
sum  of  19/.  should  not  go  for  the  benefit  of  the  society, 
by  providing  a  specific  application  of  it,  for  the  benefit 
of  the  charity.  The  taxes  and  outgoings  might  increase 
or  decrease.  All  the  taxes  and  any  increase  of  outgo- 
ings, beyond  the  66/.  155.,  were  to  be  paid  by  Colston; 
but  if  by  ceasing  or  decrease  of  taxes  the  same  should 
be  more  than  sufficient,  the  surplus  thereof  was  to  be  ap- 
plied to  the  advantage  of  the  bouse,  either  by  increase 
of  boys  or  making  good  contingencies.  It  appears, 
therefore,"  that  an  increase  of  sums  applicable  to  the 

charity 
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1842.  charity  was  in  the  contemplation  of  the  parties,  in  the 

V^J^|/  event  of  taxes  and  outgoings  becoming  less.     An  in- 

Attornby-  crease  by  improvement  of  rent  is  not  specifically  pro- 

General  yided  for ;  but  on  ^  c^pmed  rent  0f  720/.,  it  was 

The  provided  that  6S4/.  5s.  should  be  first  taken  for  the 
YkktvkIIs*  charity,  and  that  19/.,  part  of  the  residue,  should  be  ap- 
Society.  propriated  to  other  purposes;  and  these  applications, 
allowing  of  661. 1 5s.  being  applied  for  outgoings,  it  is 
agreed,  that  if  the  whole  sum  of  661. 1 5s.  should  not  be 
wanted  for  outgoings,  any  surplus  should  be  applied  to 
the  benefit  of  the  house.  No  greater  sum  than  66L  1 5s. 
was  to  be  applied  for  outgoings,  because  Colston  was  to 
supply  any  deficiency.  Another  instance  of  regard  to 
the  interest  of  the  charity  immediately  follows.  The 
deed  recites,  that  as  the  monies  to  be  raised  by  fines  on 
granting  or  renewing  leases  and  copies  and  other  casual 
profits  were,  in  the  calculation  of  720/.  per  annum,  valued 
and  computed  at  100/.  per  year;  it  was  agreed,  that  a 
particular  account  should  be  taken  and  kept  of  the  fines 
and  casual  profits,  and  that  such  accounts  should  be  made 
up  once  in  ten  years ;  and  if  the  same  amounted  to  more 
than  sufficient  to  make  up  100/.  per  annum,  with  inter- 
est of  any  monies  advanced  in  the  mean  time  to  make 
up  the  100/.  per  annum,  then  that  such  surplus  should 
remain  as  a  stock  to  supply  any  contingencies  that  might 
happen  to  the  prejudice  of  the  manors  and  lands,  or  any 
deficiencies  in  the  outgoings,  or  otherwise.  .  Thus  any 
surplus  of  the  computed  income,  which  arose  from 
fines  and  casual  profits,  was  to  be  applied  for  the  benefit 
of  the  charity,  and  it  does  not  seem  likely  that,  a  sur- 
plus of  rents,  of  which  fines,  are  in  a  sort  the  anticipa- 
tion, was  intended  to  be  applied  in  a  different  manner. 
The  clause  shews  that  it  was  anticipated,  that  in  some 
years  the  society  might  be  required  to  advance  money, 
to  make  up  the  computed  annual  sum  .of  100/.,  and 
these  advances  were  to  be  repaid  with  interest,  before  a 
surplus  applicable  to  the  purposes  of  the  charity  was  to 

be 
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be  declared.     The  deed  afterwards  contained  a  pro-  1842. 

vision  that  upon  the  deaths  or  removal  of  any  of  the  N^!mf^ 

fifty  boys,  no  successor  should  be  admitted  till  one  full  Attorney. 

quarter  of  a  year  had  expired  from  such  death  or  re-  Gm,bea* 


V. 


moval  of  a  predecessor,  to  the  intent  that  a  quarter's  The 
allowance  might,  from  time  to  time,  remain  and  be  for  Venturers' 
the  benefit  of  the  house.  We  have,  therefore,  express  Society. 
provision  for  the  charity  being  benefited,  first,  by  any 
diminution  of  outgoings;  secondly,  by  any  excess  of 
fines  and  casual  profits  beyond  the  average  annual  sum 
of  1002. ;  and,  thirdly,  by  delaying  admissions  for  a  full 
quarter  of  a  year  after  vacancies  occurred ;  and  on  the 
other  band,  it  was  provided,  that  if  by  fire,  floods,  hur- 
ricane, famine,  wars,  or  such  like  inevitable  accidents, 
either  on  the  manors  and  lands,  or  the  tenants  thereof, 
whereby  they  should  be  disabled  to  pay  the  rents,  or  by 
reason  whereof  the  rents  should  be  lessened,  or  the  ex- 
penses of  reparation  augmented,  then,  and  in  that  case, 
the  number  of  poor  boys  might  be  lessened,  so  long 
only,  and  no  longer  than  until  the  charges  tfhd  expenses 
thereby  occasioned  should  be  raised,  and  the  loss  made 
good.  The  society  then  covenanted  that  they  would,  for 
ever  observe,  perform,  and  keep  all  and  every. the  trusts 
thereby  in  them  reposed,  in  such  order,  method,  and 
manner  as  the  same  are  therein-  agreed,  declared,  and 
appointed.  The  deed  then*  reciting  that  Coition  bad 
resolved  to  add  $fty   boys   more  to  the  other  fifty,  / 

whereby  to  increase  the  number  to  100,  witnessed, 
that  he  granted  and  confirmed  to  the  same  feoffees  and 
their  heirs,  divers  fee-farm  rents,  amounting  in  the 
whole  to  558/.  16s.;  to  bold  the  same  to  the  feoffees,  in 
trust  after  the  25th  of  March  1710,  to  permit  the  Society 
of  Merchants  Venturers  for  ever  to  take,  receive,  and  *w 
enjoy  the  same,  upon  the  trusts,  confidences,  ends,  and 
purposes  following :  namely,  to  provide  for,  take  care 
of,  and  maintain  fifty  other  and  more  boys,  over  and 

besides 
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besides  the  first  fifty  boys,  and  in  the  same  manner.  It 
was  then  recited  that  the  society  had  computed  that  the 
yearly  costs  and  charges  of  maintaining  the  charity  for 
the  additional  fifty  boys  would  amount  to  the  sum  of 
553/.  5s.,  which  Colston  agreed  to;  and  that  the  society 
consented  to  accept  55S/.  5s.  as  a  sufficient  allowance  for 
the  purpose ;  and  that,  after  making  all  the  allowance, 
there  would  remain  the  sum  of  5/.  lis.  of  the  fee-farm 
rents.  It  was  then  recited  that  15/.  lis.  would  be  re- 
quired for  a  receiver  to  collect  the  rents,  and  that 
thereby  the  rents  would  be  sunk  10/.  ;.and  it  provides 
that  this  sum  of  10/.  should  be  paid  out  of  the  19/. 
surplus  of  the  revenue  appointed  for  the  first  fifty  boys, 
and  that  the  remainder  of  that  surplus  should  be  paid  to 
a  clergyman  to  teach  the  boys  their  catechism. 


Such  is  the  purport  of  the  deeds,  so  far  as  relates  to 
the  application  of  the  revenue  of  the  charity.  The 
indications  in  favour  of  the  case  of  the  Defendants  are, 
first,  that  the  society  stipulated  to  maintain  the  charity 
for  certain  fixed  sums  payable  out  of  rents  of  a  com-* 
puted  definite  amount,  to  which  they  agreed  to  abide, 
and  consequently  might  have  the  same  number  of  boys 
to  maintain  at  the  same  costs,  although  the  rents 
in  particulars  years  should  fall  to  any  amount,  pro- 
vided the  fall  did  not  arise  from  fire,  hurricane,  or 
other  inevitable  accident.  Having  to  bear  the  risk 
of  loss,  they  argue  that  they  ought  to  have  the  benefit 
of  profit.  Secondly,  there  is  a  clause  of  forfeiture  (a), 
which  would  be  idle  if  it  were  not  contemplated 
that  they  had  something  valuable  to  lose.  It  does 
not  appear  that  any  defalcation  of  rent  was  contem- 
plated, except  from  two  causes,  first  inevitable  acci- 
dent, 

(a)  Attorney-General  v.  The 
Cordwomerf  Company,  3  MyL  $ 
K.  554. ;  and  Attorney-General  v. 


The  Coopers'  Company,  3  Beat. 
S9. 
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dent,  in  which  case  the  costs  and  charges  were  to  be        1842. 
reduced  till  the  loss  was  made  good ;  and  secondly,  the     *^rC^^ 
amount  of  fines  and  casual  profits  being  less  than  the    Attornky- 
computed  annual  sum  of  100/.,  in  which  case  it  seems        ■k*ral 
to  have  been  intended,  that  the  society  should  advance         The 
money  to  make  good  the  deficiency,  and  that  such    Venturers* 
money  should  be  afterwards  repaid  with  interest.     Col-       8ociety. 
ston  undertook  heavy  burthens,  and  it  is  said  that  the 
society  undertook  a  risk  of  loss.    In  these  circumstances, 
if  an  increase  of  ordinary  rent  had  been  contemplated, 
Colston,  if  he  had  not  desired  the  surplus  to  be  applied 
for  the  benefit  of  the  charity,  would  probably  have  de- 
sired relief  from  his  own  burthens,  and  the  society,  if 
they  had  not  intended  to  treat  the  whole  as  subject 
to  the  trust,  would  probably  have  desired  to  secure  the 
profit  by  express  stipulation.     But  it  does  not  appear 
that  any  increase  of  rents  was  contemplated,  otherwise 
than  as  there  might  be  more  money  received  from  fines 
and  casual  profits,  than  would  be  sufficient  to  make  up 
the  average  annual  sum  of  100/.,  and  in  this  case  the  sur- 
plus is  appropriated  to  the  benefit  of  the  charity.     Add 
to  these  circumstances  the  general  words  by  which  it 
appears  that  all  the    property  was  conveyed  for   the 
purposes  of  the  trust  thereby  established,  the  care  taken 
to  provide  for  the  application  to  the  purposes  of  the 
trust  of  the  full  amount  of  the  computed  revenue,  the 
care  taken  to  secure  for  the  benefit  of  the  charity  any 
saving  from  the  diminution  of  outgoings,  and  the  bur- 
then assumed  by  Colston  of  providing  for  the  payment 
of  taxes  and  outgoings,  beyond  the  computed  amount, 
in  order   that  the  charity  might  have  the  full  benefit 
intended,  it  appears  to  me  that  the  object  was  to  esta- 
blish a  trust  for  the  benefit  of  the  charity  alone. 

The  deed,  though  founded  in  contract,  appears  to 
me  to  result  in  trust.    The  purpose  of  Coltson  was 

charity ; 
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charity ;  he  conveyed  valuable  estates,  and  besides  that, 
entered  into  very  burtheasome  covenants.  The  society 
may  also  have  had  a  charitable  purpose ;  but  whether 
they  had  or  not,  they  obtained  the  patronage  of  the 
vicarage  of  Locking,  the  nomination  of  the  school- 
masters, and  of  one  half  of  the  boys  who  were  to  have 
the  benefit  of  the  charity.  It  may  have  been  well 
worth  their  while  to  enter  Into  the  covenants,  which  by 
this  deed  they  bound  themselves  to  perform.  The 
advantages  they  acquired  might  well  be  such,  that  the 
fear  of  forfeiting  them  would  operate  as  a  motive  to 
induce  them  to  execute  the  trust  faithfully.  I  have, 
under  these  circumstances,  come  to  the  conclusion,  that 
all  the  rents  arising  from  the  manors  and  lands  com- 
prised in  the  deeds,  ought  to  be  applied  for  the  purposes 
of  charity. 


The  particular  transactions  which  the  information 
complains  of,  though  carried  into  effect  after  the  execu- 
tion of  the  trust  deed,  were  the  result  of  a  negotiation 
previously  entered  into.  It  is  said  that  the  consent  of 
Colston  was  asked,  but  there  is  no  proof  that  it  was 
given ;  and  the  terms  of  his  trust  deed  appear  to  me  in- 
consistent with  the  supposition  that  he  did  consent  The 
case  is — [His  Lordship  recapitulated  the  circumstances  of 
the  transaction  with  Bowt/er  in  the  terms  before  stated, 
and  then  proceeded.]  In  respect  of  this  transaction 
the  information  prays,  that  the  Defendants  may  be 
charged  with  ths  sum  of  500/.  which  they  received,  and 
that  it  may  be  declared  that  the  Defendants  hold  the 
manor  of  Stogursey  in  trust  for  the  charity,  or  that  they 
ought  to  be  charged  with  the  sum  of  2000/.  which  was 
secured  by  an  assignment  of  the  mortgage  of  Hobbs. 


I  am  of  opinion  that  the  society  had  no  right  thus  to 
deal  with  the  trust  property  for  their  own  benefit,  and 

that 
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that  they  are  chargeable  with  any  profit  which  arose 
from  the  transaction,  and  that  in  making  the  inquiry  as 
to  the  profit  they  made, .  they  ought  tp  be  charged  in 
account  with  the  sum  of  2500/.!  and  to  have  credit  for 
the  sum  of  310/.  which  they  paid  or  accounted  for 


1842. 


The 

Attorn by- 

General 

v. 

The 

during  the  lives  of  Sawyer  and  wife,  and  I  think  that   Venturers' 

the  Defendants  should   be  charged    with   the  amount       Society. 

of  such  profit  as  the  Master  shall  find  to  have  been 

made  by  the  transaction,  and  interest  thereon. 


The  terms  of  the  decree  were  afterwards  discussed, 
and  it  was  ultimately  arranged  to  the  effect  following :  — 


EXTRACT   FROM    DECREE. 


a  Declare  the  lands,  &c.  are 
held  on  charitable  trusts,  and 
that  the  Defendants  arc  not  en- 
titled to  appropriate  any  part  of 
the  rents  to  their  own  use ;  and 
declare  that,  under  the  circum- 
stances, the  Manor  of  Stogursey 
is  vested  in  the  Defendants,  in 


trust  for  the  same  charitable 
purposes.  Let  the  Master  in- 
quire of  what  the  property  con- 
sists; take  an  account  of  the 
rents,  &c.  from  the  filing  of  the 
information,  and  approve  of  a 
scheme." 
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HOTHAM  v.  SOMERVILLE. 

npHE  circumstances  of  this  case  are  fully  detailed  in 
-*-    the  judgment  of  the  Court 

Mr.  Pemberton  and  Mr.  Glasse,  for  the  petitioner  Wil- 
li. Hotham. 

Mr.  Kindersley  and  Mr.  Faber,  for  other  parties  sup- 
ported the  petition. 

Mr.  Bigg,  for  Mr.  Fulwer  Craven. 

Mr.  Tinney  and  Mr.  Hallett,  for  Mr.  White^  in  opposi- 
tion. 

Mr.  Pemberton,  in  reply. 


July  9. 
Aug.  4. 

F.  and  W^ 
as  solicitors 
for  the  tenant 
for  life,  held 
the  title  deeds 
which  after- 
wards passed 
into  the  pos- 
session of  W. 
and  C,  their 
successors. 
The  tenant 
for  life  died, 
and  the  estate 
then  stood 
limited,  first, 
to  F.  and  W. 
for  500  years 
to  secure  a 
sum  of  2000/., 
with  re- 
mainder to 
trustees  for 
600  years  to 
secure  a  join- 
ture and  por- 
tions, with 
remainder  to 
A.  B.  in  tail. 

A»  B.  being 
an  infant,  a 

sStutedonhis  entitled,  was,  under  the  authority  of  an  act  of  parlia- 

behalf,  in 

which  the 

2000/.  was 

raised  on  the 

security  of  the 

term.    Upon  that  occasion,  F.  and  W.  covenanted  with  the  mortgagees  to  produce 

the  title  deeds  from  time  to  time,  and  not  to  part  with  them  ;  but  they  were  re- 

lievable  from  the  covenant  on  certain  terms.    A  receiver  was  appointed  in  the  suit, 

and  the  Court  directed  the  costs  of  the  solicitors  of  the  suit  to  remain  charges  upon 

the  estate  at  interest.     W.  and  C.  were  solicitors  in  the  suit  for  A.  B. 

A.  B.t  upon  coming  of  age,  presented  a  petition  for  the  delivery  of  the  title  deeds. 
Held,  that  (independently  of  the  covenant)  W.  and  C  held  the  deeds  for  A.  B.9  and 
not  for  the  termors,  but  the  covenant  having  been  entered  into  for  the  benefit  of 
the  infant,  F.  and  W.  were  not  bound  to  part  with  the  deeds,  until  released  from 
their  covenant.  Held  also,  that  W.  was  not  entitled  to  hold  the  deeds  for  the 
trustees  of  the  term  of  600  years,  or  for  any  costs  other  than  those  of  seeing  himself 
properly  released  from  the  covenant,  and  that  he  had  no  right  to  require  them  to 
be  delivered  to  the  receiver  in  the  cause. 


The  Master  of  the  Rolls. 

This  petition  prays  that  the  respondent  may  deliver 
up  certain  deeds  and  documents  to  the  solicitor  of  the 
petitioner. 

In  the  year  1808,  the  estate  to  which  the  petitioner  is 


ment,  purchased  and  conveyed  to  William  Hotham  of 
Bognor,  William  Hotham  of  York,  and  Jane  C&wan,  in 

fee, 
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fee,  in  trust  for  the  then  subsisting  uses  of  the  will 

of  Sir  Richard  Hotham:  viz.,  to  the  use  of  William      __ 

Hot ham 

Hotham  of  Bognor  for  life,  with  remainder  to  the  use  v. 

of  the  6rst  son  of  the  same  William  Hotham  in  tail,    S°*ERVILLB- 
with  other  remainders  over,  and  there  was  power,  en- 
abling the  tenant  for  life  to  secure  a  jointure  for  his 
widow,  and  portions  for  his  younger  children. 

On  the  occasion  of  this  purchase,  the  title  deeds  of 
the  estate  were  delivered  to  Messrs.  White  and  Fownes, 
as  the  solicitors  of  William  Hotham  of  Bognor,  the  tenant 
for  life. 

In  the  year  1809,  William  Hotham  of  Bognor,  in  pur- 
suance of  arrangements  made  on  his  marriage  in  1807, 
executed  deeds,  whereby  he  granted  an  annuity,  by  way 
of  jointure,  to  his  wife,  and  charged  the  estate  with  por- 
tions for  his  younger  children;  but  the  wife  having  died 
in  October  1810,  leaving  a  daughter  Jane  Marianne,  the 
only  issue  of  the  marriage,  that  deed  ceased  to  have  any 
operation. 

Jane  Cowan,  one  of  the  trustees  named  in  the  act 
of  parliament,  having  died  before  the  year  1819,  Mr. 
Fownes,  one  of  the  solicitors  of  William  Hotham  of 
Bognor,  was  appointed  a  trustee  in  her  place,  and  deeds 
were  executed  in  the  month  of  February  1819,  whereby 
the  estate,  formerly  vested  in  William  Hotham  of  Bognor, 
William  Hotham  of  York,  and  Jane  Oman  was  conveyed 
to  William  Hotham  of  Bognor,  William  Hotham  of  York, 
and  James  SomerviUe  Fownes.  {a) 

The  deeds  had  passed  from  the  possession  of  White 
and  Fownes  into  the  possession  of  Fownes  and  White, 

who 
(a)  He  afterwards  took  the  name  of  Somervillc. 

Vol.  V.  B  b 
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1842.       who  hud  succeeded  to  .their  business,  and  were  held  bj 
^^^     frames  and  White  as  the  solicitors  of  William  Hotham 
v.  of  Bognor. 

SOMBRVILLX. 

William  Hotham  of  Bognoryrvz  about  to  marry  again; 
previously  to  his  doing  so»  and  iq  order  to  make  provision 
for  his  daughter  and  only  child  of  his  first  marriage,  and 
to  provide  a  jointure  for  his  intended  wife,  and  portions 
for  the  younger  children  of  his  second  marriage*  he, 
by  an  indenture. dated  the  26th  day  of  February  1819, 
charged  the  estate  with  the  sum  of  2000/.,  as  the  por- 
tion of  his  daughter  Jane  Marianne  ;  and  pursuant  to  bis 
power,  and  for  better  securing  the  payment  of  the  20002., 
he  demised  the  estate  to  James  SomervUle  Faames  and 
Richard  Samuel.  White*  for  the  term  of  500  years,  on 
trust  to  raise  the  2000/.,  with  a  proviso  for  the  cesser 
of  the  term,  when  the  trusts  should  be  performed. 

•  By  this  deed  Messrs.  Fownes  and  White,  who  were 
the  solicitors  of  William  Hotham  of  Bognor,  and  who 
held  the  deeds  for  him,  became  the  trustees  of  the  term 
of  500  years,  for  securing  payment  of  the  daughter's 
portion;  but  the  acceptance  of  the  trust  did  not  vary  the 
custody,  which,  remained,  as  before,  in  the  hands  of 
Fownes  and  White,  as  the  solicitors  of  William  Hotham 
of  Bognop. 

In  pursuance  of  arrangements  made  on  the  second 
marriage  of  William  Hotham  of  Bognor,  a  deed,  dated 
the  20th  of  March  1819,  was  prepared.  It  was  not 
executed  till  some  years  afterwards,  when  circumstances 
had  in  some  respects  changed.  The  effect  ultimately 
was  to  secure  a  jointure  of  60/.  a  year  to  the  second 
wife,  >and  portions  -for  the  younger  children  of  -the 
second  marriage ;  and  for  these  purposes,  a  term  of  600 
years  was  vested  in  Henry  Usborne  atid  Fulwer  Craven, 

in 
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in  trust  to-  secure  the  jointure  and  the  portions  subject       1842. 
to  prior  charges. 

Of  the  second  marriage  there  were  three  children,  the 
petitioner  William  Beaumont  Hotham,  Richard  Henry  a 
younger  son,  and  Georgiana  an  only  daughter;  and, 
under  these  circumstances,  the  estate,  subject  to  a  fee- 
farm  rent,  stood  limited  to  William  Hotham  of  Bognor  for 
life,  remainder  to  William  Hotham  of  Bognor,  William 
Hotham  of  York,  and  James  SomerviUe  Foames,  as  trus- 
tees to  preserve  contingent  remainders,  remainder  to 
SomerviUe  and  White  for  the  term  of  500  years,  in  trust 
to  raise  the  portion  of  2000/.  for  Jane  Marianne,  the  only 
child  of  the  first  marriage;  remainder  to  Usborne  and 
CraveH  for  the  term  of  600  years,  in  trust  to  secure  the 
jointure  and  to  raise  the  sum  of  2500&  for  the  portions 
of  the  younger  children  of  the  second  marriage;  re- 
mainder to  the  petitioner  in  tail.  In  the  year  1895,  the 
title  deeds  were  in  the  possession  of  White  and  Carexo, 
the  successors  of  Foames  and  White  and  the  solicitors 
of  William  Hotham  of  Bognor. 

On  the  17th  of  January  1895,  William  Hotham  of 
Bognor  died.  The  trust  to  preserve  contingent  re- 
mainders ceased,  and  the  petitioner,  then  an  infant,  be- 
came tenant  in  tail  in  possession,  subject  to  the  charges 
and  the  terms  of  500  years  and  600  years,  vested  in 
trustees  for  the  purposes  before  mentioned. 

Mr.  White  contends,  that,  at  this  time,  Messrs.  Fownes 
and  White,  the  trustees  of  the  term  of  500  years,  be- 
came entitled  to  the  custody  of  the  deeds,  and  that 
White  and  Carew  held  them,  as  solicitors  for  Fownes 
and  White;  but  from  the  time  when  the  deeds  of  February 
1819  were  executed,  up  to  the  death  of  William  Hotham 
of  Bognor,  in  January  1835,  the  deeds  were  in  the  pos- 
B  b  2  session 
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1842.       session  first  of  Fawnes  and  White,  and  afterwards  of 
s^v-^/     White  and  Carew,  as  the  solicitors  of  William  Hotham 

xlOTHAJf 

v.  of  Bqgnor;  and  I  am  of  opinion  that,  after  the  death  of 

William  Hotham  of  Bognor,  it  was  the  duty  of  While 
and  Gzrcw  to  hold  them  for  the  owner  of  the  inherit- 


SOMERVILLB. 


ance. 

If  the  trustees  of  the  terms  had  been  wholly  inde- 
pendent of  White  and  Carew,  White  and  Carew  would 
not  have  been  justified  in  giving  up  the  deeds  to  them ; 
and  the  circumstance  that  White  was  one  of  the  trustees, 
and  also  one  of  the  solicitors,  does  not,  as  it  .appears  to 
me,  make  any  difference.  Those  who  had  a  right  to 
the  services  of  Mr.  White,  as  solicitor,  were  not  to  be 
prejudiced  in  any  way  by  the  fact  of  his  having  under  the 
circumstances  of  this  case  become  a  trustee  of  the  term. 

The  tenant  in  tail  in  possession,  being  an  infant, 
could  not  authorise  the  trustees  of  the  500  years'  term 
to  possess  themselves  or  retain  possession  of  the  deeds ; 
and  Messrs.  White  and  Carew,  who,  upon  the  death  of 
the  tenant  for  life,  became  the  solicitors  of  the  infant 
and  his  next  friend,  had  towards  him  a  duty  to  preserve 
the  deeds  for  his  use. 

The  petitioner,  the  tenant  in  tail  in  possession, 
being  an  infant,  Messrs.  Faames  and  White  entered  into 
possession  of  the  estate.  They  were  trustees  of  the 
term ;  but  I  think  that  they  must  be  deemed  to  have 
taken  possession  for  the  benefit  and  protection  of  the 
infant,  and  not  adversely  to  him.  Messrs.  White  and 
Carew,  who  hod  possession  of  the  deeds,  acted  as  so- 
licitors for  the  infant  or  his  next  friend,  and  in  that 
character  filed  a  bill,  4.0  have  the  rights  and  interests  of 
the  persons  having  claims  on  the  estate  declared,  and 
to  have  the  proper  accounts  taken. 

A  decree 
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A  decree  declaring  the  rights  was  made  on  the  12th        1842. 
December  1836,  and  it  was  ordered,  that  Fawnes  and     ^T^^^ 
White  should,  with  the  approbation  of  the  Master,  raise  v. 

the  sum  of  2000/.,  the  portion  of  Jane  Marianne,  the  Sombrvillb. 
costs  of  the  suit,  and  the  costs  of  raising  the  money. 
By  subsequent  proceedings  it  was  ultimately  ascertained, 
that  the  sum  of  3087/.  135.  lid.  was  proper  to  be  raised ; 
and  Lady  Charles  Somerset  having  advanced  that  sum,  a 
deed,  dated  the  9th  day  of  June  1838,  was  executed  by 
SomerviUe  and  White  of  the  first  part,  James  Beeves  of 
the  second  part,  Jane  Marianne  Hotham  of  the  third 
part,  and  the  mortgagees  of  the  fourth  part;  and  by  this 
deed  it  was  witnessed,  that  Fawnes  and  White  assigned 
the  residue  of  the  term  of  500  years,  except  the  last  day 
thereof,  to  the  mortgagees,  to  secure  the  repayment  of 
the  debt,  and  they  covenanted  that  they  had  done  no  act 
to  incumber,  and  took  from  the  mortgagees  a  covenant 
that  the  person  entitled  to  the  inheritance  should  con- 
tinue in  possession  of  the  estate,  until  default  should 
be  made  in  payment  of  the  mortgage  or  the  interest 
thereof. 

It  appears  to  me,  that  in  the  treaty  for  the  mortgage 
White  and  Carew  were  acting  not  only  as  solicitors  for 
Fawnes  and  White,  the  trustees  of  the  term  of  500 
years,  but  also  as  solicitors  for  the  infant  tenant  in  tail, 
and  with  a  proper  regard  for  his  interest.  It  was 
assumed  indeed,  as  I  think  without  sufficient  reason, 
that  White  and  Carem  held  the  deeds  for  Fawnes  and 
White;  or,  in  other  words,  that  Fawnes  and  White, 
as  trustees  of  the  term,  had  possession  of  the  deeds ; 
but  they  seem  to  have  been  aware,  that  they,  as  trustees 
of  the  term,  had  not  a  right  to  part  with  the  deeds,  even 
to  the  mortgagees  who  advanced  the  money ;  and  it  was 
therefore  announced,  at  an  early  period  of  the  treaty 
for  the  mortgage*  that  the  deeds  would  not  be  parted 
BbS  with; 


366  CASES  IN  CHANCERY. 

1842.        with;  and  this  proper  resolution  was  adhered  to,  after 

y^7**0^'     a  requisition  for  them  had  been  made  by  the  solicitor 

v.  of  the  mortgagees.     Messrs.  White  and  Carew  appear  to 

SOMERVILLB.     me  ^  J^^    feen  ^fi  aware   Qf  tJ,eJr  <Juty  to  fa    infaft 

tenant  in  tail,  for  whom  or  for  whose  next  friend  they 
were  acting  as  solicitors ;  and  they  seem,  likewise,  to 
have  contemplated  the  time  when  it  would  be  their 
duty  to  deliver  up  the  deeds  to  him;  and  Messrs. 
Fawnes  and  White,  supposing  that  they  had  the  deeds, 
or  perhaps,  not  very  accurately  considering  in  what 
character,  or  for  whom  they  were  held  by  White  and 
Carem,  but  recollecting  that  their  character  of  trustees 
of  the  term  arose  out  of  their  character  of  solicitors  for 
the  tenant  for  life,  were  very  properly  willing,  for  the 
benefit  of  their  client,  the  infant  tenant  in  tail,  to  enter 
into  a  qualified  covenant  for  their  production ;  and, 
accordingly,  in  their  letter  to  Messrs.  Annedey  and 
Reade  of  the  28th  of  March  1838,  they  say,  "  We  will 
give  you  a  covenant  from  Messrs.  Fawnes  and  White 
for  the  production  of  the  deeds,  and  we  dare  say  the 
guardian  of  the  infant  tenant  in  tail  will  join  them  in  the 
covenant,  in  which  the  usual  proviso  will  be  inserted 
for  relieving  them  therefrom,  in  the  event  of  their  part- 
ing with  the  deeds,  and  delivering  to  the  mortgagee  a 
new  deed  of  covenant  for  their  production  by  the  party 
to  whom  they  may  be  handed  over;  bnt  we  cannot 
consent  to  the  deeds  being  taken  ont  of  the  hands  of 
the  parties  who  now  hold  them/'  Ultimately,  by  a 
deed  dated  the  9th  day  of  June  18S8,  being  the  same  as 
the  date  of  the  mortgage,  and  which  was  executed  at 
the  same  time,  and  made  between  Fawnes  and  White 
of  the  one  part,  and  the  mortgagees  of  the  other  part, 
after  reciting  that  the  tenant  of  the  first  estate  of  free- 
hold was  an  infant,  that  the  deeds  were  then,  in  the 
custody  of  Faames  and  White,  and  that  it  might  be 
doubted  whether  they  would  be  justified  in  delivering 

up 
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up  the  deeds  to  the  mortgagees)  and  on  other  accounts,  1842. 
it  was  agreed  that  they  should  be  retained  by  Somervilie  VTp/-^' 
and  White,  upon  their  entering  into  the  covenants  after  _  v. 
mentioned;  Fownes  and  White  covenanted  that  they 
would,  from  time  to  time,  during  the  continuance  of  the 
security,  or  during  such  part  of  that  period  as  the  deeds 
should  remain  in  their  custody  or  power,  at  the  request 
of  the  mortgagees  and  without  expense  to  them,  pro- 
duce the  deeds  and  deliver  copies  thereof  to  the  mort- 
gagees, and  would  also  keep  and  preserve  the  deeds 
tradefaced,  and  would  not  deliver  them  over  to  any 
other  person,  unless  or  until  feuch  person  should,  at  his 
own  expense,  or  at  the  expense  of  the  estate,  give  to  the 
mortgagees  a  good  and  valid  covenant,  to  the  satis- 
faction of  the  mortgagees,'  for  the  production-  of  the 
deeds,  or  unless  or  until  Fownes  and  White,  or  one 
of  them,  should  have  given  to  the  mortgagees  two 
calendar  months'  previous  notice  in  writing,  of  their  or 
his  intention  to  deliver  up  the  same,  to  the  intent  that  the 
mortgagees  might  be  enabled,  before  the  actual  delivery 
of  the  deeds,  to  take  such  proceedings  as  they  might 
be  advised  in  relation  thereto.  And  it  was  declared, 
that  on  the  procuration  and  delivery  of  such  covenant, 
or  on  the  expiration  of  two  months  after  service  of  such 
notice,  in  case  the  deed  should  be  delivered  to  the  per- 
son named  Hi  such  notice,  the  covenant  of  Fownes  and 
White  should  cease. 

.  It  appears  to  me  that  this  transaction  was  of  a  nature 
to  be  beneficial  to  all  parties.  It  was  beneficial  to  the 
infant  that  the  charge  should  be  raised,  which  could 
probably  not  have  been  done  at  that  time  without  the 
covenant  of  Fownes  and  White,  who  acted  for  the  be- 
nefit of  the  infant  Plaintiff,  and  at  the  same  time  pro- 
vided the  means  of  relieving  themselves  from  all  care 
and  responsibility*  after  the  infant  should  come  of  age,  by 
B  b  4  the 
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1842.        the  declaration  that  their  covenant  should  cease  on  their 
delivering  the  deeds  to  another  person,  on  the  expiration 
v"  of  two  months'  notice  of  their  intention  to  do  so. 

SOMBRVILLE. 

Considering  the  transaction  as  beneficial  to  the  in- 
fant, and  that  the  infant  received  the  benefit,  I  mast 
do  justice  to  Messrs.  F&ames  and  White,  and  cannot 
take  the  deeds  out  of  their  hands  without  relieving 
them  from  their  responsibility.  I  am  of  opinion,  that 
whoever  may  have  been  previously  entitled  to  the  pos- 
session of  the  deeds,  Messrs.  F&ames  and  White  were 
afterwards  entitled  to  hold  them,  for  the  purpose  of  per- 
forming the  covenants  which  they  had  entered  into, 
until  they  were  duly  relieved  from  those  covenants ;  and 
it  therefore  appears  to  me,  that  after  the  execution  of 
this  deed,  the  title  deeds  ought  to  be  deemed  to  be 
held  by  White  and  Caremy  as  the  solicitors  of  Fawnes  and 
White. 

By  a  decree  on  further  directions,  made  in  the  cause 
on  the  6th  day  of  June  1840,  it  was,  amongst  other 
things,  declared,  that  the  costs  due  to  the  several  so- 
licitors were  to  remain  as  charges  on  the  estate,  bearing 
interest  at  the  rate  of  4  per  cent,  from  the  date  of  the 
Master's  report.  This  must  have  been  done  for  the 
purpose  of  avoiding  the  expense  of  raising  further  sums 
of  money  before  the  infant  Plaintiff  attained  his  age  of 
twenty-one ;  and  I  cannot  doubt  but  that  it  was  the  in- 
tention of  all  parties,  that  things  should  remain  in  the 
state  they  were  until  that  time  arrived,  and  then  that 
the  course  most  beneficial  and  least  expensive  to  him 
should  be  adopted. 

If  that  were  the  intention,  as  I  suppose  it  to  have 
been,  the  execution  of  it  has  been  much  impeded  by  the 
disputes  which  have  since  taken  place. 

In 
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In  March  1841,  Mr.  Henry  White  was  admitted  into        1842. 
the  firm  of  White  and  Carew,  which  was  thereupon     ^^^ 
changed  to  White,  Carew,  and  White;  but  in  the  month  c. 

of  May  following,  Mr.  Carew  retired  from  the  partner- 
ship, and  it  was  agreed,  amongst  other  things,  that  the 
deeds  relating  to  the  business  of  all  clients  who  should 
not  give  an  authority  for  their  removal  or  delivery  to 
Mr.  Carem  should  remain  with  Messrs.  White,  and  that 
the  deeds  relating  to  any  business  in  which  Mr.  White 
was  a  trustee,  should  remain  with  Messrs.  White. 

I  am  of  opinion  that  agreements  of  this  kind,  however 
much  they  may  affect  the  interests,  or,  what  is  perhaps 
thought  much  more  important,  the  feelings  of  the  so- 
licitors who  enter  into  them,  ought  not  to  be  allowed  to 
have  any  operation  whatever  against  the  clients,  whose 
business  and  interests  cannot,  without  their  own  express 
consent,  be  made  the  subject  of  any  such  arrangement; 
and  I  think,  that  the  right  to  the  possession  of  these  deeds 
is  to  be  determined  without  reference  to  that  arrange- 
ment 

Soon  after  the  dissolution  of  partnership,  the  next 
friend  of  the  infant  Plaintiff  and  the  several  members  of 
the  Hotham  family  thought  fit  to  employ  Mr.  Carew  as 
their  solicitor ;  and  they,  together  with  Mr.  Fcrwnes,  au- 
thorised, or  signed  letters  purporting  to  authorise,  Mr. 
Carew  to  receive  the  deeds  in  question  into  his  custody. 

Mr.  Carew  thereupon  demanded  the  deeds  from  Mr. 
White,  who  objected  and  refused  to  deliver  them,  on 
the  ground  of  the  covenant  which  he  and  Fownes  had 
entered  into  with  the  mortgagees.  I  think  that  Mr* 
Whites  objection  was  at  that  time  well  founded;  and 
that,  whatever  Mr.Fawnes  may  have  thought  proper 

to 
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1842.       to  do  (and  his  conduct  as  to  this  matter  appears  to  have 

Tpy^*'^     been  somewhat  vacillating),  Mr.  White,  having  entered 

v.  into  these  covenants  for  the  benefit  of  the  infelit,  had  a 

Somebvillk.  ^kt  to  insist  on  being  relieved  from  them  before  he 

gave  up  the  deeds. 

'  The  means  of  obtaining  relief  from  the  covenant  were 
obvious  on  the  face  of  the  deeds ;  and  I  think  it  would 
have  been  better  if  Mr.  White  had  suggested  the  pro- 
priety of  adopting  them,  or  had  himself  given  notice  of 
his  intention  to  deliver  them  up,  so  that  the  mortgagees 
might  have  intervened,  if  they  thought  proper.  He  did 
nothing  of  this  kind,  and  seems  to  have  relied,  in  some 
degree,  upon  his '  having  a  right  to  retain  the  deeds 
under  the  agreement  of  dissolution.  On  the  other 
hand,  it  does  not  appear  that  the  proceedings  of  Mr. 
Carew  to  obtain  the  concurrence  of  Messrs.  Annesley 
and  Reade  to  the  deeds  being  delivered  to  him,  as 
solicitor  for  Mr.JFotwra,  were  of  such  a  nature  that 
Mr.  White  was  bound  to  be  satisfied  with  them.  And, 
in  the  result,  this  petition  is  presented  by  the  Plaintiff, 
praying  that  the  deeds  and  documents  may  be  delivered 
to  Mr.  Carew,  and  that  Messrs^  White  and  Son,  having 
refused  to  deliver  them  under  the  circumstances  in  the 
petition  mentioned,  may  pay  the  costs  of  the  application 
and  consequent  thereon. 

Upon  consideration  of  the  whole  case,  I  am  of  opinion 
that  Mr.  White  is  not,  at  this  moment,  bound  to  deliver 
up  the  deeds  and  documents  relating  to  the  estate ;  but 
that,  upon  being  properly  relieved  from  the  covenant, 
he  will  be  bound  to  deliver  them  up.  I  think  that  he 
has  no  right  to  hold  them  for  Mr.  Craven,  the  surviving 
trustee  of  the  term  of  600  years,  or  for  any  costs,  other 
than  the  costs  which  he  may  be  put  to  in  seeing  that  he 

is 
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is  properly  relieved  from  the  covenants,  and  that  he  has        1842. 
no  right  to  require  that  they  should  be  delivered  to  the      h"v"^/ 
receiver.  ».    . 

SOHBRYILLE. 

Not  thinking  Mr.  White  bound  to  deliver  up  the  deeds 
at  this  time,  I  can  give  no  costs  against  him.*  If  he  had 
contented  himself  with  saying  that  he  would  deliver  up 
the  deeds  on  being  relieved  from  the  covenants,  and 
being  paid  his  costs,  if  any,  of  being  so  relieved,  I 
should  have  thought  him  entitled  to  his  costs  of  this 
petition.  Considering  the  many  objections  which  have 
been  made,  and  the  difficulties  raised  about  doing  that 
which  I  am  persuaded  Mr.  White  would  have  been 
prompt  to  do  for  the  Plaintiff's  benefit,  if  he  had  not 
been  biassed  by  his  reliance  on  the  agreement  made  on 
the  dissolution  of  the  partnership  with  Mr.  Carew,  I  do 
not  think  that  he  ought  to  have  costs.  I  shall,  therefore, 
give  no  costs  of  this  petition  on  either  side,  as  between 
the  petitioner  and  Messrs.  White*  The  petitioner  must 
pay  the  costs  of  the  other  parties  who  have  been  served, 
except  Mr.  Fvwnes. 

All  that  is  required  is,  that  a  covenant  (to  be  entered 
into  by  the  persons  to  whom  the  Plaintiff  desires  the 
deeds  to  be  delivered)  should  be  approved  by  the  mort- 
gagees. Mr.  White,  upon  being  satisfied  that,  such  a 
covenant  has  been  entered  into,  may,  and  I  think  ought, 
to  deliver  the  deeds  to  such  person.  He  can,  if  he 
thinks  fit,  give  notice  to  the  mortgagees  that  he  has 
been  required  and  accordingly  intends  to  deliver  up  the 
deeds  to  the  Plaintiff,  or  to  Mr.  Fownes,  leaving  the 
mortgagees  to  take  such  steps  as  they  may  think  proper. 

If  an  order  is  required,  I  think  that  it  should  be  that 
Messrs.  White  do  deliver  up  the  deeds  to  the  Plaintiff, 

or 
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or  such  person  as  he  shall  appoint,  upon  Messrs.  Fcrames 
and  White  being  satisfied  that  the  Plaintiff,  or  such 
other  person,  has  entered  into  a  good  and  valid  covenant 
to  the  satisfaction  of  the  mortgagees,  for  the  production 
of  the  deeds,  according  to  the  intent  of  the  deed  of  cove- 
nant of  the  9th  of  June  18S8. 


Nov.  2, 


STARTEN  v.  BARTHOLOMEW. 
STARTEN  v.  BARTHOLOMEW. 


Two  suits 
were  insti- 
tuted for 
similar  ob- 
jects, one 
was  attached 
to  the  Lord 
Chancellor, 
and  the  other 
to  the  Master 
of  the  Rolls' 
court.     A 
reference  was 
made  at  the 
Rolls  to  in- 
quire which 
was  most  for 
the  benefit  of 
the  infants. 


MR.  R  BAYLEY  moved,  that  it  might  be  referred 
to  the  Master  to  ascertain  which  of  the  above  two 
suits  was  most  for  the  benefit  of  the  infant.  He  stated 
that  the  only  difficulty  was  as  to  the  jurisdiction,  one  of 
the  causes  being  marked  M.  R.  and  the  other  L.  C.(a) 

The  Master  of  the  Rolls.  Before  the  abolition  of 
the  Equity  Exchequer,  such  a  reference  might  have  been 
obtained  upon  a  motion  in  this  Court  alone  where  there 
were  two  suits,  one  in  this  Court  and  the  other  in  the 
Exchequer.  I  am  therefore  inclined  to  make  the  order. 
The  Registrar,  however,  had  better  inquire  as  to  the 
practice. 


The  Registrar  made  inquiry,  and  the  order  was  after- 
wards made. 


(a)  9th  and  13th  Orders  of  May  5th,  1837.     See  OnL  Cam. 
p.  114.  116. 
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BAR  WELL  v.  BARWELL.  Mm.  4. 


FI1HIS  was  a  motion,  after  answer,  for  an  injunction  Upon  an  ap- 
-*■    to  restrain  proceedings  in  an  action  at  law.  wln^unction 

to  stay  pro- 
The  case  made  by  the  bill  was,  that  in   1837  the   law,  affidavits 

Plaintiff  Edward  Barwell  borrowed  of  David  Barwell  a   c*™**  ** 

_  .  .  .  .  .        read  against 

sum  of  200/.,  and  gave  his  promissory  note  for  that  the  answer  as 

sum.     That  in   1838  and  1839  they  had  some  joint  £^*c.£  gUted 
dealings  in  a  speculation  in  potatoes,  in  the  course  of  on  infbrm- 
which  the  200/.  became  paid.  $£*?* 

An  appli- 
The  Defendant,  who  was  the  executrix  of  David  made,  after 

Barwell,  commenced  an  action  at  law  on  the  promissory  f  n*wer,  for  an 

it      ™  .     .«.  /.i    i     i  •     f  mi  *•         i.         i  injunction  to 

note ;  and  the  Plaintiff  filed  this  bill  for  taking  the  ac-  stay  proceed- 

counts  between  Edward  and  David,  and  for  an  injunc-  inS? at  law» 

^  J  and  was  re- 

tion  to  restrain  the  action.  fused.    The 

Plaintiff  was 

ordered  to  pay 

The  Defendant,  by  her  answer,  stated,  she  had  been  the  costs. 

informed,  and  believed  it  to  be  true,  that  in  every  case 
of  joint  speculation  between  the  parties  the  accounts 
were  immediately  settled,  and  was  the  subject  of  a  sepa- 
rate and  distinct  account,  and  that  there  was  no  open 
account  at  the  death  of  the  testator,  and  that  the 
accounts  of  the  speculation  were  never  blended  with  the 
account  of  what  was  due  on  the  promissory  note ;  and 
she  stated,  she  was  confirmed  in  such  belief  by  the 
entries  she  was  able  to  obtain  inspection  of,  and  she 
believed  that  the  200/.  and  interest  was  due  from  the 
Plaintiff  to  the  testator. 


Mr.  Turner  moved  for  the  injunction.    He  proposed 
to  read  an  affidavit  contradicting  the  statement  as  to  the 

settlement 
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1842.  settlement  of  the  accounts,  and  the  effect  of  the  entries. 
He  contended  that  he  was  entitled,  by  the  practice  of 
the  Court,  to  read  the  affidavit;  because  the  Defendant 
had  contradicted  the  allegations  of  the  bill  on  inform- 
ation and  belief  only,  and  .without  stating  the  ground  of 
such  belief;  Ord  v.  White,  (a) 

That  as  the  Defendant  professed  that  her  belief  was 
supported  by  the  entries  in  the  books,  an  affidavit  was 
admissible  to  shew  their  effect. 

The  Master  of  the  Rolls. 

I  stated  what  was  my  impression  on  the  subject  when 
the  case  of  Ord  v.  White  was  before  me ;  but  I  did  not 
decide  the  point.  When  the  case  comes  regularly  be- 
fore the  Court,  it  will  be  seen  whether  that  impression 
was  well  founded.  Lord  Eldon  often  had  occasion  to 
observe  on  the  great  degree  of  credit  which  must  be 
given  to  the  answer  on  an  application  for  an  injunction 
to  stay  proceedings  at  law ;  but  as  to  receiving  affidavits, 
he  seemed  to  me  to  have  expressed  different  opinions 
in  two  cases ;  nobody  ever  doubted  that  an  affidavit  is 
inadmissible  where  a  Defendant  distinctly  states  his  belief. 
The  motion  must  be  refused. 

Mr.  Pemberton  and  Mr.  Tennant  asked  for  the  costs  of 
the  motion,  on  the  ground  that  this  was  not  a  case  of 
shewing  cause  on  the  answer,  but  was  an  independent 
motion. 

The  Master  of  the  Rolls. 

The  Plaintiff  is  not  right  in  this  motion,  he  must 
therefore  pay  the  costs. 

(a)  5  Beat.  557*;  and  see  Casteliam  v,  Bkmenthal,  13  Simons,  47. 
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1842. 

DAVIS  v.  PROUT.  Nw< 4- 

THHIS  was  a  motion  to  discbarge  an  order  to  amend,  After  one  of 

•*■  obtained,  as  of  course,  by  the  Plaintiff  fendants  has 

answered,  the 

•to      i  -it  /.i    i  •      .•     .»  .  i   T-*      Plaintiff  can 

rhe  bill  was  filed  in  April  1841  against  several  JDe-  only  obtain 

fendants.     Owen,  one  of  them,  filed  bis  answer  in  June  one  ord*r  of 
^  '  course  to 

1841.     In  January  1842  the  Plaintiff  obtained  an  order  amend. 

of  course  to  amend  his  bill.  It  was  accordingly  amended  ^e  murtbe 

in  February  1842,  but  it  required  no  answer  from  Owen,  obtained  upon 

special  appli- 
cation. 
Handy,  one  of  the  original  Defendants,  did  not  an- 
swer the  bill  until  May  1842. 

In  July  1842,  the  Plaintiff  obtained  a  further  order  of 
course  to  amend. 

Mr.  Tripp  moved  to  discharge  it ;  and  in  support  of 
the  motion,  contended  that  after  the  answer  of  one  De- 
fendant had  been  filed,  it  was  not  competent  for  the 
Plaintiff  to  obtain  more  than  one  order  of  course  to 
amend  his  bill ;  and  that  if  a  Plaintiff,  in  such  a  case, 
required  a  second  order  to  amend,  he  must  obtain  it  on 
special  application,  accompanied  with  the  requirements 
of  the  18th  Order  of  1828  (a) :  Attorney-General  v.  Ne- 
thercoat.  (b) 

Mr.  Pemberton  and  Mr.  Sogers,  contra,  contended  that 
a  Plaintiff  was  at  liberty  to  obtain  one  order  of  course  to 
amend  his  bill  after  the  last  Defendant  had  answered,  for 
then,  for  the  first  time,  the  Plaintiff  would  be  able  to  see 

the 
(a)  Ord.  Can.  8.  (6)  2  MyU  $  Cr.  604. 
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1 842.  the  case  made  by  the  Defendants.  That  in  the  Altorney- 
General  v.  Nethercoat  the  sole  original  Defendant  had 
put  in  his  answer,  and  there,  as  the  right  to  amend  as 
of  course  had  expired,  it  was*  held  that  it  could  not  be 
revived  by  adding  a  new  Defendant  That  if  the  prac- 
tice were  otherwise,  one  Defendant  might,  by  collusion, 
delay  putting  in  his  answer,  and  prevent  the  Plaintiff 
amending  his  bill,  and  thus  enable  the  other  Defendants 
to  obtain  an  order  for  dismissal  for  want  of  prosecution. 
They  cited  Wharton  v.  Swann.  (a) 

Mr.  Kinglake,  for  the  other  Defendants. 

The  Master  of  the  Rolls. 

This  general  order  was  made  for  the  benefit  of  all 
Defendants  who  have  answered,  and  for  each  and  every 
of  them.  So  far  as  appears  in  the  present  case,  the 
amendments  were  made  under  such  circumstances,  that 
if  a  special  application  had  been  made  to  the  Court, 
leave  to  amend  would  have  been  given  without  the  least 
hesitation ;  but  the  question  is,  whether  the  case  comes 
within  the  order,  and  whether  the  Plaintiff  was  right  in 
obtaining  the  order  as  of  course,  without  the  affidavit 
required  by  the  ISth  Order.  I  think  he  was  not.  This 
order  is  irregular,  and  it  must  therefore  be  discharged. 

(a)  2  Mt/I.  4*  JT.  362. 
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1842. 

LIDBETTER  v.  SMITH.  N™  m. 

A  SALE  had  been  made  under  the  Court,  and  the  A  p,a»lti.ff 
may  obtain 
purchaser  obtained  the  order  nisi  to  confirm  the  the  order  ab- 

Master's  report.    He  served  it  on  the  26th  of  January  ^\  ££on" 

1841,  but  refused  to  proceed  any  further  in  the  pro-  under  the 

curing  the  confirmation  of  the  sate.  thTorder°iwi 

has  been  ob- 
tained by  the 
In  the  present  month  the  Plaintiff  in  the  cause  gave  purchaser,  but 

notice  to  the  purchaser  to  proceed,  or  otherwise  that  £eaPpl|ca- 

he,  the  Plaintiff,  would  prosecute  the  order.  this  case,  re- 

fused, on  the 
ground  of 
Mr.  Bomilly  now  moved  to  confirm  the  Master's  re-  there  having 

port.    He  stated  that  the  only  question  was,  whether  the  lachei  on  the 

Plaintiff  could  proceed  to  confirm  the  order  nisi  ob-  P"*  °f  *he 

tained  by  the  purchaser,  or  whether  he  must  proceed  de 

novo.     He  cited  ChiUingworlh  v.  Chillingworth  (a),  in 

which  Sir  John  Leach  held  that  a  vendor  might  confirm 

an  order  nisi  obtained  by  the  purchaser,  if  the  latter 

neglect  to  do  so. 

The  Master  of  the  Rolls  thought  that  the  case  cited 
was  an  authority  for  the  application ;  but  he  said  that  in 
this  particular  case  the  laches  of  the  Plaintiff  himself 
had  been  such,  that  he  could  not  make  the  order. 

(a)  1  Sim.  291. 


Vol.  V.  Cc 
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Nov.  17. 


SLOGGETT  v.  SOREL. 


The  Long 
Vacation  is 
not  to  be  ex- 
cepted in  the 
computation 
of  the  six 
days  for  re- 
ferring ex- 
ceptions for 
impertinence, 
to  a  bill. 


/~\N  the  17th  of  October  1842,  the  Defendant  de- 
^-^  livered  exceptions  for  impertinence*  to  the  Plain- 
tiff's bill. 

On  the  28th  of  October,  he  obtained  an  order  for 
referring  them  to  the  Master,  which  was  served  on  the 
Plaintiff  on  the  following  day  (the  29th  of  October). 

All  these  proceedings  took  place  in  the  Long  Vaca- 
tion. 

Mr.  Pembertm  now  moved  to  discharge  the  order  of 
reference,  for  irregularity.  He  argued  as  follows:  — 
By  the  11th  Order  of  April  1828(a),  no  order  for 
referring  any  pleading  for  impertinence  can  be  obtained, 
"  unless  such  order  be  obtained  within  six  days  after 
the  delivery  of  the  exceptions."  The  19th  Order  (b) 
directing  that  the  Long  Vacation  is  not  to  be  reckoned 
in  the  computation  of  time,  does  not  apply  to  this  case. 
It  applies  only  to  the  cases  of  "  referring  exceptions  to 
any  answer,  or  for  obtaining  a  Master's  report  upon  any 
exceptions." 

Mr.  FoUett9  contra. 


By  the  19th  Order  the  Long  Vacation  is  not  to  be 
computed  in  the  time  for  obtaining  "  a  Master's  report 
on  any  exceptions,"  it  therefore  is  not  to  be  computed 
in  any  of  the  steps  necessary  for  obtaining  it.     By  the 

Uth 
(a)  Ord.  Can.  7.  (*)  Ord.  Can.  14. 
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11th  General  Order,  the  order  of  reference  is  to  be  06-  1849. 
tained  within  six  days ;  but  this  does  not  impose  upon 
the  party  obtaining  it,  the  necessity  of  serving  the  order. 
It  would  be  useless  to  obtain  such  an  order  where  it  is 
unnecessary  to  serve  it,  and  where  it  is  impossible  to 
proceed  on  it  before  the  Master  during  the  Long  Vaca- 
tion. The  general  words,  in  the  19th  Order,  as  to  ob- 
taining the  Master's  report  upon  exceptions,  must  em- 
brace the  whole  process  necessary  to  obtain  it 

TJie  Master  of  the  Rolls. 

Unless  there  has  been  some  contrary  decision  on  the 
point,  and  none  has  been  cited,  I  must  adhere  to  the 
terms  of  the  Order.  The  19th  Order  excepts  the  Long 
Vacation  in  the  cases  of  amending  bills,  filing,  deliver- 
ing, or  referring  exceptions  to  any  answer,  and  for  ob- 
taining the  Master's  report ;  the  case,  therefore,  of  a 
reference  of  a  bill  for  impertinence  is  not,  by  this  Order, 
excepted  further  than  as  to  obtaining  the  Master's  re- 
port 

The  1 1th  Order  directs  that  the  order  of  reference 
for  impertinence  should  be  obtained  within  six  days 
after  the  delivery  of  the  exceptions.  This  may  be  done 
in  the  Long  Vacation  as  the  office  is  then  open.  By 
the  following  Order,  the  Master's  report  must  be  ob- 
tained thereon  within  a  fortnight,  which  is  extended  by 
the  19th  Order,  by  excluding  the  Long  Vacation. 

The  consequence  of  all  this  is,  that  where  exceptions 
to  a  bill  are  taken  in  the  Long  Vacation,  the  order  of 
reference  must  be  obtained  within  six  days,  although  it 
is  not  necessary  to  obtain  the  Master's  report  in  the 
Long  Vacation.  The  Defendant  has  not  obtained  the 
order  of  reference  within  the  six  days  limited  by  the 
Cc  2  llth 
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1842.  11th  Order,  and  has  not 'brought  himself  within  the 
19th  Order.  The  order  is  irregular  and  must  there- 
fore be  discharged  with  costs. 


**  is.         LORD  HUNTINGTOWER  v.  SHERBORN. 

Dec.  22. 


After  a  de-  A  BILL  was  filed  (a),  to  which  the  Defendant  put  in 
murrerhad        f\        ,  ,_   -  _  _     . 

been  put  in  to  a  demurrer.     Before  it  came  on  to  be  argued,  the 

PWntiff  be^le  Plaint!ff  b**m  bankrupt  The  demurrer  came  on 
came  bank-      and  was  struck  out  of  the  paper,  there  being  no  appear- 

the  motion  ^f  ance  on  e^er  s^e#  ^  motion  was  now  made,  on 
the  Defend-  behalf  of  Sherborn,  that  the  assignees  might  file  a  sup- 
demurred,  the  plemental  bill  in  a  fortnight,  or  that  the  bill  might  be 

Court  ordered  dismissed  without  costs, 
that  the  as- 
signee should 

defecunthe         Mr.  Beavan  supported  the  motion,  and  referred  to 

suit  within  a     Chawick  v.  Dimes  (£),  and  the  cases  in  the  notes, 
month,  or 
that  the  bill 

should  be  dis-  Mr.  Tripp  suggested  that  ir  a  case  of  demurrer,  the 

missed  with-  _          .     ,         ff        .                  _ 

out  costs.  order  asked  could  not  be  granted. 

A  party  or- 
dered to  take 

a  step  within  Mr.  Romillt/,  for  the  assignees  asked  for  further  time 

o/aSt  the*     to  fi,e  a  supplemental  bill,  because  the  Defendant  Sher- 

hill  should  be  bornt  as  he  said,  disputed  the  bankruptcy. 

dismissed,  if 

desirous  of  an 

extension  of         The  Master  of  the  Rolls  made  the  order,  giving 

the  time,  must  .  .  ,  -.      .    .  .  7  ,  .« 

give  notice  of  the  assignees  a  month  to  file  their  supplemental  bill, 

to^able^m    and  Sald  that  they  ^^  *Pply  for  further  time  if  cil> 

to  bring  it  on    cumstances  should  warrant  it. 

before  the  ex-  . 

piration  of  the  —————— — 

li  me  fixed.  (a)  Ante,  162.  Dryden  v.  Walford,  1  Y.  £  C. 

(Jb)  3  Beav.  290.     And    see      (C.  C.)  625. 
Lee  v.  Lee,  I  Hare,  6  1 7.,  and 

On 


Dec.  22. 
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On  the  22d  of  December  1842,  and  after  the  expir- 
ation of  the  month,  the  assignees  applied  for  further 
time.  The  notice  of  motion  had  been  given  previous  to 
the  expiration  of  the  month. 

The  Master  of  the  Rolls  refused  the  application 
with  costs,  on  two  grounds,  first,  because  the  notice  of 
motion  ought  to  have  been  given  so  as  to  have  enabled 
the  assignees  to  move  before  the  expiration  of  the  time 
limited  by  the  first  order ;  and  secondly,  because  the 
affidavits  were  not  sufficient  to  entitle  the  assignees  to 
the  indulgence  asked. 


381 


1842. 


Lord 

flUNTING- 

TOWBR 

0. 

Sherborn. 


LEE  v.  READ. 


Nov.  21. 


TN   October  1840,  the  Plaintiff  mortgaged  a  vessel  A  defendant 
A  called  the  Pearl  to  the  Defendants  for  196/.,  and  in  toXo^r"* 

April  1842,  the  Defendants  took  possession  of  the  the  principal 

.  fact,  or  any 

vessel.  one  of  a  long 

series  or  chain 
■      m  .     «i«H  •  ■      -r^       of  facts,  which 

According  to  the  Plaintiff's  representations,  the  De-  may  contri- 

fendants,  having  taken  possession,  proceeded  to  cut  her  {jjjjjj t0  e?ta" 

in  half,  and  to  lengthen  her,  and  to  make  other  consi-  minal  charge 

derable  alterations  and  repairs;  but,  according  to  the  sel^andhT 

Defendants'  case,  they  broke  her  up,  and  employed  part  cannot  waive 

of  the  materials  in  building  another  ship,  which  they  any  agree- * 

called  the  "  Lightning."  ™  Pendin*  th 

proceedings 

The  Plaintiff  filed  this  bill  for  redemption  in  Au-  l^^Sf 

gust  1842,  insisting  that  the  two  vessels  were  identical,  indicted  the 

The  bill  charged  "that  with  a  view  to  obtain  the  re-  ^^h£ 

cistry  of  the  ship  called  the  'Lightning'  in  the  names  sametrans- 
°      *  r  f  actions,  the 

°*  time  for  an- 
swering was 
extended  until  after  the  trial  of  the  indictment* 

Cc  3 
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1842*  of  the  Defendants,  they  made  divers  written  and  other 
statements  and  representations  to  the  Custom-House 
officers  or  clerks,  or  other  persons  to  whom  such  appli- 
cation for  registry  was  made,  respecting  the  ship  now 
called  the  c  Lightning^  and  particularly  respecting  the 
registering  of  the  said  ship ;  and  they  thereby  stated 
and  represented  (amongst  other  things)  that  the  said 
ship  or  vessel  was  an  entirely  new  vessel,  and  that 
the  Defendants  were  absolute  owners  thereof,  or  to 
that  effect ;  and  they  also  made  other  representations, 
with  a  view  to  induce  the  officers  or  clerks  to  register 
the  said  ship  or  vessel  by  the  name  of  the  *  Light- 
flings  and  in  the  names  of  the  Defendants  as  the  abso- 
lute owners  thereof.  The  Plaintiff  charged  that  all  such 
statements  and  representations  to  the  officers  or  clerks 
were  wholly  untrue,  and  that  the  same  would  so  appear 
upon  the  Defendants  stating  and  setting  forth  true  and 
correct  copies  of  all  such  statements  or  representations 
as  were  in  writing,  and  when  and  by  whom  the  same 
were  written  and  signed,  and  the  true  and  correct  words 
or  the  true  and  exact  meaning  and  effect  of  all  such 
statements  and  representations  as  were  not  in  writing, 
and  when,  where,  and  by  whom,  and  to  whom  the 
same  were  respectively  made,  qnd  what  answers  were 
given  to  all,  or  any,  or  either  of  such  statements  and 
representations.  The  bill  prayed  for  a  redemption  of 
the  ship,  and  to  restrain  the  Defendants  "  from  pro- 
curing the  name  of  the  Plaintiff  to  be  withdrawn  from 
the  registry,  as  the  sole  owner  thereof,  and  from  causing 
any  new  registry  thereof  to  be  made  in  the  names  or 
name  of  the  Defendants." 

On  the  7th  of  September  the  Plaintiff  moved  for  the 
injunction,   which   the   Court    refused,    but    made    a 
special  order  permitting   the  Defendants  to  apply   to 
the  Board  of  Customs  for  such  new  registry,  the  Plain- 
tiff 
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tiff  undertaking,  in  case  of  obtaining  it,  to  hold  the  said        184*2. 
vessel  by  the  same  title  and  subject  to  the  same  liabilities 
as  he  held  the  "Pearl"  under  the  former  registry. 

The  Defendants  accordingly  applied  to  the  Board  of 
Customs  for  a  new  registry,  and  filed  various  statutory 
declarations  &c.  On  the  24th  of  September,  the 
Commissioners  decided  that  the  vessel  was  not  a  new 
vessel,  and  ought  not  to  be  registered  in  the  name  of  the 
"Lightning." 

On  the  27th  of  October  1842,  the  Plaintiff  preferred 
an  indictment  at  the  Central  Criminal  Court,  in  London, 
against  the  Defendants  and  several  other  parties,  for  a 
conspiracy  to  defraud  the  Plaintiff  of  his  right  to  the 
ship,  and  to  impose  upon  the  Board  of  Customs,  by 
falsely  representing  the  vessel  to  be  a  new  vessel,  know- 
ing the  same  to  be  the  old  one  repaired. 

On  the  4th  of  November,  the  Defendants  obtained  a 
warrant  for  a  month's  further  time  to  answer.  On  the 
5th  of  November,  the  Defendants'  solicitors  wrote  to  the 
solicitor  of  the  Plaintiff,  referring  to  this  warrant,  and 
stating  "  if  you  will  consent  to  three  weeks  or  a  month, 
it  will  save  the  expense  of  the  order."  On  the  7th  of 
November,  the  Plaintiff's  solicitor  wrote  to  the  Defend- 
ants9 solicitors  as  follows :  "  I  consent  to  the  Defendants 
having  fourteen  days  further  time  to  put  in  their  answer. 
This  consent  to  be  in  lieu  of  an  order,  and  to  be  per- 
emptory. If  you  agree  to  the  above  please  to  write  me 
so."  On  the  following  day  (November  the  8th),  the  De- 
fendants' solicitors  replied,  "  We  agree  to  the  Defend- 
ants having  fourteen  days  further  time  to  put  in  their 
answer,  and  that  it  shall  be  peremptory." 

On  the  14th  of  November,  the  Defendants  applied  to 

the  Master  for  a  fortnight's  time,  to  put  in  their  answer 

Cc4  after 
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1842.  after  the  indictment  for  conspiracy  had  been  disposed 
of,  which  the  Master  refused  to  grant,  on  the  ground  of 
the  peremptory  undertaking.  It  was  now  moved  on 
behalf  of  the  Defendants,  that  they  might  have  a  fort- 
night's time  to  answer  after  the  trial  of  the  indictment. 

Mr.  Pemberton  and  Mr.  Rogers,  in  support  of  the 
motion. 

The  Defendants  went  before  the  Commissioners  in 
pursuance  of  the  order  of  the  Court,  and  the  Plaintiff 
thereupon,  on  his  own  evidence,  indicted  all  the  parties, 
not  for  perjury  but  conspiracy.  Having  thought  fit  to 
proceed  criminally  against  the  Defendants,  he  has  no 
right  to  enforce  an  answer  which  may  tend  to  criminate 
them.  If  the  proceedings  be  not  stayed  in  the  mean 
time,  the  Defendants,  who  cannot  answer  the  bill  with- 
out furnishing  some  admissions  affecting  the  criminal 
charge,  must  decline  to  answer,  and  they  will  thus  be 
deprived  of  the  opportunity  of  making  a  defence  in  sup- 
port of  their  civil  rights. 

Mr.  Kinderdey  and  Mr.  Dixon,  contra. 

The  peremptory  undertaking  prevents  the  Court 
granting  any  indulgence.  The  Defendants  might  at 
lease  answer  such  parts  of  the  bill  as  do  not  tend  to 
criminate  them ;  and  under  the  New  Orders  (a),  they 
may  object  by  answer  to  discover  the  rest.  The  Defend- 
ants cannot  set  up  their  own  criminality,  as  a  reason  for 
depriving  the  Plaintiff  of  his  civil  rights. 

The  Master  of  the  Rolls. 

The  only  question  is  as  to  the  form  of  the  application. 

Mr.  Pemberton,  in  reply. 

The 
(a)  OrdintiCan.  175. 
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The  Master  of  the  Rolls.  1842. 

As  to  the  principle  upon  which  the  Court  acts  in 
these  cases,  there  is,  I  apprehend,  no  doubt  whatever. 
A  defendant  is  not  to  be  called  upon  to  discover  the 
principal  fact,  or  any  one  of  a  long  series  or  chain  of 
facts  which  may  contribute  to  establish  a  criminal  charge 
against  himself.     He  may  protect  himself  by  demurrer, 
plea,  or  answer,  or  in  any  way  in  which  he  can  bring 
the  matter  fairly  under  the  consideration  of  the  Court. 
It  being  a  right  to  protection  given  to  him  by  the  law, 
I  apprehend  he  cannot,  by  any  agreement,  deprive  him* 
self  of  the  benefit  of  it.     The  point  comes  before  me 
rather  suddenly  this  morning;  but  I  think  I  recollect 
a  case  in  which  it  was  held  that  a  defendant  cannot 
make  an  agreement  by  which  he  is  to  deprive  himself 
of  that  right  to  protection  which  by  law  he  is  entitled 
to.     If  that  be  so,  he  might,  under  his  hand  and  seal, 
have  covenanted  to  put  in  a  full  and  perfect  answer 
to  every  interrogatory,  and  yet,  after  having  done  that, 
he  might  claim  the  protection  of  the  law  of  this  Court, 
in  respect  of  the  discovery  required  of  him.    To  what 
extent  that  may  go,  it  is  not  necessary  for  me  to  state 
upon  the  present  occasion;  because  all  that  has  hap- 
pened here  is,  that  after  the  indictment  was  preferred, 
the  Defendants  obtained  an  enlargement  of  the  time, 
which  they  agreed  should  be  peremptory.   For  any  thing 
I  can  see  here, — for  any  thing  that  has  been  argued  or 
alleged  to  the  contrary,  —  there  is  not  one  fact  in  this 
bill  which  must  not  necessarily  be  proved  at  the  hearing 
of  that  indictment.     It  has  been  argued  that  possibly 
it  might  not  be  so ;  but  all  the  facts  stated  both  in  the 
original  and  amended  bill,  so  far  as  I  have  heard  them, 
are  facts  which  constitute  part  of  the  narrative,  and  of 
that  statement  of  circumstances  which  must  necessarily 

be  brought  before  the  jury  upon  the  trial. 

Now 
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1842.  Now  if  this  be  so,  the  defendants  might  undoubtedly 

protect  themselves  in  this  suit,  by  stating  that  there  was 
a  criminal  prosecution  pending  against  them,  and  that 
they  could  not  answer  any  one  of  the  facts  stated  in  this 
bill,  without  contributing  towards  the  establishment  of 
that  criminal  charge.  The  question  is,  whether,  under 
the  circumstances  of  the  case,  they  are  at  all  bound  to 
do  that ;  and  I  cannot  agree  with  the  Plaintiff's  counsel 
that  the  rule  laid  down  in  these  cases  must  be  extended 
to  any  case  whatever,  or  that  we  shall  have  defendants 
coming  here  every  day  and  asking  an  enlarged  time  to 
answer,  because,  forsooth,  there  might  be  some  criminal 
charge  at  the  same  time  brought,  or  about  to  be  brought, 
the  prosecution  of  which  would  be  facilitated  by  the 
discovery  made  to  the  bill.  That  is  not  the  case  here. 
The  case  is  that  an  indictment  has  been  actually  pre- 
ferred since  the  commencement  of  the  proceedings  here 
pending,  and  at  the  very  time  the  Defendants  are  called 
upon  to  put  in  an  answer,  which  must  necessarily  dis- 
cover those  very  matters  which  will  be  in  issue  at  the 
trial.  The  only  hesitation  I  have  had  in  the  course  of 
these  proceedings  is,  as  to  the  form  of  the  order ;  and  I 
think  that,  considering  the  very  peculiar  circumstances 
of  the  case,  the  time  when  this  indictment  was  pre- 
ferred, and  the  circumstances  which  must  of  necessity 
be  substantiated  in  it,  I  shall  not  do  wrong  in  granting 
this  motion  in  the  form  now  asked. 

With  respect  to  costs,  that  which  has  happened  is  very 
material.  I  think  that  the  party  ought  to  have  applied 
for  protection  at  a  much  earlier  period ;  and  I  think  I 
cannot  grant  this  motion  without  making  the  Defend- 
ants not  only  pay  the  costs  of  it,  but  of  the  applications 
to  the  Master,  and  any  other  costs  which  have  been 
incurred  in  the  negotiation  for  further  time.  I  think 
the  Defendants  ought  to  pay  those  costs;  and  upon 
their  paying  those  costs,  let  this  motion  be  granted. 

There 


CASES  IN  CHANCERY.  S87 

There  are  many  authorities  upon  this  subject,  which,  1842; 
if  it  had  been  necessary  to  establish  the  principle  at 
all,  it  would  have  been  very  material  to  have  gone 
into.  They  are  very  important,  and  cases  have  oc- 
curred, I  think  before  myself,  in  which  I  have  had  to 
look  very  minutely  through  every  interrogatory  in  the 
bill,  for  the  purpose  of  discovering  whether  there  was 
any  interrogatory  which  could  be  answered  without 
having  a  bearing  upon  a  criminal  charge.  I  have  been 
obliged  to  do  so  on  more  than  one  occasion ;  and  if  this 
had  come  on  in  the  ordinary  course,  I  might  have  been 
compelled  to  do  so  here,  and  I  certainly  should  not 
have  hesitated  to  perform  that  part  of  my  duty.  The 
circumstances  under  which  the  indictment  was  pre- 
ferred, and  the  fact  of  its  being  now  pending,  are  my 
reasons  for  making  this  particular  order. 


See  Thorpe  v.  Macauiey,  5  Mad.  329. ;  >>  Wigram  on  Discovery, 
80.,  and  Redetdale,  194. 
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1842. 


Nov.  24. 


ROBINSON  v.  WOOD. 


A  judgment 
having  been 
obtained 
against  a 
party  to 
whom  a  sum 
standing  to 
the  credit  of 
the  cause  had 
been  ordered 
to  be  paid, 
the  Court,  on 
the  applica- 
tion of  the 
judgment 
creditor, 
stayed  the 
delivery  to 
the  debtor  of 
the  Ac- 
countant- 
General's 
cheques. 


npHE  Defendant,  Thomas  Wood,  was  entitled  to  one- 
-*-  sixth  of  the  residuary  estate  of  the  testator  in  the 
cause,  which,  in  June  1842,  had  been  ordered  to  be  paid 
to  him. 

This  share  consisted  of  two  sums  of  21  li  17&  5d.  and 
1103/.  16s.  6d.  cash,  the  produce  of  stock  standing  to 
the  credit  of  the  cause ;  and  for  the  payment  of  which 
the  Accountant-General  had  prepared  cheques  on  the 
Bank  of  England. 

The  petitioners,  Charles  Wade  and  John  Pavier9  had, 
in  June  1841,  obtained  a  judgment  against  Thomas 
Wood,  in  the  Common  Pleas,  for  the  sum  of  250021 
They  caused  it  to  be  duly  entered,  and  in  November 
1842,  they  issued  a  JLfa^  which  was  delivered  to  the 
sheriff  of  Mi ddlesex,  who,  under  the  1  &  2  Vict.  c.  110., 
sought  to  seize  the  cheques  in  the  hands  of  the  Ac- 
countant-General. 


The  petition  prayed  that  the  Accountant-General 
might  be  ordered  not  to  deliver  to  Thomas  Wood%  or 
his  solicitor  or  agent,  the  cheques  drawn  and  signed  by 
the  Accountant-General,  or  any  other  cheques  for  the 
said  sums  of  21 1/.  175.  5d.  and  1 103/.  165.  6i,  or  either 
of  them  or  any  part  thereof,  without  the  authority  of  the 
petitioners ;  and  that  the  Accountant-General  might  be 
ordered  to  deliver  the  said  cheques  to  the  petitioners  or 
to  the  sheriff  of  Middlesex. 

Mr. 
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See  Hulkes  v.  Day,  10  Sim.  41. 


v. 
Wood. 


Mr.  Pemberton  and   Mr.  Party,  in  support  of  the        1842. 

petition,  referred  to  the  1  &  2  Vict,  c.  110.  s. 12.  and     ^y-^; 

r  ^        '      •  Robinson 

3  &  4  Fie*,  c.  82. 

The  Defendant  did  not  appear. 

The  Master  of  the  Rolls  considered  the  petitioners 
entitled  to  the  first  part  of  the  prayer  of  the  petition, 
staying  the  delivery  of  the  cheques,  and  he  gave  leave 
to  mention  the  case  as  to  the  other  part  of  the  prayer  of 
the  petition,  which  he  did  not  now  finally  dispose  of. 


GARDNER  v.  DANGERFIELD. 

f\N  a  former  day,  a  motion  having  been  made  by  the 
^^  Plaintiff,  that  the  Defendant  might  deposit  with 
the  clerk  of  records  and  writs  the  documents  admitted 
by  his  answer  to  be  in  his  possession,  it  was  stated,  on 
behalf  of  the  Defendant,  that  most  of  them  were  in  con- 
stant use,  and  could  not  be  produced  without  great  in- 
convenience to  the  Defendant.  It  was  therefore  asked 
that  they  might  be  produced  at  Cheltenham,  where  the 
Defendant  resided. 

The  ground  for  this  indulgence  not  having  been 
stated  in  the  Defendant's  answer,  he  was  allowed  to  file 
an  affidavit  to  verify  the  circumstances  (a),  and  the  case 
stood  over. 

The  affidavit  was  now  produced  and  the  order  made. 

Mr. 


Dec.  15. 

On  a  motion 
for  the  pro- 
duction of 
documents, 
the  Defend* 
ant  was  per- 
mitted to 
shew,  by  affi- 
davit, that 
they  could 
not  be  left  in 
the  office 
without  great 
inconveni- 
ence ;  but  as 
the  ground 
for  this  indul- 
gence was  not 
stated  by  the 
answer,  he 
was  ordered 
to  pay  the 
costs. 


(a)  See  Parsons  v.  Robertson, 
S  Keen,  605.;  Morrice  v.  Swaby, 
S  Bcavan,  500.;  Smith  v.  Matsie, 
4  Beavan,  417. ;   Curd  v.  Curd, 


1  Hare,  274. ;  Llewellyn  v.  Ba- 
deley,  lb.  527.;  Hughes  v.  Bid- 
dulph,  4  Buss.  190.;  tind  Park- 
hurst  v.  Lowten,  1  Mer.  394. 


Dakgbk- 

F1BLD. 
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Mr.  Turner  and  Mr.  Party,  for  the  Defendant 

Mr.  Pemberton,  asked  for  the  costs. 

The  Master  of  the  Rolls. 

The  Defendant  must  pay  the  costs,  as  he  ought  to 
have  made  this  statement  in  his  answer. 


Dec.  15. 


SIMMONS  v.  WOOD. 


An  applica-  r|1HIS  was  an  application,  on  behalf  of  a  Plaintiff^  to 
!l?n  b3Lthe  take  a  traversing  note  off  the  file.     The  subpoena 

take  a  travert-  had  been  served  previously  to  the  General  Orders  of 

thlffle^aiT  AuSust  184?1  (a)  coming  into  operation;  and  it  having 

not  be  made  been  held,  that  a  traversing  order  could  not  be  filed  in 

ex  parte.  ^^  a  cage  ^  ^  pontiff  was  desirous  0f  having  it 

taken  off  the  file. 

Mr.  Cankrien  moved,  ex  parte,  for  that  purpose,  and 
proposed  to  undertake  not  to  enforce  an  answer  until 
the  expiration  of  the  ordinary  time. 

The  Master  of  the  Rolls  said  he  could  not  make 
the  order  in  the  absence  of  the  other  parties,  who  might 
be  seriously  affected  by  it ;  that  the  Plaintiff  could  not 
compel  an  answer  while  there  was  a  traversing  note  on 
the  file,  but  immediately  on  its  being  taken  off,  he  might 
insist  on  the  Defendant's  putting  in  an  answer,  and  in 
default  might  forthwith  proceed  as  for  a  contempt ;  the 
Plaintiff  must  consequently  give  notice. 

(a)  Ord.  Can.  170.  (b)  Gregory    y. -Gregton,    1 

Hare,  108. 
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1842. 

COOPER  v.  WOOD.  nee.  9.  28. 

TT  was  moved,  on  behalf  of  the  Plaintiff,  that  service  Substituted 

-*•  of  a  subpoena  to  appear  upon  Mr.  Fisher  a  solicitor,  J^L1^  a 

might  be  good  service  on  the  Defendant  Mr.  Wood.         ordered  on 

the  solicitor 

of  a  Defend- 

The  bill  was  filed  by  the  assignees  of  a  bankrupt,  to  ant  raiding 

,         v     t^  r    -i        /  Z       out  of  the 
set  aside  a  mortgage  executed  to  the  Defendant  before  jurisdiction. 

the  bankruptcy. 

Fisher  was  concerned  for  the  Defendant  Wood,  and, 
on  his  behalf,  had  given  notice  to  the  Plaintiff  to  pay 
off  the  mortgage,  or  in  default  that  he  would  sell  the 
property,  and  he  had  also  been  concerned  for  the  De- 
fendant in  a  suit  of  foreclosure,  filed  by  a  prior  mort- 
gagee of  the  same  property. 

The  affidavit  stated  that  application  had  been  made 
to  Fisher  to  appear  for  the  Defendant,  who  stated 
that  he  would  write  to  him,  and  if  he  gave  instruc- 
tions, would  appear.  It  also  stated,  that  the  wit- 
ness had  been  informed  and  verily  believed,  that  Fisher 
was  the  solicitor  for  or  on  behalf  of  Wood;  but  that 
Fisher  would  not  accept  service  of  the  subpoena,  knowing 
that  Woody  being  out  of  the  jurisdiction  of  the  Court, 
personal  service  on  him  could  not  be  effected.  It  pro- 
ceeded to  state  that  the  deponent  had  heard  and  be- 
lieved, that  Wood  was  residing  out  of  the  jurisdiction  of 
this  Court  in  order  to  evade  service  of  process. 

Mr.  Hardy,  in  support  of  the  motion. 

The 
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The  Master  of  the  Rolls  said  that  he  should  not 
hesitate  to  make  the  order;  but  he  thought  that  another 
application  should  be  made  to  Fishery  and  reasonable 
time  ought  to  be  given  him  to  communicate  with  Wood. 


Bee.  22.  The  cause  was  again  mentioned,  when  a  further 

affidavit  was  produced,  stating  that  Fisher  had  written 
to  Wood,  but  had  not  received  any  instructions  from 
him  to  appear. 

The  Master  of  the  Rolls  made  the  order. 


See  Kinder  v.  Forbes,  2  Beat. 
503.;  Weymouth  v.  Lambert, 
5  Beav.  533.;  Lane  v.  Hard- 


wicke,  ante,  222.;  Hothouse  v. 
Courtney,  12  Sim.  140. 


1843. 
Jan.  30. 


BUTCHER  v.  LEACH. 


Bequest  of  ^T^HE  testator,  John  WiUeter  Dearie,  by  his  will  dated 

the  residue  to  *n  1821,  after  directing  the  investment  of  his  re- 

the  widow  for  sidue  in  government  securities,  and  making  a  provision 

nance  of  the  f°r  bis  widow,  ordered  and  directed  his  executors  to  pay 

testator's         to  hjs  widow  all  the  interest  and  proceeds  of  the  monies 

children;  and  r 

after  her  de-     placed  out  at  interest,  as  they  should  become  due  and 

payable,,  half  yearly,  for  the  maintenance  and  education 

of  his  children ;  and  he  further  "  declared  it  to  be  his 

will,  that  after  the  decease  of  his  wife,  all  his  effects  and 

property 


cease,  the 
property  *  to 
be  snared 
equally 
amongst  all 
his  children, 
if  they  should 

have  attained  twenty-one,  and  if  any  had  not  attained  that  age,  then  that  his  exe- 
cutors should  act  as  trustees  until  the  eldest  attained  that  age,  and  then  pay  him  hi* 
share,  and  each  one  as  he  or  she  attained  that  age."  A  child  who  died  under 
twenty-one,  in  the  lifetime  of  the  widow,  held  not  to  have  a  vested  interest. 
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property  should  be  shared  equally  amongst  all    his        1843. 
children,  if  they  should  have  attained  the  age  of  twenty-     ^^^^ 
one;  and  if  any  had  not  attained  that  age,  then  that  his  v. 

executors  should  act  as  trustees  until  the  eldest  attained  Leach. 
that  age,  and  then  pay  him  his  share,  and  each  one  as 
he  or  she  attained  that  age,  unless  his  executors  were 
not  satisfied  with  his  or  her  conduct;  then  and  in  that 
case,  he  ordered  and  directed  his  executors  to  detain 
the  money  of  such  an  one  until  he  or  she  should  be 
twenty-five." 

Mary  Bedford  Dearie,  one  of  the  children  of  the  tes- 
tator, died  under  twenty-one  years,  in  the  lifetime  of 
the  widow. 

The  question  was,  whether  Mary  Bedford  Dearie  took 
a  vested  interest 

Mr.  Winstanley*  for  the  petitioners,  the  surviving 
children,  who  had  all  attained  twenty-one. 

Mr.  Hallett,  contra,  cited  Wadley  v.  North,  (a) 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  child  who  died  under  twenty- 
one,  in  the  lifetime  of  her  mother,  had  not  a  vested  in- 
terest.    The  petitioners  are  therefore  entitled. 

(a)  3  VeM.  364.  % 


See  Taylor  v.  Bacon,  8  Simons,  100. 


Vol.  V.  D  d 
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*».  14.  JOHNSTON  v.  TODD. 


A.  and  B.  PT1HE  question  in  the  cause  was  who  was  entitled 
to  be  next  of  to  the  residuary  estate  of  Robert  Marshall  de- 

rejected  C?s 

cepted  to  the"  °n  a  reference  to  the  Master,  he  found  the  Plaintiffs 

report,  and  and  certain  of  the  Defendants  to  be  his  next  of  kin. 

directed  by"6  Peter  Marshall,  who  was  not  a  party  to  the  cause, 

the  Court,  he  having  claimed  to  be  next  of  kin,  the  Master  of  the 
was  found  to     _   „  °  _  m    ,     .        _         _,      ,   „ 

be  sole  next      Rolls  directed  an  issue,  to  try  "  whether  Peter  Marshall 

of  kin.    A.       of  &c#  was  th    next  o(  kin  of  Robert  Marshall,  the  tes- 

alone  moved 

for  a  new         tator,  at  the  time  of  his  death,  which  took  place  in  or 

tfit  Amjht  about  the  month  of  J****r  1S20.W  P<?fer  Marshall 
be  heard  in  was  directed  to  be  Plaintiff  in  the  issue,  and  the  Plain- 
motion.  °     C  ti^  in  equity  were  to  be  Defendants  at  law,  and  the 

Defendants  in  equity  were  all  to  be  at  liberty  to  attend 

the  trial. 

The  jury  found  in  favour  of  the  claim  of  Peter  Mar- 
shall, whereupon  the  Plaintiffs  in  equity  gave  notice  of 
motion  for  a  new  trial  of  the  issue,  but  the  Defendants 
in  equity  gave  no  such  notice. 

Mr.  Kindersley  and  Mr.  Parry  for  the  Plaintiffs  in 
'    equity,  were  heard  in  support  of  the  motion ;  after  which, 

Mr.  George  Turner  for  the  Defendants  in  equity,  was 
proceeding  in  support  of  the  motion,  when 

Mr.  &  Wortley,  Mr.  Anderson,  and  Mr.  Monteith  for 
Peter  Marshall,  objected  that  he  could  not  be  heard,  his 

clients 
(a)  3  Beat.  218. 
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clients  not  having  given  notice  of  motion.     They  argued,        1 843. 

that  this  was  like  the  case  of  exceptions  to  a  Master's 

report,  in  which  none  but  the  excepting  parties  could 

be  heard  against  the  report;  or  the  case  of  an  appeal, 

in  which  the  appellants  only  could  be  heard  against 

the  decree.    They  cited  Stubbs  v.  Sargon  (a)  to  shew  that 

the  same  principle  applied  to  the  case  of  a  motion. 

[The  Master  of  the  Rolls.  There  is  a  distinction 
between  the  case  of  an  appeal  from  the  whole  decree 
and  from  part] 

Mr.  Turner,  contrh.  The  general  rule  is,  that  the 
Court  will  not  make  an  order  affecting  the  interests  of 
parties,  without  giving  them  all  an  opportunity  of  being 
heard. 

In  the  instances  referred  to,  there  was  an  existing 
order  or  decree  of  the  Court,  of  which  a  party  could 
not  complain  unless  he  gave  notice  or  appealed;  here 
there  is  none,  the  object  of  the  issue  being  only  to 
inform  the  conscience  of  the  Court 

Mr.  &  JVortley,  in  reply. 

The  Master  of  the  Rolls. 

It  is  strange  that  no  direct  authority  has  been  pro- 
duced on  this  point ;  but  as  the  matter  stands,  I  think 
Mr.  Turner  must  be  heard.  The  Master  has  found  in 
favour  of  his  clients,  and  all  proceedings  which  have 
subsequently  taken  place  were  for  the  purpose  of  assist- 
ing the  Court  in  determining  on  the  validity  of  the 
Master's  finding. 

All 

(a)  3  Beav.  408.    And    see      and  Attorney-General  v.  Potter, 
Bomer  v.  Car,  4  Beav.  379.;      ante,  168. 
Dd  2 
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18+3. 


Johnston 

v. 

Todd. 


All  persons  interested  in  a  report  have  a  right  to 
support  the  Master's  finding,  and  I  therefore  think  the 
parties  are  entitled  to  be  heard,  because  that  which  is 
now  asked  to  be  done  tends  to  disturb  the  report. 


Feb.  15. 


CATTELL  v.  SIMONS. 


The  Plaintiff 
wag  ordered 
to  pay  some 
costs  to  the 
Defendant, 
and,  on  the 
other  hand, 
the  Defend- 
ant was 
ordered  to 
pay  other 
costs  to  the 
Plaintiff.   The 
Plaintiff, 
being  in  con- 
tempt for  non- 
payment of 
the  costs, 
moved  that 
the  costs 
might  be  set- 
off.   Held, 
that  it  was 
competent  for 
the  Plaintiff, 
though  in 
contempt,  to 
refer,  for 
scandal  and 
impertinence, 
an  affidavit 
filed  on  the 
part  of  the 
Defendant  in 
opposition  to 
the  motion. 


HHHE  Defendant  was  ordered  to  pay  certain  costs  to 
the  Plaintiff,  under  an  order  of  the  5th  of  Novem- 
ber 1842,  and  which  costs  had  been  taxed.  On  the 
other  hand,  the  Plaintiff  was  ordered  to  pay  certain 
other  costs  to  the  Defendant,  which  had  also  been 
taxed,  but  were  less  in  amount  than  the  costs  payable 
to  him  by  the  Defendant. 

On  the  11th  of  January  the  Defendant  caused  an 
attachment  to  be  issued'  against  the  Plaintiff  for  non- 
payment of  the  whole  of  the  costs  ordered  to  be  paid  to 
the  Defendant  by  the  Plaintiff. 

On  the  16th  of  January  1843,  the  Plaintiff  gave  no- 
tice of  motion  to  set-off  the  costs  due  to  him  from  the 
Defendant  from  those  payable  to  him  by  the  Defend- 
ant, and  to  set  aside  the  proceeding  for  compelling  the 
Plaintiff  to  pay.  In  opposition  to  this  motion  the 
Defendant  filed  an  affidavit  which,  under  an  order  of 
course  obtained  by  the  Plaintiff  on  the  6th  of  February 
184S,  was  referred  for  scandal  and  impertinence. 

Mr.  Pemberton,  for  the  Defendant,  now  moved  to 
discharge  the  order  of  the  6th  of  February  184S  for 
irregularity,  on  the  ground  that  it  was  not  competent 

for 
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for  the  Plaintiff,  who  was  in  contempt,  to  take  that        1843. 
step. 

Mr.  Teed  and  Mr.  W.  T.  S.  Daniel,  contra. 

Wilson  v.  Bates  (a)  was  cited. 

The  Master  of  the  Rolls. 

In  this  case  the  Plaintiff  was  ordered  to  pay  costs  to 
the  Defendant,  and  a  subpoena  and  an  attachment  were 
issued  for  compelling  payment;  and  in  the  result  the 
Plaintiff  is  clearly  in  contempt  for  non-payment  of  these 
costs. 

There  being,  however,  a  previous  order,  by  which  the 
Defendant  was  ordered  to  pay  costs  to  the  Plaintiff,  the 
Plaintiff  was  desirous  of  being  relieved  from  the  pro- 
cess of  contempt;  and  for  that  purpose,  gave  notice  of 
motion,  that  the  costs  might  be  set-off.  This  was  a 
motion  which  the  Plaintiff  was  clearly  entitled  to  make, 
being  an  application  for  relief  against  the  process  of 
attachment.  For  the  purpose  of  this  motion  an  affidavit 
was  filed  by  the  Defendant,  which,  it  is  alleged,  is  scan- 
dalous and  impertinent.  The  question  is,  whether,  pend- 
ing this  proper  motion,  the  Plaintiff  in  contempt  is  not 
entitled  to  an  order  referring  it  to  the  Master  to  ascer- 
tain whether  the  affidavit  is  scandalqus  and  imper- 
tinent. It  being  necessary  to  use  evidence  for  the 
motion,  I  am  of  opinion  that  it  is  proper  that  such 
evidence  should  be  clear  and  free  from  scandal  and 
impertinence.  I  must  therefore  refuse  this  motion 
with  costs. 

(a)  5  Myl  £  Cr.  197. 


Dd  3 
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Mi.  11.  ai.       GOODCHILD  v.  TERRETT. 

In  a  ^editor's  rpfflS  was  a  creditor's  suit    The  S  &  *  W.  4.  c.  104. 

suit,  since  toe      I 

3  &  4  FT.  4.  was  applicable,  and  therefore  the  real  as  well  as 

Ae^ed^te  the   personal  estate  was  liable  to  the  debts,   and   it 

subject  to  the   seemed  probable  that  it  would  be  necessary  to  resort  to 
debts,  it  is  not    i      o  r 

necessary  to     the  former  for  payment 

establish  the 

the  hew"18'  °ne  of  ^  Defendants>  a  J***  «****>  was  alleged 

and  admitted  herself  to  be  the  heiress  at  law  of  the 
testator. 

Two  questions  arose,  first,  whether  it  was  necessary 
to  prove  the  will  per  testes;  and,  secondly,  whether 
there  ought  to  be  an  inquiry  as  to  who  was  the  heir 
at  law. 

Mr.  Parker,  Mr.  Rasch,  and  Mr.  C.  Hall,  for  different 
parties. 

The  Master  of  the  Rolls  held  that  as  the  chum  of 
the  creditors  against  the  real  estate  was  paramount  to 
the  title  both  of  the  heir  and  devisee,  and  did  not  de- 
pend on  the  will,  it  was  not  necessary  to  establish  the 
will. 

His  Lordship,  however,  recommended  the  parties  to 
take  the  reference,  as  in  case  it  should  become  necessary 
to  make  a  sale  of  the  real  estate,  it  would  be  very 
convenient  to  have  the  heir  at  law  ascertained  by  the 
report  of  the  Master,  the  admission  of  a  married  woman 
being  quite  ineffectual  for  that  purpose. 


Note. — The  heir  at  law  and  the  devisee  are  necessary  parties. 
Brown  v.  Weathcrby,  10  Simons,  185. 
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1843. 


ROBEY  0l  WHITEWOOD.  Jff  »• 

nPHIS  was  a  foreclosure  suit    The  Defendant  Ed-  A  Defendant 

•*■   ward  WhiUtoood  appeared,    but  having  neglected  ZVd^ 

to  put  in  his  answer,  an  attachment  was  issued  against  attachment 

him,  under  which  he  was  arrested  on  the  24th  of  swering,  and 

June  1842.     He  was   brought  up  to  the  bar  of  the  JJ*  h"™*h 

Court  on  the  11th  of  May  1843,  and  was  turned  over  to  the  bar 

to  the  Fleet.  within  Je 

proper  time, 

was  (lift- 
On  the  27th  of  May  1843,  he  was,  however,  dis-  charged.  The 

Court  di- 
charged,  in  consequence  of  the  delay  in  bringing  him  rected,  that 

up.  (a)    On  the  6th  of  June,  the  Plaintiff  gave  the  De-  |J^h^|^ 

fendant  notice,  that  if  he  did  not  put  in  his  answer  within  a  fortnight, 

ten  days,  or  signify  his  willingness  to  do  so  within  a  rea-  menrshoulV 

sonable  time,  application  would  be  made  to  the  Court  i9?ue  against 
for  a  new  attachment 

The  Defendant  having  failed  to  put  in  his  answer, 

Mr.  Shebbeare  now  moved  that  an  attachment  might 
be  issued  against  the  Defendant  for  not  answering  the  bill. 

The  Master  of  the  Rolls,  after  some  hesitation,  made 
the  order. 


The  Master  of  the  Rolls  again  mentioned  this  case,       July  i 
and  observed  that  some  difficulty  had  been  felt  in  the 
Registrar's  office  as  to  the  practice  in  such  cases;  and 

having 

(a)  1 1  G.  4.  and  1  W.  4.  c.  56.  s.  15.  Rule  5.    William  v.  Towns- 
hend,  6  Sim.  296. 

Dd  4 
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1843.        having  referred  to  Williams  v.  Toamshend  (a),  his  Lord- 

*^y^^     ship  sa*d,  that  the  way  in  which  the  Plaintiff  might 

v.  enforce  an  answer  would  be  by  amending  his  bill,  and 

Whitewood.  issujflg  a  new  subpoena  to  answer  the  amended  bill; 

but  that  he  thought  it  unnecessary  to  put  the  Plaintiff 

to  that  circuitous  proceeding ;  that  he  saw  nothing  which 

ought  to  deprive  the  Plaintiff  of  his  equity,  or  why 

he  should  not  be  allowed  to  proceed  in  his  suit,  and 

the  only  question  seemed  to  be  as  to  the  form  of  the 

order. 

His  Lordship  ordered  that  the  Defendant  should  put 
in  his  answer  within  a  fortnight  after  the  service  of  the 
order,  and  in  default,  that  the  Plaintiff  should  be  at 
liberty  to  sue  out  a  new  attachment. 

(a)  6  Sim.  296.,  and  see  Hugh-      l  Dante?*  Pr.  579.,  note  (o) ;  and 
son  v.  Cookson,  3  You.  <$•  C.  579.;      1  Turn,  £  Yen.  1 1 7. 


Note.  —  The  Defendant  was  afterwards  arrested  on  a  second 
attachment,  and  upon  a  motion  to  discharge  him  out  of  custody, 
the  regularity  of  the  above  order  was  argued  on  the  6th  of  De- 
cember 1843.  The  Master  of  the  Rolls,  however,  held  the  order 
regular.    See  post. 
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1843. 

ALLEN  v.  ALDRIDGE.    In  re  WARD,  (a)  Bee.  so. 

1844. 
Feb.  19. 

THIS  case  came  on  upon  a  petition  for  the  taxation  The  fees  of 
of  the  bill  of  fees  and  charges  of  Mr.  Ward,  the  the  steward  of 

»  'a  manor,  who 

steward  of  the  manor  of  Cookham.     Mr.  Ward  was  a  is  a  solicitor 

solicitor  of  this  Court.  dSSJrf6 

steward  only, 
The  6  &  7  Vict.  c.  73.  s.  37.,  provides  that  no  soli-  1^*°*^^ 
citor  shall  commence  an  action  for  the  recovery  of  any  6  &  7  Fie/, 
fees  "  for  any  business  done "  until  the  expiration  of  Cm  ^.§  gtBtutc 
one  month  after  he  shall  have  delivered  a  bill  of  such  does  not  au- 
fees;  and  that  upon  the  application  of  the  party  charge-  taxation  0f 
able  therewith,  the  Lord  Chancellor  or  Master  of  the  cvcry  pecuni- 
Rolls   may  refer  such  bill  to   the   proper  officer   to  bill  of  a  soli- 
be  taxed,  M  in  case  the  business  contained  in  such  bill  CItor» for  . 

every  species 

or  any  part  thereof  shall  have  been  transacted  in  the  of  employ- 
High  Court  of  Chancery,  or  in  any  other  court  of  JJJJJJ which 
equity,  or  in  any  matter  of  bankruptcy  or  lunacy,  or  happen  to  be 
in  case  no  part  of  such  business  ahall  have  been  trans-      A  bill  may 

acted  in  any  court  of  law  or  equity."  be  texLed 

'  ^     *  though  no 

Eart  of  the 
rr usiness  was 

c  „  transacted  in 

were  as  follows :  —  any  court  of 

A  portion  of  the  estates  sold  under  the  decree  in  the  {JJJJ  guch'bui?- 
cause  of  Allen  v.  Aldridge  was  copyhold,  held  of  the  ne*  mu8t  be 

conn  fie  t  cd 

manor  of  Cookham  of  which  Mr.  William  James  Ward  w as  wjth  the  pro- 
steward,  and  for  the  purpose  of  completing  the  sale,  it  fe88i°n  °* «» 

became  solicitor:  — 
(a)  This  and  the  four  follow,      convenience  of  the  branch  of  ^^the1 
ing  cases  have  been  inserted  out     the  profession  peculiarly  inter-  attorney  or 
of  their  regular  order,  for  the     ested  in  them.  solicitor  was 

employed 
because  he  was  an  attorney  or  solicitor,  or  in  which  he  would  not  have  been  em- 
ployed if  he  had  not  been  an  attorney  or  solicitor,  or  if  the  relation  of  attorney 
or  solicitor  and  client  had  not  subsisted  between  him  and  his  employer. 
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1 843.       became  necessary  tbat  certain  surrenders  and  admissions 
should  be  made  at  a  special  Court  of  the  manor. 

On  the  14th  of  July  1843,  a  court  was  held  for  the 
purpose;  but  before  the  required  surrenders  and  admis- 
sions were  made,  Mr.  Ward,  the  steward,  claimed  fees 
to  the  amount  of  742.  15s.  2d.  which  were  complained 
of  at  the  time,  but  Mr.  Ward  stated  that  the  fees  which 
he  demanded  were  the  usual  fees,  and  that  he  would 
take  no  less. 

The  Court  was  adjourned  till  the  next  day,  when  the 
sum  of  74/.  15s.  2d.  was  paid  for  the  steward's  fees,  the 
parties,  as  they  alleged,  protesting  against  the  fairness  of 
the  charges. 

This  petition  was  presented  by  the  Plaintiffs  and  De- 
fendants in  the  cause.  They  alleged  that  Mr.  Ward, 
the  steward  of  the  manor,  was  a  practising  solicitor  and 
that  his  charges  were  excessive,  and  they  therefore 
prayed  that  his  bill  of  fees  might  be  taxed. 

Mr.  Pemberton  Leigh  and  Mr.  Stinton,  in  support  of 
the  petition. 

The  thirty-seventh  section  of  the  6  &  7  Vict.  c.  73., 
enacts,  that  a  solicitor  shall  not  bring  an  action  to  re* 
cover  "  any  fees,  charges,  or  disbursements  for  any 
business  done  by  such  solicitor,"  till  one  month  after 
he  has  delivered  his  bill ;  and  upon  the  application  of 
the  party  chargeable,  the  Lord  Chancellor  or  Master 
of  the  Rolls  may  direct  a  taxation,  "  in  case  no  part  of 
such  business "  (that  is  of  any  business),  "  shall  have 
been  transacted  in  any  court  of  law  or  equity." 

It  does  not  therefore  require  that  the  relation  of  so- 
licitor and  client  should  exist,  nor  that  any  part  of  the 
business  should  be  done  in  court,  nor  is  it  necessary 

that 
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that  the  business  should  be  of  a  nature  which  can  only  1845. 
be  properly  done  by  a  solicitor*  Thus,  for  instance,  a 
certificated  conveyancer  may  undertake  conveyancing 
business  and  his  fees  would  not  be  taxable  under  the 
act;  yet  if  the  same  business  were  done  by  a  solicitor, 
there  can  be  no  doubt  that  the  fees  and  charges  for  it 
would  be  taxable  under  the  provisions  of  this  statute. 
The  only  qualification  seems  to  be,  that  the  business 
must  be  connected  with  matters  of  law.  These  charges 
which  are  all  for  law  business  are  therefore  taxable. 

The  Court  has  interfered  summarily  in  the  case  of  a 
steward  of  a  manor.  Thus  in  Hemes  v.  Rawes  (a),  the 
steward  of  a  manor,  who  was  also  a  solicitor,  was  or- 
dered, on  the  petition  of  the  lord  and  in  a  summary 
manner,  to  deliver  up  the  court  rolls  to  the  Receiver  in 
the  cause.  And  the  same  principle  was  acted  on  in 
Hughes  v.  Mayre.  (b) 

Mr.  Kindersley,  contrd. 

The  fees  of  a  steward  of  a  manor  are  not  taxable 
under  this  act.  To  bring  a  case  within  the  statute, 
the  relation  of  solicitor  and  client  must  be  first  shewn 
to  exist  The  thirty-seventh  section  gives  the  right 
of  taxation  to  the  party  chargeable,  that  is,  to  the 
client.  The  twenty-eighth  section  gives  a  similar  right 
to  the  party  who  is  liable  to  pay  or  who  has  paid, 
and  by  the  thirty-ninth  section  the  same  right  is  given 
to  the  cestui  que  trust ;  but  in  both  the  latter  instances, 
the  relation  of  solicitor  and  client  must  first  be  esta- 
blished, as  between  the  solicitor  and  his  direct  employer 
who  is  the  "party  chargeable."  Here  the  respondent  is 
neither  the  attorney  of  the  tenant  nor  of  the  lord;  he  is 
the  representative  merely  of  the  latter,  and  might  fill 
the  office  of  steward,  though  he  were  not  a  solicitor. 

Can 

(a)  7  Sim.  624.  (&)  5  Term.  Rep.  275. 
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1843.  Can  the  accidental  circumstance  of  being  a  solicitor 
make  these  charges  taxable  which  would  not  otherwise 
be  the  subject  of  taxation  ? 

In  the  instances  of  a  Coroner,  or  of  the  Officers  in  the 
Prerogative  Court,  or  the  Clerk  of  the  city  companies, 
or  the  Secretary  of  bankrupts,  their  fees  cannot  be  the 
subject  of  taxation  in  this  Court;  but  suppose  the  per- 
sons who  filled  those  offices  happened,  accidentally,  to 
be  solicitors,  would  that  circumstance  draw  with  it  the 
right  of  sending  their  account  of  fees  to  the  taxing 
Master  for  taxation?  The  remedy  in  the  present,  as  in 
those  cases,  if  there  be  an  extortionate  charge,  is  at 
common  law.  The  fees  of  a  manor  depend  on  the 
custom,  which  varies  in  every  manor;  these  are  not 
matters  that  come  properly  within  the  province  of  a 
taxing  Officer.  To  send  this  sort  of  matters  to  the  tax- 
ing Masters  will  be  to  refer  to  them  to  jdecide  on  the 
custom  of  all  the  manors  in  England,  and  their  decision 
on  the  question  of  quantum  would  be  final.  The  cases 
cited  do  not  apply,  they  were  cases  between  the  lord  and 
his  steward,  who  as  an  attorney  had  obtained  possession  of 
his  title-deeds.  The  Court  always  interfered  in  such  cases. 

Mr.  Pemberion  Leigh,  in  reply. 

The  object  of  the  act  was  to  render  all  the  fees  and 
charges  of  a  solicitor  taxable,  provided  they  were 
connected  with  law  business.  It  is  not  necessary  that 
the  relation  of  solicitor  and  client  should  exist,  as  parties 
interested  in  the  fund  out  of  which  payment  is  to  be 
made  are  entitled  to  demand  a  taxation. 

The  steward  has  duties  to  perform  towards  the  tenant 
as  well  as  the  lord,  he  has  the  custody  of  the  rolls  in 
which  the  tenant  has  a  recognised  interest,  and  in  the 
surrenders  and  searches  he  is  employed  on  behalf  of  the 
tenant  as  well  as  the  lord. 

The 
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The  proper  remedy  is  by  an  application  for  taxation ;  184*3. 
for  the  steward  says,  "  I  will  not  admit  you  unless  you 
pay  certain  fees,"  The  tenant  being  thus  obliged  com- 
pulsively to  pay,  has  no  other  remedy.  If  he  brought 
an  action,  the  answer  would  be  that  the  payment  was 
voluntary;  and  if  he  indicted  for  extortion,  he  could  not, 
by  such  a  proceeding,  recover  back  the  money. 


The  Master  of  the  Rolls.  1844. 

This  petition  is  presented  by  the  Plaintiffs  and  De- 
fendants in  the  cause.  They  allege  that  Mr.  Ward, 
the  steward  of  the  manor,  is  a  practising  solicitor,  and 
that  his  charges  are  excessive,  and  they  therefore  pray 
that  his  bill  of  fees  may  be  taxed. 

The  question  is,  whether  the  charges  of  the  steward 
of  a  manor  who  happens  to  be  a  solicitor,  but  was  not 
employed  as  such,  and  who  acted  only  as  steward  of 
the  manor  on  the  occasion  in  question,  are  taxable 
under  the  statute,  and  I  am  of  opinion,  that  they 
are  not 

The  statute  does  not  authorise  the  taxation  of  every 
pecuniary  demand  or  bill  which  may  be  made  or  de- 
livered by  a  pewson  who  is  a  solicitor,  for  every  species 
of  employment  in  which  he  may  happen  to  be  engaged. 

The  business  contained  in  a  taxable  bill  may  be 

business  of  which  no  part  was  transacted  in  any  Court 

of  law  or  equity ;  but  I  am  of  opinion  that  it  must  be 

business  connected  with  the  profession  of  an  attorney  or 

solicitor  —  business  in  which  the  attorney  or  solicitor 

was  employed,  because  he  was  an  attorney  or  solicitor, 

or  in  which  he  would  not  have  been  employed,  if  he 

had  not  been  an  attorney  or  solicitor,  or  if  the  relation 

of  attorney  or  solicitor  and  client  had  not  subsisted 

between  him  and  his  employer. 

It 
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1844. 


It  may  perhaps,  on  some  occasions,  be  questionable, 
whether  the  business  contained  in  a  solicitor's  bill  be  or 
be  not  such  as  to  make  the  bill  taxable  under  the  act; 
but  in  the  present  case  I  do  not  see  any  reason  to 
doubt  The  relation  of  solicitor  and  client  did  not  subsist 
between  Mr.  Ward  and  the  petitioners,  or  any  of  them, 
or  between  Mr.  Ward  and  any  other  person  in  relation 
to  this  matter.  He  was  not  employed  by  the  petitioners 
because  he  was  a  solicitor,  but  because  he  was  steward 
of  the  manor,  and  he  might  have  been  steward  of  the 
manor  without  being  a  solicitor.  His  bill  is  not  as  to 
any  part  of  it  a  solicitor's  bill ;  it  is  the  bill  of  charges 
claimed  to  be  payable  to  the  steward  of  a  manor,  and 
nothing  else;  and  I  am  of  opinion  that  the  statute  gives 
me  no  jurisdiction  over  it 

Dismiss  the  petition  with  costs. 


1847. 
Dec.  22. 

1844. 
Feb.  19. 


In  re  BECKE  and  FLOWER. 


Afterpayment  TN  January  184S,  Mr.  Whately  ^assigned  his  estate  to 
order  foi^tax-  Messrs.  Becke  and  Hower,  who  were  solicitors,  on 

ation  is  not  to  trust  to  pay  the  expenses  and  divide  the  residue  amongst 

of  course,        ^e  schedule^  creditors.      Messrs.  Becke  and  Flower 

even  by  a 
party  liable  to 
pay  the  same. 

Under  the 
6  &  7  Vict. 
c.  73.,  any 
party  entitled 
to  the  order 

may  obtain  it,  as  of  course  and  without  special  directions,  within  one  month  after 
delivery,  and  with  such  special  directions  as  the  Court  may  order  to  be  imposed, 
after  the  expiration  of  one  month  from  the  delivery,  but  not  after  verdict,  writ  of 
inquiry,  or  payment.  In  those  cases  a  special  order  made  upon  special  circum- 
stances, to  be  proved  to  the  satisfaction  of  the  Court,  is  required. 

A  mere  volunteer,  under  no  previous  liability,  does  not  by  paying  a  solicitor's 
bill  acquire  a  right  to  tax  it. 


accepted  the*  trusts  and  incurred  some  expenses  therein. 

In  June  1848,  Mr.  Whately  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  Mr.  Hearne  was  appointed 

his 
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his  assignee.  The  solicitor  of  the  assignee  applied  to 
Messrs.  Becke  and  Flower  for  the  delivery  to  him  of 
the  deed  of  assignment  and  other  documents,  and  the 
assent  of  the  creditors  under  the  trust  deed  having  been 
obtained,  Messrs.  Becke  and  Flatter  werq  willing  to  do 
so,  on  payment  of  the  costs  incurred  in  the  preparation 
of  the  deed  and  otherwise  about  the  trusts*  On  the 
15th  of  August  1843,  the  particulars  of  these  costs  were 
sent  by  Messrs.  Becke  and  Mower  to  the  solicitor  of 
Mr.  Hearne,  the  assignee. 

On  the  10th  of  November  1848,  Mr.  Hearne,  the  as- 
signee, by  his  solicitor  paid  the  amount  of  the  charges 
under  protest,  at  the  same  time  stating  that  it  was  his 
intention  to  apply  for  an  order  for  taxation. 

On  the  16th  of  November  1843,  Mr.  Hearne,  as  as- 
signee of  Mr.  Whately,  obtained  ex  parte  an  order  for 
the  taxation  of  the  bill  of  Messrs.  Becke  and  Flower. 

A  petition  was  now  presented  by  Messrs.  Becke  and 
Flower  to  discharge  the  above  order  for  taxation,  with 
costs. 


40T 


1843. 


Mr.  Pemberton  Leigh  in  support  of  the  application. 

This  order  is  perfectly  irregular  as  an  order  of  course. 
First,  it  was  obtained  ex  parte  after  payment,  and  under 
the  forty-first  section  of  the  6  &  7  Vict.  c.  73.,  it  was 
necessary  that 'the  Court  should  determine  whether, 
under  "the  special  circumstances  of  the  case,"  the  bill 
required  taxation,  and  that  it  should  impose  "  such 
terms  and  conditions  "  as  should  seem  right ;  secondly, 
it  was  obtained  after  the  expiration  of  a  month  from 
the  time  of  the  delivery  of  the  bill ;  and  after  the  ex- 
piration of  that  time,  by  the  thirty-seventh  section,  a 
taxation  can  only  be  obtained  "  with  such  directions 
•  and 
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1843.        and  subject  to  such  conditions  as  the  Court  or  Judge 
making  such  reference  shall  think  proper." 

Lastly,  the  business  was  never  transacted  by  Messrs. 
Becke  and  Flower  as  the  solicitors  of  the  insolvent  or 
his  assignee,  neither,  of  them  was  therefore  a  "  party 
chargeable  by  such  bill,"  nor  was  the  Respondent 
"  liable  to  pay"  within  the  thirty-eighth  section,  and  con- 
sequently he  had  no  right  to  get  any  order  for  taxation. 

Mr.  Craig,  contra*  The  right  of  this  party  to  have 
the  bill  taxed  arises  under  the  thirty-eighth  section.  It 
enacts  "That  where  any  person,  not  the  party  chargeable 
with  any  such  bill  within  the  meaning  of  the  provisions 
thereinbefore  contained,  shall  be  liable  to  pay  or  shall 
have  paid  such  bill,  either  to  the  attorney  or  solicitor, 
his  executor,  administrator,  or  assignee,  or  to  the  party 
chargeable  with  such  bill  as  aforesaid,  it  shall  be  lawful 
for  such  person,  his  executor,  administrator,  or  assignee 
to  make  such  application  for  a  reference  for  the  taxation 
and  settlement  of  such  bill,  as  the  party  chargeable 
therewith  might  himself  make."  Here,  the  right  to  have 
a  taxation  accrued  to  Mr.  Hearne  upon  payment  of  the 
bill,  and  the  provision  as  to  taxation  after  the  expira- 
tion of  a  month  from  the  delivery  of  the  bill  contained 
in  the  thirty-seventh  section,  cannot  therefore  apply. 

The  payment  was  made  under  protest,  and  reserving 
the  right  to  taxation ;  and  if,  as  is  argued  on  the  other 
side,  Mr.  Hearne,  the  assignee,  is  not  "  the  party 
chargeable,"  the  bill  has  not  been  delivered  a  month, 
and  the  order  was  properly  obtained  as  of  course  within 
a  month  after  the  right  to  taxation  accrued. 

Mr.  Pemberion  Leigh,  in  reply.  The  thirty-eighth 
section  of  the  act  places  a  party  not  chargeable,  but  who 
pays  a  bill,  in  the  same  situation  as  the  party  chargeable. 

A  stranger* 
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A  stranger  having  no  interest  in  the  matter  cannot,        1843. 
by  paying  a  solicitor's  bill,  acquire,  under  this  act,  a 
right  to  tax  it 


The  Master  of  the  Rolls.  1844. 

Feb.  19. 

This  petition  is  presented  by  solicitors  to  discharge  an 
order,  obtained  as  of  course,  to  tax  their  bill,  at  the 
instance  of  a  person  who  had  paid  the  bill  without  having 
been  liable  to  do  so. 

Two  objections  were  made  to  the  order  sought  to  be 
discharged. 

First ;  it  was  obtained  as  of  course  after  payment  of 
the  bill,  and  three  months  after  it  was  delivered. 

Secondly ;  it  was  obtained  by  a  mere  volunteer,  who, 
being  under  no  liability,  spontaneously  paid  the  bill. 

I  am  of  opinion  that,  after  payment  of  a  bill,  an  order 
for  taxation  is  not  to  be  obtained  as  of  course  even  by 
a  party  liable  to  pay  the  same.  Under  the  act,  any 
party  entitled  to  the  order  may  obtain  it  as  of  course, 
and  without  special  directions,  within  one  month  after 
delivery,  and,  with  such  special  directions  as  the  Court 
may  order  to  be  imposed,  after  the  expiration  of  one 
month  from  the  delivery,  but  not  after  verdict,  writ  of 
inquiry,  or  payment.  In  those  cases  a  special  order, 
made  upon  special  circumstances  to  be  proved  to  the 
satisfaction  of  the  Court,  is  required. 

This  order  must  be  discharged,  with  costs,  upon  the 
first  objection,  that  it  was  obtained  as  of  course  after 
payment,  and  without  any  special  direction  after  the 
expiration  of  a  month  from  the  time  when  the  bill  was 

Vol.  V.  E  e  delivered. 
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delivered.  It  is  therefore  unnecessary  for  me  to  give  any 
opinion  upon  the  second  objection ;  but  I  may  say,  that 
I  see  no  reason  to  think,  that  payment  by  a  mere  volun- 
teer under  no  previous  liability  (which  the  Respondent 
has  admitted  to  be  the  case  here),  can,  upon  the  fair 
construction  of  the  act,  give  any  right  to  obtain  an  order 
to  tax  the  bill. 

Order  discharged,  with  costs. 


In  re  LEES. 

ri^HIS  was  a  petition  by  a  mortgagor  for  the  tax- 
-*-  ation  of  the  bill  of  costs  of  the  solicitor  of  the  mort- 
gagee, which  had  been  paid  before  the  6  &  7  Vict.  c.  73. 
came  into  operation.  The  circumstances  were  as  fol- 
lows:—  In  1841,  Mr.  Ratcliffe,  the  petitioner,  mort- 
gaged some  property  to  Mr.  Btdlman.     The  mortgage 


1845. 
Dec.  21,  22. 

1844. 
Feb.  19. 

The  bill  of 
costs  of  a 
mortgagee's 
solicitor  for 
business  done 
in  relation  to 
the  mortgage, 
and  the  sale 

caged  estate "is  contamed  a  power  of  sale  in  case  of  default,  and  Mr. 

taxable  at  the  Batcliffe,  who  was  in  possession,  attorned  tenant  to  the 

instance  of  the 

mortgagor,        mortgagee. 

under  the 

6  &  7  Vict. 

c  73.,  though        Mr.  Btdlman  employed  Lees  as  his  solicitor ;  and  the 

no  part  of  the   interest  of  the  mortgage  being  in  arrear,  Lees,  as  soli- 

bubiness  may       #  -bo©  > 

have  been         citor  of  the  mortgagee,  proceeded  to  sell  the  estate. 

any  court  of     **e  at  ^e  same  t*me  distrained  f°r  renU  and  brought 
law  or  equity,  an  action  at  law  for  the  mortgage  money. 

The  6  &  rr, 

7VkLc.l3.,  lhe 

as  regards  tax- 
ation, is  retrospective  with  respect  to  bills  previously  taxable,  and  also  as  to  bills 
thereby  made  taxable,  provided  the  latter  remained  unpaid  at  the  passing  of  the 
act. 

Payment  before  the  act  came  into  operation  of  a  previously  taxable  bill,  would 
not  preclude  taxation  under  the  act,  upon  a  proper  application  made  in  due  time. 

Payment  before  the  act  came  into  operation  of  a  bill  not  previously  taxable,  pre- 
cludes taxation. 
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The  transaction  was  completed  before  the  passing  of  1848. 
the  6  &  7  Vict.  c.  73.  (22d  August  1 843).  Mr.  Lees  ren- 
dered to  the  mortgagee  an  account  of  his  costs,  amount- 
ing to  92/.  lis.  9d.  (omitting  all  charges  for  the  pro- 
ceedings at  common  law),  and  he  gave  a  receipt  for  the 
same  on  the  26th  of  July  1843.  An  account  was  also 
made  out  of  the  receipts  and  payments  in  respect  of  the 
transaction,  and  after  accounting  for  the  purchase-money 
and  the  money  levied  under  the  distress,  it  shewed  a 
balance  of  8/.  105.  due  from  the  mortgagor  to  the  mort- 
gagee. 

Mr.  Ratcliffe  now  presented  a  petition  for  the  tax- 
ation of  the  bill,  alleging  in  his  petition  specific  errors 
and  overcharges  in  the  bill  of  costs. 

Mr.  Pemberion  Leigh  and  Mr.  Fleming,  for  the  peti- 
tioner, contended  that  the  act  gave  jurisdiction  to  tax 
the  bill,  and  that  the  special  circumstances  of  this  case, 
(on  which  they  commented  at  length)  required  it.  They 
argued  that  the  right  to  tax  the  bill  of  costs  could  not 
be  defeated  by  the  fraudulent  omission  of  all  the  tax- 
able items. 

Mr.  Kinderdey  and  Mr.  Bagshtvwe,  contrd.  The  bill 
and  accounts  were  fully  settled  before  the  act  came  into 
operation,  and  cannot  now  be  taken  into  consideration 
under  the  authority  of  that  act  Before  the  act,  the 
mortgagee  was  not  entitled  to  refer  the  bill  of  the  mort- 
gagor's solicitor  for  taxation,  and  he  cannot  therefore 
do  so  now ;  for  the  act  had  no  operation  in  a  transaction 
finally  settled  before  it  came  into  operation.  In  addition 
to  this,  the  bill  contains  no  items  taxable  according  to 
the  old  law. 

E  e  2  As 
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1843.  As  to  the  specialties  complained  of,  viz.  the  amount 

v^v"^/    of  charges,  they  have  all  been  occasioned  by  the  default 
Lees.        and  misconduct  of  the  Petitioner. 

Mr.  Pemberton  Leigh,  in  reply. 

The  Master  of  the  Rolls. 

I  will  reserve  this  case  for  consideration ;  but  if  it 
depended  merely  on  its  specialties,  I  must  say  I  think 
there  are  circumstances  to  warrant  the  interference  of 
the  Court. 

The  case  depends  upon  the  question,  whether  these 
are  matters  properly  to  be  considered  under  the  autho- 
rity of  the  recent  act  of  parliament.  The  principal  ob- 
jection is,  that  all  the  accounts  were  fully  settled  and 
disposed  of  before  the  act  came  into  operation.  To 
decide  this  case  I  must  look  at  the  affidavits  to  ascertain 
what  really  took  place;  for  if  there  be  jurisdiction  under 
the  act  to  tax  costs  and  charges  arising  out  of  an  em- 
ployment before  the  act,  the  only  question  will  be,  whe- 
ther the  jurisdiction  is  excluded  by  the  payment  which 
is  alleged  to  have  been  made. 

I  will  read  the  affidavits ;  but  I  wish  it  to  be  under- 
stood that  the  decision  on  the  construction  of  the  act 
will  not  be  influenced  by  the  imputed  misconduct  of  the 
parties.  They  may  however  be  observed  upon  on  a 
proper  occasion. 


1844.  The  Master  of  the  Rolls. 

Feb.  IS. 

This  petition  is  presented  by  a  mortgagor,  and  it 
prays  for  the  taxation  of  a  bill  of  costs  delivered  to  the 

mortgagee 
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mortgagee  by  his  solicitor j  for  business  done  in  relation        1644. 
to  the  mortgage  and  the  sale  of  the  mortgaged  estate. 

The  relation  of  solicitor  and  client  subsisted  between 
the  mortgagee  and  the  solicitor  whose  bill  it  is  desired 
to  tax,  and  a  just  bill  being  payable  by  the  mortgagor 
or  out  of  the  mortgaged  estate,  this  is  one  of  the  cases 
in  which  the  bill  is  made  taxable  under  the  statute, 
although  no  part  of  the  business  contained  in  it  may 
have  been  transacted  in  any  court  of  law  or  equity. 

But  three  objections  are  stated :  first,  that  the  whole 
of  the  business  was  done  before  the  statute  came  into 
operation ;  secondly,  that  the  bill  was  actually  paid  by 
the  mortgagee  before  the  statute  came  into  operation ; 
and,  thirdly,  that  the  bill,  even  if  it  were  taxable  before 
payment,  cannot,  after  payment,  be  taxed  without  spe- 
cial circumstances,  which,  in  the  present  case,  do  not 
exist 

Upon  the  last  point  I  expressed  my  opinion  at  the 
hearing  of  the  petition,  and  a  subsequent  perusal  of  the 
affidavits  has  strongly  confirmed  the  view  which  I  then 
took  of  the  case,  that  the  special  circumstances  are  such, 
as  to  make  taxation  proper  if  the  bill  were  taxable,  not- 
withstanding that  the  business  charged  for  was  done, 
and  the  amount  paid,  before  the  statute  came  into  opera- 
tion. I  have  therefore  now  to  consider  only  the  two 
first  points. 

I  entirely  concur  in  the  opinion  of  Mr.  Justice  Pat- 
teson,  who  has  held  that  the  statute  applies  to  matters 
which  occurred  before  it  passed,  although  the  bills  had 
been  delivered  before  that  time.  This  opinion  has  re- 
ference to  bills  which  were  taxable  under  the  law  exist- 
ing before  the  act  was  passed ;  and  if  there  had  been  no 
Be  3  payment, 
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1844.  payment,  it  appears  to  me  that  the  act  would  have  been 
^^y0^     equally  applicable  to  bills  which  were  for  the  first  time 

Lbbs.  made  taxable  by  the  statute.  In  this  case,  if  there  had 
been  no  payment,  the  solicitor  might  have  been  put  to 
his  action,  or  to  his  right  of  enforcing  a  lien,  and  the 
mortgagee  would  have  had  a  right  to  resist  the  demand, 
and  to  shew  its  exorbitancy'  by  legal  means,  and  this 
act  coming  into  operation,  would  have  enabled  him  to 
ascertain  the  just  amount  by  taxation ;  and  I  think  that 
the  mortgagor  would,  under  the  net,  have  had  the  same 
right.  I  am  therefore  of  opinion,  that  it  is  no  sufficient 
objection  to  the  taxation  of  this  bill  that  the  business 
was  done  before  the  act  came  into  operation. 

I  am  further  disposed  to  think,  that  the  payment  of  a 
previously  taxable  bill  before  the  act  came  into  oper- 
ation, would  not  have  precluded  taxation  under  the  act, 
upon  a  proper  application  made  in  due  time,  because,  as 
the  law  before  stood,  taxation  might  have  been  had 
upon  a  proper  case  after  payment,  and  the  client  made, 
and  the  solicitor  received  payment,  knowing  that  tax- 
ation might  have  been  had.  But  by  the  payment  of  a 
bill  which  was  not  taxable,  the  demand  of  the  solicitor 
was  satisfied,  and  the  mortgagor,  as  the  law  then  stood, 
could  not,  after  payment,  obtain  an  order  for  taxation : 
there  was  an  end  of  the  solicitor's  claim,  and  of  the 
client's  right  or  power  to  recover  an  over  payment  by 
taxation ;  and,  after  some  doubt,  it  appears  to  me  that 
the  act  does  not  apply  to  a  case  where  a  bill  not  pre- 
viously taxable  was  paid  before  the  act  was  passed. 

It  was  argued,  that  there  was  not  sufficient  proof,  that 
the  bill  was  in  fact  paid  at  the  time  when  it  is  alleged 
to  have  been  paid ;  but  on  the  evidence  I  think  that, 
upon  this  petition,  I  must  consider  that  the  bill  was  paid 
at  the  timet  alleged. 

I  am, 
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I  am,  therefore,  under  the  necessity  of  dismissing  this  1844. 

petition ;  but,  having  regard  to  the  conduct  of  the  re-  ^^7^^ 

spondent,  it  must  be  without  costs.  Lees. 


SAYER  v.  WAGSTAFF.  *#.  9, 19. 

THIS  was  a  petition  by  a  client  for  the  taxation  of  X  petition 
his  solicitor's  bill.  being  pre- 

sen  ted  for  the 
taxation  of  a 

The  facts  which  were  not  in  dispute,  were  as  follows:  —  HekUhat  the 

application 

The  signed  bill,  amounting  to  1851.  2s*  8d.,  was  deli-  sidered  as 

vered  to  the  petitioner  on  the  14th  of  October  1842,  and  ?lade  *l  t}ie 
r  7  latest  at  the 

payment  was  then  requested.  time  of  an- 

swering the 
petition,  and 
On  the  3d  of  November  1842,  the  petitioner,  with  a  not  at  the 

view  to  discharge  the  bill,  gave  to  the  respondent  his  ofttepetifon* 

promissory  note  for  1352.  payable  in  fourteen  days,  and  or  the  day 

on  the  17th  of  the  same  month  of  November,  the  pro-  hearing.    In 

missory  note  was  duly  honoured  and  paid.  case* ot  , 

*  *  r  ^      accidental 

u°   delay  in  the 

office,  the  period  may  be  carried  further  back. 

Where  a  debtor  delivers  to  his  creditor  his  promissory  note  for  the  amount  of 
the  debt,  the  debt  may  be  considered  as  actually  paid,  if  the  creditor,  at  the  time  of 
receiving  the  note,  has  agreed  to  take  it  in  payment  of  the  debt,  and  to  take  upon 
himself  the  risk  of  the  note  being  paid ;  or  if, 'from  the  conduct  of  the  creditor,  or 
the  special  circumstances  of  the  case,  6uch  an  agreement  is  legally  to  be  implied. 
But  in  the  absence  of  any  special  circumstances,  the  transaction  does  not  amount 
to  a  discharge  of  the  original  debt,  but  a  mere  extended  credit. 

A  solicitor  delivered  his  bill  of  costs  on  the  14th  of  October  1842,  for  which,  the 
client,  on  the  3d  of  November  1842,  gave  his  promissory  note,  which  was  paid  on 
the  1 7th  of  November  1842.  On  the  15th  of  November  1845,  the  client  presented 
a  petition  for  the  taxation  of  the  bill,  which  was  answered  on  the  16th,  and  was 
served  on  the  21st.  The  day  appointed  for  hearing  was  the  24th.  Held,  fir>t.  that 
the  bill  must  be  considered  as  paid  on  the  17th  of  November  1842 ;  and,  secondly, 
that  the  application  for  taxation  must  be  considered  as  made  at  the  latest  on  the 
16th  of  November  1845,  and  consequently  that  the  application  for  taxation  had 
been  made  within  twelve  months,  according  to  the  forty-first  section  of  the  6  & 
7  Vict.  c.  75. 

Ee  4 
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1844.  On  the  15th  of  November  184S,  the  present  petition 

for  taxation  was  brought  to  the  secretary's  office.  On 
the  following  day  the  common  answer  or  order,  requir- 
ing the  parties  concerned  to  attend  on  the  then  next 
petition  day  (the  24th  of  November)  and  that  notice 
should  be  given,  was  written  on  the  petition,  and  signed 
by  the  secretary  in  the  usual  manner.  The  petition 
was  served  on  the  21st  of  November,  and  might  have 
been  heard  on  the  24th,  if  the  parties  had  been  ready, 
and  the  state  of  business  in  court  had  allowed  it. 

The  respondent  alleged,  that  the  bill  had  been  paid 
more  than  twelve  calendar  months  before  any  application 
had  been  made  to  tax  it,  and  that,  therefore,  taxation 
was  precluded  by  the  proviso  in  the  forty-first  section 
of  the  6  &  7  Vict.  c.  73. 

The  petitioner,  on  the  other  hand,  alleged,  that  the 
bill  in  question  had  been  paid  less  than  twelve  calendar 
months  at  the  time  he  applied  for  the  order  to  tax  it; 
and  that,  under  the  special  circumstances,  there  ought 
to  be  a  reference  for  taxation  notwithstanding  payment. 

The  questions  therefore  raised  were,  first,  as  to  the 
time  when  the  bill  was  paid,  and,  secondly,  as  to  the 
time  when  the  petitioner,  according  to  the  terms  of  the 
forty-first  section,  "  made  the  application  for  such 
reference  "  for  taxation. 

A  third  question  arose,  in  the  event  of  its  being  deter- 
mined that  the  application  was  made  within  twelve 
months,  which  was  this :  whether  "  the  special  circum- 
stances of  the  case,"  in  the  opinion  of  the  Court,  ap- 
peared to  require  a  taxation  of  the  bill.  It  was,  how- 
ever, arranged  between  the  parties,  that  the  third  ques- 
tion 
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tion  should  not  be  discussed  until  the  preliminary  ques-        1844. 
tion  had  first  been  disposed  of. 

Mr.  Kindersley  and  Mr.  George  lurner,  in  support  of 
the  petition,  contended,  that  the  forty-first  section  did 
not  in  all  cases  preclude  taxation,  where  the  application 
was  not  made  within  twelve  months  after  payment;  and 
that  if  such  had  been  the  intention  of  the  legislature,  it 
would  have  been  distinctly  expressed.  That  before  the 
statute,  a  solicitor's  bill  could  be  taxed  after  payment, 
if  there  were  special  circumstances,  Horlock  v.  Smith  (a) ; 
and  that  now  the  Court  under  its  general  jurisdiction 
over  its  officers,  had  still  the  power,  in  a  proper  case 
and  under  special  circumstances,  of  sending  a  bill  for 
taxation,  although  twelve  months  had  expired. 

{The  Master  of  the  Rolls. 

The  forty-first  section  seems  to  impose  two  condi- 
tions :  it  says  that  payment  shall  not  preclude  taxation  if 
"  the  special  circumstances  of  the  case  shall  require  it, 
and  provided  the  application  is  made"  within  twelve 
calendar  months  after  payment.] 

The  forty-first  section  only  applies  to  bills  of  costs 
"  taxed  and  settled ;"  for  this  section  only  provides  for 
the  case  "  of  any  such  bills  as  aforesaid,"  and,  there- 
fore, refers  to  the  bills  mentioned  in  the  clause  imme- 
diately preceding,  namely,  a  bill  "  taxed  and  settled." 
The  thirty-seventh  section  authorises  all  bills  to  be 
taxed;  and  the  forty-first  creates  an  exception  limited 
to  those  bills  which  have  been  "  taxed  and  settled." 

Secondly,  they  insisted  that  the  application  for  tax- 
ation had  been  made  within  twelve  calendar  months 

after 

(a)  3  Mt/L  $  Cr.  495. 
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1844.  after  payment;  and  in  support  of  this  position  they  con- 
tended, that  payment  of  the  bill  of  costs  took  place  on 
the  17th  of  November,  when  the  promissory  note  was 
paid ;  that  giving  a  promissory  note  was  but  a  promise, 
and  not  a  payment,  and  created  a  mere  suspension  of 
the  right  to  sue,  for  it  had  been  repeatedly  decided,  that 
upon  the  dishonour  of  a  bill  given  for  a  debt,  the  original 
cause  of  action  revived. 

Next  they  argued,  thai  the  application  for  taxation 
must  be  considered  as  having  been  made  on  the  day  on 
which  the  party  had  presented  his  petition,  and  applied 
to  have  a  day  fixed  for  the  hearing,  or  at  least  on  the 
day  on  which  it  was  answered.  They  contended  that 
this  was  like  the  case  of  filing  a  bill,  in  which,  to  save 
the  Statute  of  Limitations,  proceedings  were  said  to  have 
commenced  upon  filing  the  bill,  and  not  upon  service  of 
the  subpceruu    Coppin  v.  Gray,  (a) 

[The  Master  of  the  Rolls. 

There  are  four  periods  at  which  it  may  be  argued 
that  the  application  was  made;  first,  the  time  of  present- 
ing the  petition ;  secondly,  the  time  of  answering  it ; 
thirdly,  the  time  of  service ;  and,  fourthly,  the  day  ap- 
pointed for  hearing.] ' 

The  time  appointed  for  hearing  cannot  be  considered 
the  time  at  which  the  application  is  made,  otherwise  if 
the  application  be  made  before  the  long  vacation,  the 
next  petition  day  would  be  three  months  off,  so  that  in 
effect,  three  months  might  be  taken  from  the  twelve 
months  given  to  the  party  to  apply  for  a  taxation. 
Neither  can  the  time  of  service  be  the  period :  the  words 

of 

(a)  1  Y.fC.{C.t\)  205. 
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of  the  act  preclude  that  construction  being  that  "  the        1 844. 
application  for  such  reference"  be  made,  &c.     The 
other  two  periods  remain,  in  either  of  which  cases  the 
petitioner  is  in  time. 

Mr.  Cooper  and  Mr.  Moore,  contrd. 

The  petiibner  has  not  come  within  twelve  months 
after  payment,  and  has  therefore  no  right  to  any  order 
for  taxation.  After  payment,  the  forty-first  section  of 
this  act  precludes  the  taxation  of  a  bill  in  all  cases,  even 
in  cases  of  fraud,  unless  the  application  be  made  within 
twelve  months.  In  case  of  fraud  the  Court,  we  admit, 
has  still  jurisdiction  over  its  officer,  but  by  another  pro- 
ceeding, and  not  by  the  taxation  of  his  bill  of  costs. 

Secondly,  the  bill  must  be  considered  as  having  been 
paid  on  the  3d  of  November,  when  the  promissory  note 
was  given.  A  note  duly  honoured  must,  for  the  pur- 
pose of  this  act,  be  considered  as  payment  as  from  the 
day  on  which  it  was  given.  The  client  thereby  settles 
and  adopts  the  bill  of  costs,  and  the  solicitor  may  then 
transfer  his  right  to  another  party.  In  Boss  v.  Clif- 
ton (a)  a  bill  of  exchange  had  been  given  in  August 
1842,  for  the  balance  of  a  bill  of  costs.  Mr.  Justice 
Patteson  referred  to  a  case  in  which  Mr.  Justice  Colt- 
man  was  of  opinion  that  payment  was  made  when  the 
securities  were  given ;  and  Mr.  Justice  Patteson  added, 
"  As  to  the  question  whether  what  took  place  in  August 
1842  amounted  to  payment,  I  shall  hesitate  in  deter- 
mining that  it  did  not,  after  the  opinion  ascribed  to 
my  brother  Coltman  on  the  point"  The  rule  there  in 
question  was  however  discharged  on  other  grounds. 

Thirdly, 
(a)  Bail  Court,  November  22, 1843. 
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1844.  Thirdly,  it  is  not  necessary  to  argue  whether  the  time 

of  hearing  is  to  be  the  period  at  which  the  application 
is  to  be  considered  as  having  been  made.  It  is  sufficient 
for  the  purpose  of  the  respondent  to  carry  it  to  the 
time  of  service.  That  is  the  period  best  adapted  for  the 
purpose  of  giving  effect  to  the  intentions  of  the  act  All 
orders,  of  course,  like  the  present,  take  effect  from  the 
service ;  and  if  it  were  otherwise,  a  party  n%ht  present 
the  petition,  and  wholly  neglect  to  serve  it,  and  the 
solicitor,  having  no  notice  of  the  pendency,  of  a  petition, 
might  nevertheless  be  prevented  availing  himself  of  the 
benefit  of  the  lapse  of  time  afforded  by  the  statute. 

[77**  Master  of  the  Rolls. 

The  petition  must  necessarily  be  served  before  the 
day  appointed  for  hearing,  which  is  always  the  next 
petition  day.] 

If  the  proceeding  had  been  by  motion  and  not  by 
petition,  the  application  for  taxation  could  not  be  said 
to  be  made  when  the  notice  was  served,  but  when  the 
motion  was  brought  before  the  Court 

The  Master  of  the  Rolls  reserved  judgment 


Feb.  19.  The  Master  of  the  Rolls. 

There  can  be  no  doubt  jhat  the  bill  in  question  was 
paid  on  the  17th  of  November  1842;  but  the  respondent 
insists  that  it  ought  to  be  deemed  to  have  been  paid  on 
the  Sd  day  of  the  same  month,  when  he  received  from 
the  petitioner  the  promissory  note,  which  was  afterwards 
duly  honoured  and  paid. 

Again,  the  petitioner  alleges,  that  his  application  for 
an  order  to  tax  the  bill,  if  not  made  on  the  day  when 

he 
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he  left  bis  petition  at  the  secretary's  office,  must,  at  the  1844. 
latest,  be  held  to  have  been  made  on  the  16th  of  No- 
vember 184S,  when  the  petition  was  answered.  On  the 
other  hand,  the  respondent  insists  that  service  of  the 
petition  was  necessary  to  make  the  application  effectual ; 
and  that,  therefore,  the  application  ought  to  be  deemed 
to  have  been  made  on  the  21st  of  November  1843,  on 
which  day  the  petition  was  served. 

I  shall  first  consider  the  time  when  the  application 
for  a  reference  was  made. 

Any  party  desirous  to  have  a  matter  heard  on  peti- 
tion takes  his  petition  to  the  secretary's  office.  The 
secretary  makes  an  entry  in  his  book  of  the  cause  or 
matter  in  which  the  petition  is  presented,  and  writes 
upon  the  petition  itself  the  usual  order  for  the  parties 
to  attend  on  the  day  appointed  for  hearing  the  petition, 
and  for  notice  to  be  given.  The  petition  is,  from  the 
time  when  such  order  is  made,  a  regular  proceeding  in 
court,  upon  which  affidavits  may  be  made;  and  any 
party  interested  to  inquire  whether  a  petition  in  his 
matter  has  been  presented  or  not,  may  ascertain  the  fact 
on  application  to  the  secretary.  Previously  to  the  time 
appointed  for  hearing,  and  before  the  petition  can  be  set 
down  to  be  heard,  a  copy  of  it  is  to  be  left  for  the 
perusal  of  the  Judge  who  is  to  hear  it,  and  the  peti- 
tion itself  is  to  be  filed  before  any  order  upon  it  is 
i.(a) 


And  such  being  the  course  of  proceeding,  I  am  of 
opinion,  that  an  application  for  the  purpose  stated  and 
prayed  by  the  petition  must  be  considered  as  made,  at 
the  latest,  at  the  time  when  the  order  appointing  the 

time 
(a)  Ord.  Can.  53. 
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1644.  Thirdly,  it  is  not  necessary  to  argue  whether  the  time 

of  hearing  is  to  be  the  period  at  which  the  application 
is  to  be  considered  as  having  been  made.  It  is  sufficient 
for  the  purpose  of  the  respondent  to  carry  it  to  the 
time  of  service.  That  is  the  period  best  adapted  for  the 
purpose  of  giving  effect  to  the  intentions  of  the  act  All 
orders,  of  course,  like  the  present,  take  effect  from  the 
service ;  and  if  it  were  otherwise,  a  party  n%ht  present 
the  petition,  and  wholly  neglect  to  serve  it,  and  the 
solicitor,  having  no  notice  of  the  pendency  of  a  petition, 
might  nevertheless  be  prevented  availing  himself  of  the 
benefit  of  the  lapse  of  time  afforded  by  the  statute. 

[The  Master  of  the  Rolls. 

The  petition  must  necessarily  be  served  before  the 
day  appointed  for  hearing,  which  is  always  the  next 
petition  day.] 

If  the  proceeding  had  been  by  motion  and  not  by 
petition,  the  application  for  taxation  could  not  be  said 
to  be  made  when  the  notice  was  served,  but  when  the 
motion  was  brought  before  the  Court 

The  Master  of  the  Rolls  reserved  judgment 


Feb.  19.  The  Master  of  the  Rolls. 

There  can  be  no  doubt  £hat  the  bill  in  question  was 
paid  on  the  17th  of  November  1842;  but  the  respondent 
insists  that  it  ought  to  be  deemed  to  have  been  paid  on 
the  Sd  day  of  the  same  month,  when  he  received  from 
the  petitioner  the  promissory  note,  which  was  afterwards 
duly  honoured  and  paid. 

Again,  the  petitioner  alleges,  that  his  application  for 
an  order  to  tax  the  bill,  if  not  made  on  the  day  when 

he 
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he  left  bis  petition  at  the  secretary's  office,  must,  at  the  1844. 
latest,  be  held  to  have  been  made  on  the  16th  of  No- 
vember 1843,  when  the  petition  was  answered.  On  the 
other  hand,  the  respondent  insists  that  service  of  the 
petition  was  necessary  to  make  the  application  effectual ; 
and  that,  therefore,  the  application  ought  to  be  deemed 
to  have  been  made  on  the  21st  of  November  1843,  on 
which  day  the  petition  was  served. 

I  shall  first  consider  the  time  when  the  application 
for  a  reference  was  made. 

Any  party  desirous  to  have  a  matter  heard  on  peti- 
tion takes  his  petition  to  the  secretary's  office.  The 
secretary  makes  an  entry  in  his  book  of  the  cause  or 
matter  in  which  the  petition  is  presented,  and  writes 
upon  the  petition  itself  the  usual  order  for  the  parties 
to  attend  on  the  day  appointed  for  hearing  the  petition, 
and  for  notice  to  be  given.  The  petition  is,  from  the 
time  when  such  order  is  made,  a  regular  proceeding  in 
court,  upon  which  affidavits  may  be  made;  and  any 
party  interested  to  inquire  whether  a  petition  in  his 
matter  has  been  presented  or  not,  may  ascertain  the  fact 
on  application  to  the  secretary.  Previously  to  the  time 
appointed  for  hearing,  and  before  the  petition  can  be  set 
down  to  be  heard,  a  copy  of  it  is  to  be  left  for  the 
perusal  of  the  Judge  who  is  to  hear  it,  and  the  peti- 
tion itself  is  to  be  filed  before  any  order  upon  it  is 
I.  (a) 


And  such  being  the  course  of  proceeding,  I  am  of 
opinion,  that  an  application  for  the  purpose  stated  and 
prayed  by  the  petition  must  be  considered  as  made,  at 
the  latest,  at  the  time  when  the  order  appointing  the 

time 
(a)  Ord.  Can.  53. 
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time  for  hearing  the  petition,  is  signed  either  by  the 
Judge  to  whom  the  petition  is  addressed,  or  by  bis 
officer  acting  under  his  directions.  If  it  should  happen 
that  a  petition  was  duly  brought  to  the  office,  and  with- 
out any  default  of  the  petitioner,  but  by  some  accident 
or  neglect  in  the  office,  the  answer  or  order  was  not 
made  at  the  time  when  it  ought  to  have  been,  the 
application  might  be  considered  as  made  even  before 
the  answer  or  order  for  attendance  was  signed  (<z)i  but 
no  such  question  arises  here.  The  petition  was  answered ; 
and  I  must  consider  that  the  application  for  a  reference 
to  tax  the  bill  in  question  was  made  on  the  16th  of  No- 
vember 1848.  ■ 


Now  the  proviso  in  the  forty-first  section  of  the 
statute  is,  "  that  the  application  for  such  reference  be 
made  within  twelve  calendar  months  after  payment."  It 
is  the  application,  not  the  service  of  a  petition  or  the 
time  appointed  for  hearing  a  petition,  but  the  applica- 
tion alone  which  is  to  take  place,  or  be  made  within 
twelve  calendar  months  after  payment;  and  I  have  now 
to  inquire  whether  the  16th  of  November  1843,  the  time 
of  the  application  in  this  case,  was  within  twelve  calendar 
months  after  payment  of  the  respondent's  bill. 

If  the  bill  was  paid  on  the  Sd  of  November  1842,  as 
the  respondent  alleges,  more  than  twelve  months  had 
elapsed  between  the  payment  and  the  application  for 
the  reference ;  but  if  the  payment  was  not  made  till  the 
1 7th  of  November,  as  the  petitioner  alleges,  then,  at  the 
time  of  the  application  for  the  reference,  twelve  months 
had  not  elapsed  from  the  time  when  the  bill  was  paid. 

The 


(a)  Richards  v.  Wood,  2  Myl 
4*  K.  621.;   Barnes  v.  Wilson, 


1  R\m.  $  MyL  486.;  Dearman 
v.  Wych,  4  Afy/.  <fr  Cr.  550. 
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The  substantial  question  is,  whether  a  debt  is  to  be        1844. 
considered  as  paid,  at  the  time  of  the  delivery  to  the 
creditor  of  a  promissory  note  for  the  amount  payable  on 
a  future  day,  on  which,  or  in  due  time  after  which,  the 
note  is  afterwards  duly  honoured  and  paid. 

The  debt  may  be  considered  as  actually  paid,  if  the 
creditor,  at  the  time  of  receiving  the  note,  has  agreed  to 
take  it  in  payment  of  the  debt,  and  to  take  upon  him- 
self the  risk  of  the  note  being  paid,  or  if,  from  the  con- 
duct of  the  creditor  or  the  special  circumstances  of  the 
case,  such  an  agreement  is  legally  to  be  implied. 

But  in  the  absence  of  any  special  circumstances 
throwing  the  risk  of  the  note  upon  the  creditor,  his  re- 
ceiving the  note  in  lieu  of  present  payment  of  the  debt, 
is  no  more  than  giving  extended  credit,  postponing  the 
demand  for  immediate  payment,  or  giving  time  for  pay- 
ment on  a  future  day,  in  consideration  of  receiving  this 
species  of  security.  Whilst  the  time  runs,  payment  cannot 
legally  be  enforced,  but  the  debt  continues  till  payment 
is  actually  made ;  and  if  payment  be  not  made  when  the 
time  has  run  out,  payment  of  the  debt  may  be  enforced 
as  if  the  note  had  not  been  given,  (a)  If  payment  be 
made  at  or  before  the  expiration  of  the  extended  time 
allowed,  it  is  then,  for  the  first  time,  that  the  debt  is 
paid. 

There  may,  as  I  have  said,  be  special  circumstances, 
from  which  it  may  be  concluded  that  a  note  or  bill  of 
exchange  was  taken  as  payment  of  the  debt  for  which  it 
was  given ;  and  it  is  said  that,  in  a  case  before  Mr. 

Justice 

(<i)  See  Puckford  v.  Maxwell,  pat  v.  Ordt  1  Mad.  89.;  Atki*- 
6  Term  Rep.  52.;  Owens  on  v.  ton  v.  Hawdon,  2  Ad.  $  E.  638. 
Morse,  7  Term  Hep.  64.;  Tern- 
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1844.  Justice  Collman  at  chambers,  he  held  that  payment  was 
to  be  considered  to  have  been  made  at  the  time  when  a 
bill  and  note  were  given  as  securities  for  payment.  There 
may  have  been  circumstances  leading  to  that  conclusion 
in  the  case  referred  to ;  there  are,  I  think,  no  such  cir- 
cumstances in  the  case  now  before  me.  I  have  thought 
it  right  to  read  the  affidavits,  for  the  purpose  of  ascer- 
taining whether  there  was  any  evidence  that  Mr.  Sanders 
took  this  note  in  lieu  and  full  satisfaction  of  the  debt 
due  to  him  upon  his  bill  of  costs,  and  I  find  no  such 
evidence.  Mr.  Sanders  did  not  take  upon  himself  the 
whole  risk  of  the  note : — the  petitioner  was  not  released 
from  the  debt  If  the  note  had  not  been  duly  paid,  Mr. 
Sanders  would  have  been  entitled  to  enforce  payment 
of  the  amount  due  to  him  upon  his  bill,  and  might  have 
brought  an  action  against  the  petitioner  to  recover  it. 

I  am,  therefore,  of  opinion  that  the  bill  was  not  paid 
till  the  17th  of  Nooember  1842,  and  that  the  application 
for  the  reference  to  tax  the  bill  was  made  on  the  16th 
of  Nooember  1843,  being  one  day  less  than  twelve 
calendar  months  after  the  payment.  The  bill  may  be 
taxed,  if  there  are  such  special  circumstances  as  to  make 
taxation  proper,  and  the  petition  must  be  further  heard 
as  to  that  point. 


The  petition  stood  over  to  the  next  petition  day  to 
be  heard  on  the  special  circumstances. 
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In  re  DOWNES-  Feb.  10.  19. 

HPHIS  petition  was  presented  by  persons  interested  in  Application  by 

A    the  estate  of  John  Bulloch,  deceased,  praying  that  ^fVor  Uic 

several  bills  of  costs  paid  by  the  trustees  of  John  Bui-  taxation  of  a 

lock's  will  might  be  taxed.  prid  by  his 

trustees  more 
_       .       _        t  .    .  .  .  _  than  twelve 

On  the  first  hearing  of  the  petition,  the  Court  ex-  calendar 

pressed  an  opinion  that  the  only  bill  upon  which  any  j^^gd 

question  arose  was   to  be  considered  as  paid  on  the      Where  a 

2d  day  of  May  1842,  and  the  application  for  a  reference  tndmp^m 

to  tax  the  bill  having  been  made  more  than  twelve  for  taxation, 

then  if  there 
calendar  months  after  payment,  the  question  was,  whe-  has  been  no 

ther  the  bill  was  now  taxable  under  the  act  .  Payment»  *• 

rules  under 

which  tax- 
Mr.  Turner,  in  support  of  the  petition.  dSt!^ 

A      .  .  .  1.1  such  as  are 

As  the  petitioners  are  interested  in  the  property  out  pointed  out 

of  which  the  trustees  have  paid  the  bill  in  question,  the  b?  the  thirty- 

seventh  sec- 
Court  is,  by  the  thirty«ninth  section  of  the  6  &  7  Vict,  tion  of  the 

c.  78.,  authorised  to  refer  the  bill  for  taxation.     That  **J  j^'if 

clause  directs,  "  that  in  any  case  "  in  which  a  trustee  there  has  been 

has  become  chargeable  with  such  bill,  the  Court,  on  the  {he^y-first 

application  of  a  party  interested  in  the  property  out  of  §M*J°°* 

which  the  trustees  may  have  paid  the  bill,  may  refer  the  the  6  &  7  Vict. 

same  for  taxation.  c:75- aPPlics» 

rpi       the  Court  can- 

A  tte.  not  in  any 

case  whatever  send  a  bill  for  taxation  as  against  the  solicitor,  if  it  has  been  paid 

more  than  twelve  months,  but  the  Court  may,  after  that  period,  direct  a  taxation  as 

between  a  trustee  and  his  cestui  que  trust,  to  justify  the  payments  of  the  former. 

The  words  "  any  such  bill,"  in  the  forty-first  section,  do  not  mean  the  bill  men- 
tioned in  the  section  immediately  preceding,  viz.  any  bill  M  previously  taxed  and 
settled ; "  nor  are  they  limited  to  such  bills  as  under  the  provisions  of  the  act  are 
sought  to  be  taxed  by  a  party  directly  chargeable. 

Where  a  solicitor's  bill  has  been  paid  by  a  trustee,  the  cestui  que  trust  cannot 
after  the  expiration  of  twelve  months  from  payment,  obtain  a  taxation,  as  against 
the  solicitor,  although  he  had  no  notice  or  the  payment  until  after  the  twelve 
months  had  expired.    Sembk. 

Vol.  V.  Ff 
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1844.  The  fact  of  payment  for  more  than  twelve  months 

does  not,  under  the  forty-first  section,  preclude  the  tax- 
ation. 

The  forty-first  section  must  be  limited  to  some  par- 
ticular bills,  and  cannot  be  held  to  extend  to  all  paid 
bills ;  for  the  thirty-seventh  section,  which  extends  to 
all  bills  paid  or  unpaid,  authorises  a  taxation  after 
twelve  months  "  under  special  circumstances  to  be 
proved  to  the  Court."  Now,  by  the  forty-first  section, 
"  the  payment  of  any  such  bill  as  aforesaid,"  is  in  no 
case  to  preclude  taxation,  provided  the  application  for 
the  reference  be  made  within  twelve  calendar  months 
after  payment  The  words  "  any  such  bills  as  afore- 
said" have  reference  to  the  bills  mentioned  in  the 
section  immediately  preceding  the  fortieth,  which  are 
bills  "  previously  taxed  and  settled;"  therefore,  to  bring 
the  case  within  the  forty-first  section,  the  bill  must  have 
been  previously  taxed  as  well  as  settled. 

Lastly,  the  words  "any  such  bill  as  aforesaid,"  con- 
tained in  the  forty-first  section,  apply  only  to  bills 
sought  to  be  taxed  by  parties  directly  chargeable,  and 
not  to  those  sought  to  be  taxed  at  the  instance  of  parties 
out  of  whose  property  the  bills  are  payable  as  in  the 
present  case,  who  may  have  no  notice  of  the  payment 
until  long  after  twelve  months  have  expired. 

Mr.  Kindersley,  contrd.  The  proviso  in  the  forty-first 
section,  "  that  the  application  for  the  reference  be  made 
within  twelve  calendar  months  afterpayment,"  precludes 
any  taxation  after  that  period. 

The  forty-first  section  is  the  first  which  relates  to 
bills  which  have  been  paid.  The  thirty-seventh  relates 
to  unpaid  bills  alone,  which  may  be  taxed  as  of  course 

within 
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within  a  month  after  delivery  of  the  bill,  or  with  special  1844. 
directions  and  conditions  after  that  period  until  the  ex- 
piration of  twelve  months;  but  no  reference  is  to  be 
made  after  verdict  &&,  or  after  twelve  months,  "  except 
under  special  circumstances,  to  be  proved  to  the  satis- 
faction of  the  Court"  The  thirty-eighth  and  thirty- 
ninth  sections  relate  to  taxation  at  the  instance  of  third 
parties  ;  but  these  only  give  to  such  persons  similar 
rights  to  those  to  which  the  parties  chargeable  are  en- 
titled. 

The  forty-first  section  applies  to  all  cases  in  which 
payment  has  been  made. 

Mr.  Headlam,  for  the  trustees. 

Mr.  Turnery  in  reply. 


The  Master  of  the  Rolls.  Feb.  19. 

This  petition  is  presented  by  persons  interested  in  the 
estate  of  John  Buttock,  deceased,  praying  that  certain 
bills  of  costs,  paid  by  the  trustees  of  John  Bullock's  willy 
may  be  taxed. 

On  the  hearing  of  the  petition,  I  expressed  my  opi- 
nion that  the  only  bill  upon  which  any  question  arises 
was  to  be  considered  as  paid  on  the  2d  day  of  May 
1842 ;  and  the  application  for  a  reference  to  tax  the  bill 
having  been  made  more  than  twelve  calendar  months 
after  payment,  the  question  is,  whether  the  bill  is  now 
taxable  under  the  act 

The  act  provides,  that  where  a  trustee  has  become 
chargeable  with  a  bill  of  costs,  the  Court,  upon  the  ap-< 

Ff  2  plication 
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1844.  The  fact  of  payment  for  more  than  twelve  months 

x"*tv^*/     does  not,  under  the  forty-first  section,  preclude  the  tax- 
Downbs.      ation. 

» 

The  forty-first  section  must  be  limited  to  some  par- 
ticular bills,  and  cannot  be  held  to  extend  to  all  paid 
bills ;  for  the  thirty-seventh  section,  which  extends  to 
all  bills  paid  or  unpaid,  authorises  a  taxation  after 
twelve  months  "  under  special  circumstances  to  be 
proved  to  the  Court."  Now,  by  the  forty-first  section, 
"  the  payment  of  any  such  bill  as  aforesaid,"  is  in  no 
case  to  preclude  taxation,  provided  the  application  for 
the  reference  be  made  within  twelve  calendar  months 
after  payment  The  words  "  any  such  bills  as  afore- 
said "  have  reference  to  the  bills  mentioned  in  the 
section  immediately  preceding  the  fortieth,  which  are 
bills  "  previously  taxed  and  settled;"  therefore,  to  bring 
the  case  within  the  forty-first  section,  the  bill  must  have 
been  previously  taxed  as  well  as  settled. 

Lastly,  the  words  "any  such  bill  as  aforesaid,"  con- 
tained in  the  forty-first  section,  apply  only  to  bills 
sought  to  be  taxed  by  parties  directly  chargeable,  and 
not  to  those  sought  to  be  taxed  at  the  instance  of  parties 
out  of  whose  property  the  bills  are  payable  as  in  the 
present  case,  who  may  have  no  notice  of  the  payment 
until  long  after  twelve  months  have  expired. 

Mr.  Kinder$ley>  contra.  The  proviso  in  die  forty-first 
section,  "  that  the  application  for  the  reference  be  made 
within  twelve  calendar  months  after  payment,"  precludes 
any  taxation  after  that  period. 

The  forty-first  section  is  the  first  which  relates  to 
bills  which  have  been  paid.  The  thirty-seventh  relates 
to  unpaid  bills  alone,  which  may  be  taxed  as  of  course 

within 


CASES  IN  CHANCERY.  427 

within  a  month  after  delivery  of  the  bill,  or  with  special  1844, 
directions  and  conditions  after  that  period  until  the  ex- 
piration of  twelve  months;  but  no  reference  is  to  be 
made  after  verdict  &c,  or  after  twelve  months,  "  except 
under  special  circumstances,  to  be  proved  to  the  satis* 
faction  of  the  Court."  The  thirty-eighth  and  thirty- 
ninth  sections  relate  to  taxation  at  the  instance  of  third 
parties  ;  but  these  only  give  to  such  persons  similar 
rights  to  those  to  which  the  parties  chargeable  are  en- 
titled. 

The  forty-first  section  applies  to  all  cases  in  which 
payment  has  been  made. 

Mr.  Headlam,  for  the  trustees* 

Mr.  Turner,  in  reply. 


The  Master  of  the  Rolls.  Feb.  10. 

This  petition  is  presented  by  persons  interested  in  the 
estate  of  John  Bullock,  deceased,  praying  that  certain 
bills  of  costs,  paid  by  the  trustees  of  John  Bullock's  will, 
may  be  taxed. 

On  the  hearing  of  the  petition,  I  expressed  my  opi- 
nion that  the  only  bill  upon  which  any  question  arises 
was  to  be  considered  as  paid  on  the  2d  day  of  May 
1842 ;  and  the  application  for  a  reference  to  tax  the  bill 
having  been  made  more  than  twelve  calendar  months 
after  payment,  the  question  is,  whether  the  bill  is  now 
taxable  under  the  act 

The  act  provides,  that  where  a  trustee  has  become 
chargeable  with  a  bill  of  costs,  the  Court,  upon  the  ap-< 

Ff  2  plication 
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1844,  plication  of  a  party  interested  in  the  property  out  of 
^T**^^  which  the  trustee  may  have  paid,  or  be  entitled  to  pay, 
Downbs.  the  bill,  may  refer  the  same  to  be  taxed,  with  such  di- 
rections as  may  be  thought  proper ;  and  I  think  that, 
save  as  to  such  special  directions  as  may  be  thought 
proper  in  the  peculiar  case,  the  rules  under  which  the 
taxation  is  to  be  directed  are  such  as  are  pointed  out  in 
the  thirty-seventh  section,  if  there  has  been  no  payment, 
and  by  the  forty-first  section  if  there  has  been  payment. 

By  the  thirty-seventh  section,  the  case  of  the  bill 
having  been  paid  is  not  at  all  contemplated.  It  relates 
to  unpaid  bills  only,  and  provides  that,  within  one 
month  after  delivery,  taxation  may  be  ordered  with- 
out special  direction ;  that,  after  the  expiration  of  one 
month  from  the  time  of  the  bill  being  delivered,  tax- 
ation may  be  ordered  with  such  directions  as  the  Court 
may  think  proper,  and  that  after  verdict  or  writ  of  in- 
quiry, taxation  is  only  to  be  ordered  on  special  circum- 
stances, to  be  proved  to  the  satisfaction  of  the  Court.' 

The  forty-first  section  contemplates  the  case  of  pay- 
ment before  any  application  to  tax  the  bill  is  made ;  and 
it  provides  that  payment  shall  not  preclude  taxation,  if 
the  special  circumstances  of  the  case  shall,  in  the  opt-* 
nion  of  the  Court,  appear  to  require  the  same,  upon 
such  terms  and  conditions,  and  subject  to  such  direc- 
tions as  to  the  Court  shall  seem  right,  "  provided  the 
application  for  such  reference  be  made  within  twelve 
calendar  months  after  payment." 

It  was  arguecj  that  the  forty-first  section,  if  construed 
to  extend  to  all  paid  bills,  would  be  inconsistent  with 
the  thirty-seventh  section,  which  extends  to  all  bills; 
secondly,  that,  upon  the  true  construction  of  the  act, 
the  words,  "  any  such  bill  as  aforesaid,"  contained  in 
the  forty-first  section,  mean  only  any  such  bill  as  is 

mentioned 
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mentioned  in  the  section  immediately  preceding  to  have  1844. 
been  "taxed  and  settled;9'  and,  thirdly,  that,  at  all 
events,  the  words  "  any  such  bill  as  aforesaid  "  contained 
in  the  forty-first  section  cannot  be  construed  to  mean 
any  bill  which  is  sought  to  be  taxed  by  parties  other 
than  those  directly  chargeable  therewith. 

I  cannot  concur  in  any  of  these  arguments.  The 
thirty-seventh  section  relates  exclusively  to  unpaid  bills; 
and,  if  it  were  not  for  the  forty-first  section,  paid  bills 
would  not  be  taxable  at  all  under  this  act  But  the 
forty-first  section  enacts,  that  payment  shall  not  pre- 
clude taxation,  if  the  circumstances  be  such  as  to  make 
taxation  proper,  and  if  the  application  be  made  within 
twelve  calendar  months  after  payment.  Mr.  Justice 
Patteson,  in  the  case  of  Binns  v.  Hey  (a),  stated  that,  he 
considered  the  true  construction  of  the  clause  to  be, 
that  wherever  the  act  applies,  the  Court  cannot  send  a 
bill  for  taxation  if  it  has  been  paid  more  than  twelve 
months  in  any  case  whatever.  I  entirely  concur  in  that 
opinion,  as  affording  the  general  rule,  subject,  however, 
to  a  qualification  in  this  Court  I  think  that  in  this 
Court  the  bill  cannot  be  ordered  to  be  taxed  as  against 
the  solicitor  himself,  if  twelve  calendar  months  have 
elapsed  after  the  payment  But  if  a  trustee  or  executor 
has  paid  a  solicitor's  bill  improperly,  and  has  neglected 
to  procure  the  bill  to  be  taxed  in  due  time,  there  ap- 
pears to  be  nothing  in  this  act  to  prevent  this  Court 
(when  called  upon  to  disallow  the  whole  or  part  of  a 
payment  alleged  to  have  been  made  by  a  trustee  or  exe- 
cutor) from  ascertaining,  by  taxation,  if  necessary,  what 
is  a  proper  sum  to  be  allowed  to  the  trustee  or  executor 
for  his  payment  (6) 

I  cannot 

(a)  Q.  Bench  Bail  Court,  ssd  291.;  Grove  v.  Satuom,  I  Beat. 
Kov.  1843.  S97. 

(b)  Haiard  v.  Lane,  3  Mer. 
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I  cannot  so  construe  the  act  as  to  make  the  words 
"any  such  bill  as  aforesaid  "  in  the  forty-first  section  to 
mean  only  "  any  such  bill  as  is  hereinbefore  mentioned 
to  have  been  taxed  and  settled/1  or  "any  such  bill  as 
under  the  provisions  of  this  act  is  sought  to  be  taxed  by 
a  party  directly  chargeable  with  such  bill."  The  words 
themselves  import  no  such  restriction,  and  I  can  find 
nothing  to  warrant  the  proposed  construction. 

It  is  supposed  that  there  may  be  some  hardship  on 
third  parties  who  are  enabled  to  tax  the  bills  within  a 
limited  time  only,  and  may  have  had  no  notice  of  the 
payment  till  too  late.  Such  cases  may  arise,  and  in  them 
the  statute  does  not  give  so  much  benefit  as  might  perhaps 
be  desired ;  but  the  case  stands  thus : —  Before  the  act 
came  into  operation,  the  cestui  que  trusty  out  of  whose 
estate  a  solicitor's  bill  was  to  be  paid,  could  not  procure 
the  bill  to  be  taxed  as  against  the  solicitor  directly,  but 
he  might  impeach  any  improper  or  extravagant  payment 
made  by  his  trustee  in  discharge  of  the  solicitor's  bill, 
and  might,  as  against  the  trustee,  cause  the  solicitor's 
bill  to  be  taxed.  Under  the  act,  every  remedy  which 
the  cestui  que  trust  had  against  the  trustee  remains  to 
him,  and,  besides  that,  he  is  entitled  to  ask  for  taxation 
against  the  solicitor  directly,  at  any  time  before  pay- 
ment of  the  bill,  or  within  twelve  calendar  months  after 
payment. 

I  am  of  opinion  that  there  ought  to  be  no  taxation 
of  the  bill  which  was  paid  on  the  2d  of  May  1842. 
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HINDE  ».  BLAKE.  Xt$tUm 

A  N  order  had  been  made  on  the  7th  of  May  1842,  Attachment 

■**■  upon  the  Defendant  for  the  transfer  into  Court  of  d!*harB?,» 

*  with  costs,  on 

the  sum  of  1 1,0002.  consols,  (a)  the  ground  of 

the  order 

upon  which 

The  order  was  served  on  the  Defendant;  but  at  this  it  was  founded 

time  the  11th  and  12th  General  Orders  of  the  26th  of  curatelystated 

August  1841  (b)  had  been  amended  by  the  6th  Order  of  the  con8e-. 

quences  of  a 

the  1 1th  of  April  1 842.  (c)  non-perform- 

ance. 

The  order,  instead  of  stating  that  if  the  Defendant 
neglected  to  obey  it,  "  he  would  be  liable  to  be  ar- 
rested under  a  writ  of  attachment"  as  it  ought  to  have 
done  according  to  the  amended  orders,  stated,  in  the 
old  form,  "  that  he  would  be  liable  to  be  arrested  by  the 
Serjeant-at-arms"  8cc. 

The  Defendant  neglected  to  make  the  transfer,  and 
an  attachment  issued. 


Mr.  Lovat  now  moved  to  discharge  it  for  irregularity, 
on  the  ground  that  the  copy  of  the  order  served,  incor- 
rectly stated  the  consequences  of  a  default  in  obey- 
ing it. 

The  Master  of  the  Rolls  discharged  it  with  costs. 

(a)  4Beavan,  597.  (c)  OrtL  Can.  166,  167.  and 

(b)  Ord.  Can.  166.  note  (a),      198. 
and  167.  note  (a). 
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SMITH  v.  HARTLEY. 


Upon  an  ap- 

Slication  to 
le  a  supple- 
mental an* 
swer,  the 
Defendant 
should  state 
on  his  notice 
of  motion  the 
facts  intended 
to  be  intro- 
duced therein. 


M 


R.  SIMPSON  moved  on  behalf  of  the  Defendants 
for  liberty  to  pat  in  a  supplemental  answer. 


The  notice  of  motion  did  not,  however,  specify  the 
facts  intended  to  be  introduced  into  the  supplemental 
answer. 

Mr.  Shebbeare  for  the  Plaintiffs  did  not  oppose  the 
'motion ;  but  two  of  them  being  infants,  he  said  he  could 
not  consent  thereto. 


The  Master  of  the  Rolls. 

The  rule  adopted  in  this  Court  is,  to  require  a  De- 
fendant coming  for  liberty  to  file  a  supplemental  answer 
to  state  in  his  notice  of  motion  the  iacts  intended  to 
be  introduced  therein.  It  is  necessary  that  the  party 
coming  here  as  a  Respondent  should  know  beforehand 
what  it  is  the  intention  of  the  Defendants  to  ask  of  the 
Court. 

His  Lordship  said,  that  if  the  Plaintiffs  did  not  object, 
he  should  be  disposed  to  give  liberty  to  the  Defendants 
to  introduce  into  die  supplemental  answer  the  bets  stated 
in  the  affidavit  filed  on  his  behalf  in  support  of  the  motion 

The  Plaintiffs'  counsel  thinking  this  insufficient,  the 
motion  stood  over. 


See.  Ha$iar  v.  HolMs,  8  to.  836^  and  WMkombe  v.  Mmekim 
)  WUt+C.  a  1. 
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OF 
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ARGUED  AND  DETERMINED 

IN 

THE  ROLLS  COURT. 


1842. 


MARCH  v.  The  ATTORNEY-GENERAL.  jjgjJJ 

^HE  testatrix,  Mary  Barfield,  bequeathed  the  residue  Policies  of 

-*•    of  her  monies,  securities  for  money,  and  her  other  which  the  di- 

personal  estate  to  certain  charities ;  and  it  being  alleged,  j^101"8  en&&e 

that  part  of  such  personal  estate  was  so  connected  with  of  the  funds," 

land  as  to  render  the  gift  to  charity  invalid,  under  the  °Jnd*  g^aj|  £e 

Statute  of  Mortmain  (a),  this  suit  was  instituted,  for  the  liable/'  or 

purpose  of  having  the  rights  of  the  next  of  kin  and  of  0f  tne  fanfa 

the  charity  ascertained.  shal1  be  V**6" 

'  are  not  so 

connected 

A  decree  was  made  in  the  cause  dated  the  24th  of  JJJ^JjJ,1  as* 

July  1838,  which,  after  directing  the  usual  accounts  to  Mortmain 

t       Act,  to  render 
e   invalids  gift 
(a)  9  G.  2.  c.  56'.  of  them  to 

charity,  al- 
though the  assets  of  the  assurance  companies  consist  partly  of  real  estate. 
The  rule  is  the  same,  although,  by  the  policy  sealed  with  the  corporate  seal  of 
the  company,  the  assured  becomes  a  member. 

VOL.V.  Gg 
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be  taken  of  the  personal  estate  of  Mary  Barfield>  ordered 
the  Master  to  ascertain  and  state  the  clear  residue  of 
such  personal  estate,  and  of  what  the  same  consisted, 
and  the  nature  and  particulars  thereof,  and  how  much 
consisted  of  pure  personalty,  and  how  much  of  per- 
sonalty connected  with  land. 

The  Master,  by  his  report  dated  the  20th  of  December 
1841,  certified  that  the  residuary  personal  estate  of  the 
testatrix,  at  the  time  of  her  death,  consisted,  in  part,  of 
the  following  particulars :  — 

1st.  A  sum  of  2000/.  due  from  John  Wall,  with  an 
arrear  of  interest  from  the  6th  of  August  1888,  and 
which  was  secured  by  mortgage  of  a  policy  of  insurance 
from  the  Society  of  Equitable  Assurances. 

2dly.  A  sum  of  210/.  received  from  the  Economic 
Life  Assurance  Society  upon  a  policy  of  insurance  on 
the  life  of  Margaret  Maria  Adam. 

Sdly.  A  sum  of  150/.  assured  on  the  life  of  Joseph 
Hudson  (who  was  still  living)  in  the  Law  Life  Assurance 
Office. 

And,  4thly.  A  sum  of  1200/.,  which  was  received  on 
a  policy  of  insurance  effected  by  the  testatrix  on  the  life 
of  GeorgeHornsby  in  the  Amicable  Assurance  Society. 

The  Master  stated  his  opinion,  that  the  same  several 
sums  of  2000/.,  210/.,  150/.,  and  1200/.  received  upon 
o  r  secured  by  guch  policies  of  insurance  were  personal 
estate  connected  with  land,  according  to  and  in  the 
proportion,  which  the  funds  properly  subject  to  the  pay-' 
ment*  thereof,  which  consisted  of  estates  or  securities  on 
real  estates ,  bear  to  the  funds  and  property  subject  to 
the  payme  nt  thereof,  which  consisted  of  pure  personal 
state. 

To 
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To  this  finding  three  sets  of  exceptions  were  taken;        1842. 

and  the  Exceptants  alleged,  that  the  Master  ought  to  Tj/^*"'' 
have  found  all  the  several  sums  of  20002.,  210/.,  150 A,  v. 

and  1200/.  to  be  pure  personal  estate.  Attorney- 


Gbnbral. 


It  appeared  that  all  of  the  several  insurance  Com- 
panies by  whose  policies  these  several  sums  were 
secured,  and  upon  which  policies  all  the  sums,  except 
the  150/.,  had  been  received,  were  entitled  to  some  real 
estate,  or  chattels  real,  or  some  funds  which  were  se- 
cured on  mortgages  of  real  estate  or  chattels  real ;  and 
that  such  being  the  stocks  or  funds  of  the  several  in- 
surance companies,  they  adopted  several  distinct  modes 
of  providing  for  the  payment  of  the  sums  payable  on  the 
policies  they  granted. 

The  policies  granted  by  the  Equitable  Assurance  So- 
ciety consisted  of  covenants  by  two  trustees,  that  they, 
upon  the  payments  becoming  due,  would  pay  or  cause 
to  be  paid,  out  of  the  stock  or  fund  of  the  society,  unto 
the  executors  of  the  assured  the  full  sum  assured. 

The  policies  of  the  Economic  Life  Assurance  Society 
were  instruments  signed  by  three  directors,  providing, 
that  if  the  premiums  were  duly  paid,  the  funds  and  pro- 
perty of  the  society,  according  to  the  articles  of  settle- 
ment, after  payment  of  all  prior  charges,  should  be  liable 
to  pay  the  sums  assured ;  and  it  was  declared,  that  the 
funds  or  property  of  the  society,  after  payment  of  prior 
charges,  should  alone  be  answerable  for  the  payment  of 
the  sums  assured. 

The  policies  of  the  Law  Life  Assurance  Society  were 
signed  by  three  directors,  and  provided,  that  if  the 
premiums  were  duly  paid,  the  stocks,  funds,  securities, 
and  property  of  the  society  should  be  liable,  according 

Gg  2  to 
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to  the  provisions  of  the  deed  of  settlement,  to  pay  the 
sum  assured ;  and  that  the  subscribed  capital  and  other 
stocks,  funds,  and  securities  and  property  of  the  society 
should  alone  be  liable  to  answer  the  claims  on  the 
society. 

The  policies  of  the  Amicable  Society  were  sealed 
with  the  common  seal  of  the  society,  and  thereby  the 
assured  were  admitted  members  of  the  society,  and  the 
society  obliged  themselves  to  pay  to  the  person  effecting 
the  policy,  such  a  proportion  or  share  of  the  joint  stock 
and  fund  of  the  society,  as  would  become  due  on  the 
oeath  of  the  assured  according  to  the  charter  or  bye- 
laws  of  the  society. 

The  exceptions  now  came  on  for  argument 

Mr.  Pemberton,  and  Mr.  Metcalfe,  and  Mr.  Teed,  and 
Mr.  Rolty  in  support  of  the  charitable  gifts. 

This  case  is  governed  by  the  authority  of  The  At" 
torney-General  v.  Giles,  which  was  before  Sir  C.  C 
Pepys  M.  R.  in  1835.  There,  India  stock  had  been 
given  to  a  charity,  and  it  was  contended,  that  because 
the  company  held  real  estate,  the  gift  to  the  charity 
was  void  under  the  Mortmain  Act,  but  the  Master  of 
the  Rolls  decided  otherwise;  he  considered  the  real 
estate  held  merely  for  trading  purposes.  The  principle 
established  by  this  decision  was,  that  stock  in  a  public 
company  is  not  subject  to  the  operation  of  the  Mortmain 
Act,  although  a  part  of  the  property  used  for  the  pur- 
poses of  trade  consists  of  realty.  And  so  it  was  held  in 
Bligh  v.  Brent  (a),  where  a  question  arose  as  to  shares 
in  the  Chelsea  Water  Works  Company,   it  was  held 

that 


(a)  2  You.  4-  C  268. 
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that  real  estate  belonging  to  a  trading  company  was 
personal  property,  and  would  pass  by  a  will  not  executed 
with  the  formalities  then  required  for  devising  real 
estate.  The  policies  are  merely  personal  obligations  to 
pay  certain  sums  in  a  given  event ;  Andrews  v.  Elli- 
son (a) ;  and  it  is  quite  immaterial  out  of  what  fund 
they  may  ultimately  be  paid.  They  create  no  specific 
lien  on  any  property,  and  give  the  assured  no  right  to 
interfere  with  the  property  of  the  assurer. 


1842. 


In  Gurney  v.  Rawlins  (b)  it  was  held  that  monies  due 
on  a  policy  were  bona  notabilia  where  the  insured  died 
and  the  policy  was,  and  not  where  the  stock  and  fund 
out  of  which  it  was  payable  was  situate.  Lord  Abinger 
there  observed :  "  the  defendants  are  liable  in  their  own 
persons.  The  policy  does  not  give  any  right  against 
the  fund  itself/9 


The  covenant  to  the  extent  of  assets  of  a  company  is 
similar  to  the  limited  covenant  of  an  individual ;  it  re- 
sembles the  liability  of  an  executor  to  pay  to  the  ex- 
tent of  assets,  and  it  gives  no  lien  on  the  property. 
All  debts  are  now  payable  out  of  the  real  estate  of  a 
testator,  and  no  part  of  the  assets  of  a  testator  which 
consist  of  debts,  can  (according  to  the  doctrine  of  the 
other  side)  be  given  to  charity. 

It  is  true  that  in  Howse  v.  Chapman  (c)  bonds  given 

by  commissioners  for  improving  the  city  of  Bath  were 

held  to  be  within  the  statute ;  but  as  the  Master  of  the 

Rolls,  in   The  Attorney-General  v.   Giles  observed,  it 

does  not  appear  from  the  report  on  what  grounds  that 

decision  was  made,  nor  on  what  estates  the  bonds  were 

secured. 

The 

(a)  6  Moore,  199.  (<?)  4  Vet.  542. 

(b)  2  Met.  £  W.  87. 

Gg  3 
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The  inconvenience  of  apportioning  the  real  and  per- 
sonal estates  of  an  insurance  company,  for  the  purpose 
of  awarding  to  a  charity  the  proportion  of  the  legacy 
which  the  personal  estate  of  the  company  bears  to  its 
real  estate  is  too  apparent 

Mr.  Tinney  for  the  executors. 

Mr.  Wray  for  the  Attorney-General. 

Mr,  George  Turner  and  Mr.  Stinton,  contra,  for  the 
next  of  kin. 

The  Court  cannot  be  governed  by  the  consideration 
of  convenience ;  if  it  could,  the  inconvenience  of  repeal- 
ing a  statute,  and  the  very  numerous  decisions  upon  it, 
would  be  a  very  forcible  reason  for  adopting  the  con- 
struction contended  for  by  the  next  of  kin.  The  sta- 
tute (a),  which  was  passed  for  the  purpose  of  preventing 
"the  disherison  of  the  lawful  heirs,"  enacts  that  no 
lands  &c.  shall  be  given  &c,  "  or  any  ways  charged  or 
incumbered  "  for  any  charitable  uses  .whatsoever.  This 
statute,  therefore,  in  its  terms,  strictly  prohibits  the 
charging  of  real  estate  for  charitable  uses. 

The  decisions  shew  the  inclination  of  the  Courts  to 
carry  out  the  intention  of  the  act  to  its  very  letter,  in 
order  to  prevent  the  disherison  of  the  heirs.  Thus,  it 
has  been  held,  that  the  benefit  of  a  grant  from  the 
Crown  to  lay  down  chains  in  the  Thames  for  mooring 
ships  is  an  interest  in  land  and  within  the  statute; 
Negus  v.  Coulter,  (b)  So  also  a  mortgage  of  turnpike 
tolls ;  Knapp  v.  Williams  (c);  the  bonds  of  commissioners 
for  the  improvement  of  the  city  of  Bath  ;   Hawse  v. 

Chapman 


(a)  9  G.  3.  c.  36. 
{b)  Amb.  367. 


(c)  4]Fes.  450.  n. 
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Chapman  (a) ;  and  money]  secured  on  the  poor-rates ; 
Finch  v.  Squire,  (b)  Again,  where  a  testator  who  has 
given  his  personal  estate  to  charitable  uses,  contracts  to 
sell  real  estate,  but  the  sale  is  not  completed  in  his  life- 
time, his  lien  upon  the  estate  for  the  amount  of  the 
purchase-money  is  an  interest  in  land  within  the  statute 
of  mortmain,  and  the  purchase-money  will  not  pass  by 
his  will  to  a  charity ;  Harrison  v.  Harrison,  (c)  So  a 
judgment  debt  due  to  a  testator,  and  which  was  paid 
out  of  the  real  estate  of  the  debtor,  was  held  to  be  in- 
capable of  passing  to  a  charitable  use  under  the  statute ; 
CoUinson  v.  Pater,  (d) 

The  question  is  not,  as  stated  by  the  other  side,  whe- 
ther there  is  a  lien  on  land,  or  a  right  to  take  possession 
of  it  in  satisfaction,  this  objection  would  be  answered  by 
the  cases  of  Negus  v.  Coulter,  where  the  right  was  to 
lay  chains,  and  Knapp  v.  Williams,  where  the  security 
was  on  the  tolls  and  not  on  the  gates,  and  Hawse  v. 
Chapman  and  Finch  v.  Squire,  in  which  no  such  lien  or 
right  existed.  If  it  were  a  question  of  lien,  the  policies, 
in  some  of  these  cases,  create  a  lien  on  the  property  of 
the  companies.  Again,  it  does  not  depend  on  there 
being  a  personal  liability  by  covenant  or  otherwise;  the 
instance  of  a  mortgage  debt  is  an  answer  to  that  argu- 
ment. 


1842. 


In  The  King\.  Bates  (e)  parish  bonds,  secured  "  upon 
the  credit  of  the  rates  or  assessments  "  under  paving  acts 
of  the  parish  of  Marylebone,  were  held  to  be  not  mere 
chattel  interests,  but  charges  on  the  owners  of  the  houses 
in  respect  of  the  houses. 


The 


(a)  4  Ves.  543. 
\b)  10  Vet.  41. 
(<?)  l   Rust.  <$•  M.  71.!  and 
Tamlyn,  275. 

Gg  4 


(d)  2  Ruu.  <$•  Myl  344. 
(c)  3  Price,3il. 
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The  Attorney-General  v.  Giles  was  decided  on  this:  — 
the  Court  considered  that,  under  the  East  India  Com- 
pany acts,  there  was  a  mere  right  to  receive  and  an  ob- 
ligation to  pay  interest  in  respect  of  trading  profits  not 
exceeding  10J  per  cent,  and  that  the  real  estate,  so  far 
as  it  was  situate  in  England,  was  held  merely  for  trading 
purposes. 


The  charge  cannot  be  apportioned  in  favour  of  the 
charity ;  Hobson  v.  Blackburn(a)  and  Finch  v.  Squire  (b) ; 
in  which  Sir  William  Grant,  referring  to  the  fact  of  the 
poor  and  county  rates  being  payable  out  of  both  real 
and  personal  property,  says,  "  As  to  that  part  of  the 
poor  rates  that  is  raised  out  of  the  personal  property,  it 
cannot  be  distinguished.  I  cannot  divide  and  apportion 
the  security ;  that  so  much  is  to  be  imputed  to  the  pro- 
duce of  land,  and  so  much  is  from  personal  property.  I 
must  take  the  whole.  They  are  so  blended  that  it  is 
impossible  to  distinguish  them.  If  the  consequence  of 
their  [the  Christian  Knowledge  Society]  holding  this 
security  would  be  that  something  real  would  go  to  the 
charity,  it  must  fail  altogether." 

The  case  differs  from  Waite  v.  Webb,  (c) 

Mr.  Teed  in  reply. 


July  22.  The  Master  of  the  Rolls. 

In  the  various  forms  stated,  the  mixed  funds  or  stock 
of  the  societies  or  companies  are  referred  to  as  the  funds 
out  of  which  the  grantors  of  the  policies  are  to  make  the 
payments.     "  The  grantors  will  pay  out  of  the  funds," 

"the 


(«)  1  Keen,  275. 
\b)  10  Ves.  44. 


(c)  6  Mad.  7L 
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"the  funds  shall  be  liable,"  or  "a  share  of  the  funds 
shall  be  paid/9  are  the  different  forms  of  expression 
used ;  the  seeming  intent  being,  to  relieve,  if  practicable, 
those  who  execute  the  policies  from  personal  liabilities, 
and  to  hold  out  to  the  grantees  the  notion  of  security 
for  the  payment  of  the  sums  of  money  payable  on  the 
policies.  The  question  is,  whether,  under  such  circum- 
stances, the  sums  secured  are  pure  personal  estate  or 
personal  estate  connected  with  land. 


1842. 


The  grantees  of  the  policies  contract  for  a  sum  ol 
money  to  be  paid  on  a  future  event.  Whatever  may 
be  the  property  possessed  by  the  grantors,  the  grantees 
have  not,  by  their  contract,  any  immediate  control  over  it 
or  lien  upon  it.  The  grantors  <?r  their  trustees  continue 
to  have  the  entire  control  or  management  over  the  whole 
fund ;  the  real  estate  or  chattels  real  may  be  sold  and 
converted  into  pure  personalty,  and  the  pure  personalty 
may  be  converted  into  chattels  real.  This  state  of 
things  may  continue,  not  only  during  the  contingency 
upon  which  payment  depends,  but  after  the  contingency 
has  determined;  for  the  grantee  acquires  no  specific 
lien  after  the  payment  has  become  due.  Even  in  de- 
fault of  payment  when  due,  the  grantee  cannot,  by  rea- 
son of  such  default  only,  resort  immediately  and  at 
once  to  land  or  chattels  real,  but  must  resort  to  legal 
process  which  will  not  affect  the  land  possessed  by  the 
office  at  the  time  of  the  contract,  although  it  may,  in  its 
final  result,  affect  such  land  as  the  office  may  have  at 
the  time  when  the  process  is  executed.  Ordinarily,  the 
grantee  has  nothing  but  a  right  of  action  from  the  date 
of  the  contract  until  actual  payment ;  and  although  I 
conceive  it  to  be  possible  for  circumstances  to  arise,  in 
which,  from  the  state  of  the  funds,  the  claims  upon  it, 
and  the  misconduct  of  trustees  and  directors,  the  Court 
would  take  possession  of  the  property,  and  apply  it  for 

the 
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the  benefit  of  all  persons  having  chums  upon  it,  yet  I 
conceive  that  the  bare  possibility  of  such  interference) 
within  the  meaning  of  the  Mortmain  Act,  does  not  con- 
nect a  sum  of  money  payable  on  a  policy  of  insurance 
with  the  quality  of  the  property  which  may  be  held  by 
the  grantors. 


The  cases  which  have  been  decided,  have  gone  a  great 
length  in  bringing  money  held  on  securities  which  affect 
real  estate  within  the  meaning  of  the  Mortmain  Act; 
but  none  of  them  go  so  far  as  is  attempted  in  this  case. 
Where  there  is  a  right  to  have  turnpike  tolls,  or  poor 
rates,  or  county  rates  specifically  applied  in  payment  of 
a  mortgage,  the  money  so  secured  has  been  held  within 
the  Mortmain  Act.  There  are  other  cases  which  have 
scarcely  met  with  approbation ;  but  this  case  does  not 
appear  to  come  within  the  act,  or  within  any  of  the  de- 
cided authorities;  and  it  seems,  that  if  the  money  se- 
cured by  a  policy  of  assurance  is  to  be  deemed  to  be 
connected  with  land  so  as  to  be  brought  within  the  Sta- 
tute of  Mortmain,  there  would  be  no  reason  why  the 
same  consequence  should  not  attach  upon  any  debt, 
owing  by  any  person  who  has  real  estate  or  chattels 
real ;  for  though  the  right  of  action  imports  only  pure 
personalty,  yet  the  result  of  an  action  may  be  to  obtain 
payment  out  of  the  land  or  chattels  real. 


On  the  whole  I  am  of  opinion  that  the  sums  secured 
by  the  policies  are  not  within  the  act,  and  that  the  ex- 
ceptions must  be  allowed. 
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LANGLEY  v.  FISHER.  Feb.  22. 24. 

PT1HE  object  of  this  bill  was  to  recover  an  estate,  one  A  husband 

■■-    seventh  part  of  the  produce  of  which,  after  paying  ™not  bf 

certain  charges,  had  been  bequeathed  in  trust  for  the  witness  against 

separate  use  of  Frances  the  wife  of  Neast  Grevile  Pri-  i^t^aftctiM 

deaux.     The  remainder  belonged  to  other  Defendants  ner  separate 
4    4,  estate,  al- 

to the  cause.  though  there 

are  other  De- 
Mrs.  Prideaux  answered  separately  from  her  husband,  respect  of 

who  put  in  an  answer  and  disclaimer.  _  °,"}  £e 

r  would  be  com- 

petent. 

The  bill  contained  allegations  of  fraud  and  collusion  modetf01** 

as  against  Mr.  Prideaux.  taking  the 

objection  is 
by  demurring 
The  cause  being  at  issue,  the  Plaintiff  sought  to  ex-  to  the  interro- 

amine  the  Defendant  Mr.  Prideaux  as  a  witness  in  sup-      The  costs 

port  of  his  case ;  but  being  produced  as  a  witness  before  °i  a  de murrer 
r  °  r  of  a  witness 

the  examiner,  he  demurred,  and  for  cause  of  demurrer  follow  the 

said  "that  he  was  the  husband  of  Frances  Prideaux,  1^X°^T^m 
one  of  the  Defendants  in  this  cause,  and  he  therefore  murrers. 
submitted  to  the  Court,  whether,  having  regard  to  the 
issue  joined  in  this  suit  and  to  which  these  interroga- 
tories related,  he  ought  to  make  any  answer  thereto." 

The  demurrer  now  came  on  for  argument. 

Mr.  Kindersley  and  Mr.  Phillips,  in  support  of  the 
demurrer. 

It  is  a  general  rule,  founded  on  public  policy  and  to 
preserve  the  peace  of  families,  to  exclude  the  evidence 
of  husband  and  wife  against  each  other ;  Davis  v.  Din- 

XDOody 
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1843.  woody  (a) ;  Vordes  v.  Young  (6) ;  Batron  v.  GriUard.  (c) 
The  rule  applies  notwithstanding  there  are  other 
parties  besides  the  husband  or  wife  interested  in  the 
proceedings,  if  the  interest  of  the  latter  is  to  be  affected 
by  the  evidence.  On  the  trial  of  an  indictment  against 
two  prisoners  for  burglary,  in  which  each  of  them  set 
up  the  defence  of  a  distinct  alibi,  it  was  proposed,  on  the 
part  of  one  of  the  prisoners,  in  proof  of  his  alibi,  to  call 
the  wife  of  the  other  prisoner ;  but  her  evidence  was 
rejected,  on  the  ground  of  tending  to  shew  that  the  wit- 
ness for  the  prosecution  was  mistaken  as  to  one  of  the 
prisoners,  which  would  weaken  the  effect  of  that  wit- 
ness's testimony  as  to  the  other  prisoner  her  husband. 
It  was  then  decided  by  a  majority  of  the  Judges  that 
the  witness  had  been  properly  rejected;  Rex  \.  Smith. (d) 

Mr.  Pemberton  and  Mr.  Romilly,  contra. 

The  form  in  which  this  objection  is  taken  is  wrong. 
The  objection  is  one  which  goes  only  to  the  reception 
of  the  evidence,  and  ought  to  be  raised  at  the  bearing. 
A  witness  has  no  right  to  judge  of  the  admissibility  or 
effect  of  his  evidence ;  and  there  is  no  instance  in  which 
the  objection  has  been  taken  by  demurrer,  except  where 
the  party  by  giving  evidence  would  commit  a  breach  of 
duty,  as  in  the  case  of  a  solicitor,  as  in  Parkhurst  v. 
Lowten.  (e)  Again,  the  rule  does  not  apply  where  third 
parties  are  interested ;  for  the  evidence  may  be  received 
as  to  the  other  Defendants  to  the  suit,  and  rejected  as 
against  the  wife  of  the  witness.  The  Plaintiff  might, 
at  the  hearing,  waive  relief  against  Mrs.  Prideaux,  and 
then  he  would  be  entitled  to  use  her  husband's  evi- 
dence. 

The 

(a)  4  T.  P.  678.  (d)  Moody,  289. 

lb)  13  Vet.  144,  (r)  S  Swan.  194. 

(c)  3  V.  4-  B.  165.    And  see  ' 

Cartwright  v.  Green,  8  Vet*  405.  ^ 
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The  rules  of  equity  are  different  from  those  at  law:  1843. 
parties  to  a  suit  who  could  not  be  examined  at  law  are 
constantly  examined  in  equity,  and  also  in  issues  di- 
rected by  this  Court.  This,  being  a  case  of  fraud, 
would  form  an  exception  to  the  rule,  and  such  excep- 
tions are  numerous,  (a) 

If  this  objection  were  to  prevail,  then  in  a  case  in 
which  the  husband  is  an  important  witness,  it  is  only 
necessary  to  assign  to  his  wife  an  interest  in  the  sub- 
ject of  the  suit  in  order  effectually  to  exclude  his  tes- 
timony. 

Mr.  Kindersley,  in  reply,  referred  to  Pedley  v.  Wei- 
lesley  (4)  and  Mulgrave  v.  Lord  Dunbar  (c),  which  was 
a  case  of  a  demurrer  of  a  witness  to  defamatory  matters. 

The  Master  of  the  Rolls. 

The  bill  in  this  case  charges  several  facts,  but  prays 
no  relief  against  Mr.  Prideaux,  and  he  has  put  in  an 
answer  whereby  he  disclaims  all  interest.  It  being 
proposed  to  examine  him  as  a  witness,  he  has  put  in 
a  demurrer  to  the  interrogatories,  (C  and  for  cause 
of  demurrer  says  that  he  is  the  husband  of  Frances 
Prideaux,  one  of  the  Defendants  in  the  cause,  and  he 
therefore  submits  to  the  Court  whether,  having  regard 
to  the  issue  joined  in  the  suit,  and  to  which  these  inter- 
rogatories relate,  he  ought  to  make  any  answer  thereto." 

Now  the  issue  in  the  cause  is  one  which  clearly  affects 
the  interest  of  the  wife ;  for  the  object  of  the  bill  is  to 
have  it  declared  that  a  certain  fine  levied  of  the  estate, 
and  which  now  enures  to  the  benefit  of  the  wife  and 

other 

(a)  1  PktiJ.  Ev.  169.  (c)  s  Swantt.  198.  n. 

(A)  3  Car.  4-  P.  558. 
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1843.  other  Defendants,  may  be  decreed  to  enure  to  the 
use  of  the  Plaintiff.  The  effect  and  object  of  the  bill  is 
therefore  to  deprive  the  wife  of  the  interest  which  she 
now  claims  in  the  property  in  question.  The  question 
in  the  cause  therefore  being,  whether  she  is  to  maintain 
her  interest  or  not,  Mr.  Prideaux  submits,  that  as  the 
husband  of  the  person  whose  interest  is  sought  to  be 
taken  away  by  this  suit,  he  ought  not  to  be  examined  as 
a  witness. 

I  apprehend  that  the  general  rule  is  subject  to  no 
doubt,  and  that  a  husband  and  wife  cannot  be  examined 
for  or  against  each  other.  It  is  not  founded  on  in- 
terest, but  on  public  policy.  The  same  public  policy 
sanctions  many  exceptions,  but  I  do  not  find  this  present 
case  contained  amongst  the  cases  of  exception  to  the 
general  rule. 

It  is  said  this  is  not  the  form  in  which  the  objection 
can  be  taken ;  but  how  does  that  stand  ?  The  ques- 
tion in  the  suit  being,  whether  the  wife  shall  maintain 
her  interest  against  the  claim  of  the  Plaintiff,  there  is  a 
direct  point  in  issue  between  her  and  the  Plaintiff.  The 
witness  says,  I  am  her  husband,  and  ought  not  to  be 
examined.  In  the  same  way,  in  the  case  of  an  attorney, 
he  says,  I  stand  in  a  privileged  relation,  and  I  ought 
not  to  be  examined.  The  cases  seem  analogous ;  and, 
though  no  direct  authority  has  been  produced,  my  im- 
pression is,  that  the  husband  cannot  be  examined.  I 
will  mention  the  case  again. 


Feb.  84.  The  Master  of  the  Rolls. 

I  have  looked  over  the  authorities,  and,  though  I 
have  not  found  any  in  which  the  present  point  has  been 

raised, 
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raised,  yet  I  confess  I  do  not  see  why  I  am  not  to  apply        1843. 
the  principle  of  the  other  cases  to  the  present  iTngley 


It  appears  to  me,  that  the  general  rule,  with  some  ex- 
ceptions, (among  which  this  case  is  not  to  be  found  in- 
cluded), is  that  a  husband  and  wife  cannot  be  examined 
for  or  against  each  other ;  the  consequence  of  which  is, 
that  if  this  examination  bad  taken  place,  the  evidence 
could  not  have  been  received.  If  bo,  it'seems  the  most 
regular  and  proper  course  to  take  the  objection  in  the 
first  instance. 

Generally  speaking,  a  witness  has  no  business  to  con- 
cern himself  with  the  merits  of  the  case  in  which  he  is 
called  on  to  give  evidence,  or  whether,  when  given,  it 
will  be  material  to  the  cause ;  but  here  the  witness  is  a 
party  to  the  cause,  and  he  knows  that  the  evidence 
which  he  is  called  on  to  give  affects  the  interest  of  his 
wife. 

I  think  he  is  right  in  his  objection,  and  right  in  the 
form  in  which  the  matter  has  been  brought  forward. 
I  must  allow  the  demurrer,  (a) 

The  costs  follow  the  rule  of  ordinary  demurrers,  (b) 

(a)  See  Gregg  v.  Taylor,  5  Sawyer  v.  Birchmore,  5  MyU  <fr 
Aw.  19.  K.  572. 

(*)  See  Ordinet  Can.  17.,  and 


FlSHBR. 
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Nov.  s.  s,  9.  NOKES  v.  WARTON. 

Dec.  17. 

A  bill  of  costs,  rpHIS  was  a  petition  presented  by  the  Plaintiff,  James 
3dCa1terdex.  *****  Nokes>  for  the  taxation  of  his  late  sol  ichors' 

amination,        bill  of  costs.    The  application  was  resisted  on  the  ground 

and  an  abate-  that  it  had  after  investigation,  been  settled  and  paid. 

merit  made  by 

the  solicitor,  #  . 

referred  for  The  circumstances  are  fully  stated  in  the  judgment 

Sf^der  of  the  Court 
toe  circum- 
stances, but 

of  the  client         Mr.  Pemberton  and  Mr.  Teed  in  support  of  the  pe- 

admitting  the    tition. 

cash  payments 

contained  in 

the  settled  Mr.  G.  Turner  and  Mr.  Jenkins,  contra. 

account.  J£r# 

A  solicitor 
■  delivered  his  bill  of  costs.  His  client  had  time  to  examine  it,  and  obtained 
professional  advice  and  assistance  respecting  it.  Objections  were  made  to  the 
items,  and  after  discussion  the  client  obtained  a  considerable  deduction.  He 
settled  the  account,  admitted  the  balance,  obtained  the  vouchers,  and  afterwards 
paid  the  amount  admitted  to  be  due.  The  relation  of  solicitor  and  client  continued 
after  the  payment.  The  Court  directed  a  taxation  of  the  bill,  notwithstanding  this 
settlement,  thinking  that  the  client  was,  •*  to  an  alarming  extent/'  in  the  power  of  the 
solicitor: — that  the  bill,  which  contained  general  items  to  a  very  considerable  amount 
under  the  terms,  "  numerous  attendances"  and  "  innumerable  attendances,"  was 
not  sufficiently  explanatory: — that  the  solicitor  did  not  do  all,  which  under  the  cir- 
cumstances he  ought  to  have  done,  to  facilitate  to  the  client  the  exercise  of  his 
right  to  a  full  statement  of  the  particulars  of  the  charge  and  to  the  proper  inves- 
tigation of  each  particular  item:  and  "  that  the  parties  were  on  terms  so  unequal  as 
to  make  it  difficult  to  make  any  bargain  which  could  be  bindiug  upon  the  client  in 
the  absence  of  other  assistance." 

Where  accounts  and  bills  of  costs  of  a  solicitor  are  delivered  a  sufficient  time 
before  the  settlement  to  allow  the  client  to  examine  them,  and  obtain  advice  and 
assistance  respecting  them,  and  the  opportunity  is  taken  advantage  of,  and  the  bills, 
being  examined,  objections  are  taken,  upon  discussion  of  which  an  allowance  is 
made,  a  settlement  come  to,  and  the  balance  paid,  primd  facie,  a  taxation  is  pre- 
cluded ;  but  if,  under  the  above  circumstances,  the  client  is  in  the  power  or  at  the 
mercy  of  the  solicitor,  if  the  bills  delivered  be  not  sufficiently  explanatory,  if  the 
client,  though  having  time  to  examine  the  bills  has  not  been  able  to  obtain,  or  has 
not  been  allowed  to  employ  the  most  effective  means  of  examination,  if  it  appears 
that  the  solicitor  in  whose  power  the  client  is,  is  driving  a  bargain  with  him  on 
unequal  terms,  and  that  the  relation  of  solicitor  and  client  and  the  power  of  the 
solicitor  continues,  then  all  the  circumstances  above  referred  to  as  tending  to 
establish  the  settlement  may  be  unavailing. 
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2fox£s 
Crossley  v.  Parker  (a),  Horlock  v.  Smith  (J),  and  Massie  v. 

v.  Drake  (c)  were  cited.  Warton. 

The  Master  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls.  -D*e.  17. 

The  petitioner  in  this  case,  having  for  some  time 
employed  the  respondents  as  his  solicitors  and  agents, 
by  his  petition  prays,  that  it  may  be  referred  to  the 
Master  to  tax  their  bills  of  costs  in  all  the  matters  in 
which  they  have  been  employed,  and  to  take  an  account 
of  all  monies  received  by  them  on  account  of  the  pe- 
titioner, and  of  the  application  thereof,  the  petitioner 
offering  to  pay  what,  if  any  thing,  shall  appear  to  be 
due  on  the  taxation  and  account.  The  respondents 
allege,  that  their  bills  of  costs  have,  with  a  very  trifling 
exception,  been  settled  and  paid,  and  they  insist  that 
the  petitioner  is  not  now  entitled  to  have  them  taxed. 

The  petitioner  appears  to  have  been  a  person  en- 
gaged in  the  purchase  and  sale  of  land  on  speculation, 
borrowing  money  to  complete  his  purchases,  and  ex- 
pecting by  resales  to  repay  the  sums  borrowed,  and 
realize  a  profit  for  himself.  In  the  year  18S8  he  had 
agreed  to  buy  the  White  Knight's  estate,  and  wanting 
money  to  enable  him  to  complete  his  purchase,  he  be- 
came acquainted  with  the  respondents,  the  solicitors  of 
Mr.  Beardmore,  who  agreed  to  advance  the  money,  and* 
on  the  decease  of  Mr.  Raphael,  the  former  solicitor  of 

the 
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the  petitioner,  the  respondents  became  and  acted  aa  his 
solicitors. 

In  the  year  1839,  the  petitioner  contracted  to  buy 
Pope's  Villa  at  Twickenham,  and  the  respondents  were, 
as  his  solicitors  in  that  matter,  employed  to  do  what  was 
required  in  completing  the  purchase,  and  employed  to 
borrow  money  for  that  purpose,  and  to  prepare  for  the 
re-sales  which  were  intended.  In  various  other  matters, 
the  respondents  appear  to  have  been  employed  by  the 
petitioner  as  his  solicitors  and  agents,  and  to  have  re- 
ceived and  paid  several  sums  of  money  on  his  account, 
till  early  in  the  year  1842,  when  they  ceased  to  act  for 
him. 


During  the  whole  time  of  the  employment  of  the 
respondents,' the  petitioner  appears  to  have  been  in  great 
want  of  money  for  bis  speculations,  and  to  have  been 
thereby  reduced  to  very  considerable  difficulty.  ITie 
respondents  not  only  induced  their  client,  Mr.  Beard- 
more,  to  advance  the  petitioner  21,000/.  in  December 
1838,  but  also  a  further  sum  of  2,000/.  in  May  1839, 
and  a  further  sum  of  3,140/.  to  pay  off  Mr.  Cholmeley, 
who  had  threatened  execution  on  a  judgment  which  he 
held  for  that  sum.  These  several  sums  were  charged 
on  the  White  Knight's  estate,  and  amounted  to  the  whole 
purchase"money  which  the  petitioner  had  agreed  to  pay 
for  it;  the  petitioner  was  not  only  without  means  of 
raising  the  money  which  was  required  for  the  purpose 
of  completing  the  purchase  of  that  estate,  but  was  in- 
volved in  considerable  difficulty  in  the  other  speculation 
as  to  Pope's  Villa,  and  in  other  matters ;  and  in  the 
course  of  the  transactions,  considerable  sums  of  money 
beqame  due  from  the  petitioner  to  the  respondents  per- 
sonally, for  business  done  and  for  monies  advanced. 
On  the  9th  of  April  1840  the  respondents,  as  the  so- 
licitors 
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licitors  of  Mr.  Beardmore,  gave  notice  to  the  petitioner,        1842. 
that  Mr.  Beardmore  required  the  petitioner  to  pay  off 
the  sum  of  26,140/.,  then  due  to  him  on  mortgage  of 
the  White  Kntghfs  estate,  on  or  before  the  13th  of  July 
then  next. 

Under  these  circumstances,  Mr.  Beardmore  must  have 
been  anxious  about  bis  money,  and  the  adoption  of  any 
lawful  means  in  bis  power  to  obtain  payment  was  rea- 
sonably to  be  expected ;  but,  having  regard  to  the  facts 
stated  in  the  affidavits  filed  on  behalf  of  the  respondents, 
I  think  that  they  must  have  known  that  the  petitioner 
could  not  comply  with  the  notice  which  they  sent  to 
him.  The  notice  appears  to  me  to  have  been  well  cal- 
culated to  suggest  to  the  petitioner  (if  any  suggestion 
was  necessary)  that  he  was  dependent  upon  and  in  the 
power  of  Mr.  Beardmore  and  the  respondents  as  his 
solicitors,  and  that  he  must  be  indebted  for  any  re- 
maining hope  of  making  a  profit  by  his  White  Knight's 
speculation  to  their  favour  or  forbearance.  It  does  not 
dearly  appear  from  the  affidavits,  at  whose  instance  or 
on  what  particular  day,  the  respondents  sent  their  ac- 
count current  and  bills  of  costs  to  the  petitioner.  They 
appear  to  have  been  delivered  about  July  1840.  During 
some  part  of  the  transactions  to  which  the  bills  relate, 
the  petitioner's  father  had  acted  in  the  name  and  on  the 
behalf  of  the  petitioner  as  his  agent,  in  a  manner  of 
which  the  respondents  might  have  just  reason  to  com- 
plain, if  they  had  not  continued  to  act  for  the  petitioner 
after  the  facts  were  known.  But  the  petitioner's  father, 
being  his  agent  and  so  identified  with  him,  that  for  a 
time  he  seems  to  have  personated  him  with  his  autho- 
rity, was,  when  the  bills  and  account  were  delivered,  a 
prisoner  in  the  Fleet  Prison^  the  place  where  the  dis- 
cussions leading  to  the  settlement  in  question  took  place. 

Hh  2  The 
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1842.  The  petitioner  was  not  induced  to  acquiesce  in  the 

account  and  bills  by  any  confidence  which  he  placed  in 
the  respondents.  He  might  be  under  the  influence  of 
some  fear,  but  confidence  in  the  statements  of  the  re- 
spondents he  had  not,  and  instead  of  acquiescing  in  the 
account  and  bills,  he  appears  to  have  examined  them 
with  all  the  attention  in  his  power.  He  had  an  inter- 
leaved copy  made  and  placed  in  the  hands  of  Mr.  Pirie 
and  Mr.  Browning*  Mr.  Pirie  is  described  as  having 
been  a  solicitor,  and  afterwards  a  barrister,  who  had 
not  practised  for  a  considerable  time.  Mr.  Browning, 
who  says  that  he  was  brought  up  to  the  law,  was  a 
prisoner  in  the  Fleet  with  the  petitioner's  father,  and 
these  persons  appear  to  have  made  many  observations 
on  the  bills  of  costs,  and  the  several  items  therein,  and 
to  have  represented  to  the  petitioner  that  the  bills  con- 
tained many  gross  overcharges.  Mr.  Browning  repre- 
sented the  bills  of  costs  to  be  founded  in  fraud. 

The  petitioner  was  therefore  put  upon  his  guard ;  and 
this  circumstance  must  be  taken  into  consideration,  in 
connection  with  the  other  circumstances,  tending  to 
shew  the  power  which  the  respondents  might  have  ex- 
ercised over  him.  The  petitioner  says,  that  being  sur- 
prised at  the  amount  of  the  charges,  he  expressed  his 
desire  to  refer  them  to  some  solicitor  or  other  person 
capable  of  advising  him  as  to  the  propriety  thereof,  who 
should  meet  and  confer  with  the  respondents,  relative 
thereto,  but  that  the  respondents  absolutely  declined  and 
refused  to  meet  any  such  person  at  the  settlement  of 
the  accounts.  This  allegation  is  not  met  in  the  way 
that  might  have  been  expected,  if  the  respondents  had 
really  been  willing  to  submit  to  the  exercise  of  the  pe- 
titioner's right  to  have  their  bills  and  accounts  fully 
examined  by  a  competent  person.    Pirie  and  Browning 

are 
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are  referred  to  as  having  advised  the  petitioner,  and  the        1842. 
refusal  to  meet  a  solicitor  is  not  noticed. 

The  meetings  respecting  the  accounts  and  bills  were 
held  in  the  Fleet  prison,  in  the  room  of  Mr.  William 
Nokes.  On  the  4th  of  August,  the  items  of  the  ac- 
count current,  with  the  exception  of  those  which  con- 
sisted of  the  amounts  of  bills  of  costs,  appear  to  have 
been  carefully  considered  and  compared  with  the  vouchers 
then  produced,  and  the  bills  of  costs  underwent  some 
discussion  in  the  presence  of  Pirie.  An  adjourned 
meeting  was  appointed  for  the  10th  of  August ;  on  that 
day  no  discussion  appears  to  have  taken  place,  but  soon 
afterwards,  the  petitioner  gave  to  one  of  the  respond- 
ents his  interleaved  copy  of  the  bills  of  costs,  with  the 
objections  and  observations,  and  the  25th  of  August  was 
appointed  for  another  meeting.  A  meeting  was  accord- 
ingly held  in  the  Fleet  prison  on  that  25th  of  August. 
It  is  admitted  that  the  petitioner  and  his  father  were 
present  on  the  one  side,  and  the  respondents  and  Mr. 
Stevenson  their  clerk  on  the  other  side ;  but  it  is  disputed 
whether  Pirie  was  present.  The  respondents  and 
Mr.  Stevenson  say  that  he  was,  whilst  Pirie  swears 
that  he  wished  to  be  present,  and  was  excluded ;  and 
Browning  says  that  Pirie  was  in  his  room  whilst  the 
bills  were  under  examination  in  the  room  of  William 
Nokes,  and,  consequently,  could  not  be  present  at  the 
time  alleged.  The  respondents  and  Stevenson  admit, 
that  on  one  occasion  when  the  accounts  were  under 
discussion,  Pirie  had  been  excluded  from  the  room, 
but  state,  that  the  occasion  occurred  before  the  25th  of 
August,  and  that  on  such  previous  occasion  Pirie  was 
put  out,  in  consequence  of  his  intemperance.  This  cir- 
cumstance tends  to  shew  that  Pirie,  even  if  he  had  been 
present,  could  not  have  been  an  effectual  protection  to 
the  petitioner;  and  whether  he  was  in  fact  present  oil  the 
Hh  3  25th 
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1842.  25th  of  August,  does  not  appear  to  me  to  be  of  so  much 
importance  as  at  first  sight  it  might  appear  to  be.  No 
great  assistance  could  be  derived  from  a  person  who 
came  to  a  meeting  for  business  in  a  state  of  intoxication, 
or  who  being  at  such  a  meeting  for  the  purpose  of  as- 
sisting one  party,  could  be  turned  out  of  the  room  at 
the  will  of  the  other  party.  At  the  meeting  on  the 
occasion  of  which  Pirie  was  turned  out,  the  bills,  if  at 
all  discussed,  were  discussed  in  the  absence  of  the  only 
person  whose  assistance  the  petitioner  could  at  that 
time  have. 

The  petitioner,  with  the  assistance  of  such  observ- 
ations as  had  previously  been  made  by  Pirie  and  Broom- 
ing, desired  that  deductions  should  be  made  from  the 
amount  of  the  respondent's  charges.  Taking  the  charges 
as  they  were,  and  as  they  were  brought  into  the  account 
current,  they  left  a  balance  of  631/.  15s.  Id.  due  to  the 
respondents;  and  the  respondents,  who  had  had  an 
opportunity  of  reading  and  examining  the  objections, 
and  who  now  admit  that  there  were  several  objectionable 
items  in  the  bills,  say,  that  after  some  discussion,  and  a 
private  consultation  with  Mr.  Stevenson  their  clerk,  the 
respondent  Mr.  G.  K»  P.  offered  to  take  300/.  in  money 
for  the  balance.  The  petitioner  contended  for  a  further 
reduction,  and  finally,  as  Mr.  Stevenson  says,  the  re- 
spondents agreed  to  accept  2501.  in  full  discharge  of  the 
balance,  thereby  making  a  deduction  of  381/.  155.  Id.; 
and  this  agreement  being  made,  the  two  memoranda 
which  are  set  forth  in  the  petition  were  drawn  up  by 
Stevenson,  and  were  signed  by  the  petitioner.  By  one 
memorandum,  it  was  acknowledged  that  the  accounts 
and  bills  were  settled,  that  the  balance  was  250/.,  and 
that  certain  vouchers  were  delivered  up;  and  by  the 
other  memorandum,  the  petitioner  acknowledged  that 
he  was  indebted  to  the  respondents  in  250/.,  and  agreed 

to 
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to  charge  the  same  on  the  White  Knights  estate.     Cer-        1842. 
tain  vouchers  were  delivered  up,  and  the  respondent 
Mr.  G.  K.  P.  thereupon  destroyed  the  interleaved  copy, 
of  the  bills  of  costs,  upon  which  the  observations  on 
and  objections  to  the  bills  had  been  stated. 

During  the  preparation  for  the  settlement,  at  the  time 
of  the  settlement,  and  afterwards,  the  relation  of  solicitor 
and  client  continued  to  subsist  between  the  petitioner 
and  the  respondents.  Soon  after  the  settlement,  at- 
tempts were  made  to  sell  the  White  Knight's  estate  for 
the  purpose  of  raising  money  to  pay  Mr.  Beardmore, 
and  those  attempts  failing,  the  petitioner  released  his 
equity  of  redemption  to  Mr.  Beardmore  for  250/.,  the 
amount  of  the  balance,  which,  on  the  accounts,  was  ad- 
mitted to  be  due  to  the  respondents,  and  which  was 
actually  applied  in  satisfying  that  balance. 

It  is  alleged  on  this  petition,  that  accounts  and  bills 
settled  as  these  were,  ought  not  to  stand  or  to  be  held 
to  be  in  any  way  binding  on  the  petitioner ;  and  further, 
that  even  if  the  accounts  should  be  considered  as 
prim&  facie  binding,  they  ought  to  be  opened,  in  conse- 
quence of  the  many  and  important  errors  which  they 
contained.  It  is  admitted  that  there  are  several  errors ; 
but  it  is  at  the  same  time  alleged  (I  think  in  respect  of 
every  error  admitted),  that  they  were  all  considered  on 
the  settlement,  and  allowed  for  in  the  381/.  15s.  Id 
deducted  from  the  balance.  Whether  this  was  so,  in 
bet,  cannot  now  be  ascertained,  in  consequence  of  the 
respondent  Mr.  G.  K.  P.  having  destroyed  the  written 
objections  and  observations  which  were  made. 

In  this  case,  therefore,  we  have  the  account  and  bills 

delivered  a  sufficient  time  before  the  settlement  to  allow 

the  client  to  examine  them  and  to  obtain  advice  and 

H  h  4t  assistance 
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assistance  respecting  them.  The  opportunity  was  taken 
advantage  of,  and  the  bills  being  examined,  many  ob- 
jections were  taken,  and  upon  the  discussion  of  those 
objections,  the  client  obtained  an  allowance  of  no  less 
than  381/.  15s.  Id.,  in  respect  of  the  objections  taken* 
A  memorandum  of  settlement  was  signed,  and  also 
another  memorandum  admitting  the  balance  to  be  due, 
and  agreeing  to  charge  it  on  the  White  Knight's  estate, 
and  some  months  afterwards,  on  releasing  the  equity  of 
redemption  on  that  estate,  the  petitioner  directed  the 
consideration  money  to  be  applied  in  satisfaction  of  the 
balance. 


These  circumstances,  taken  of  themselves,  constitute 
a  strong  argument  for  the  respondents.  In  the  absence 
of  other  circumstances,  they  would  be  conclusive,  as  in 
other  cases  circumstances  of  the  like  kind,  and  even  less 
cogent,  have  often  been  considered  to  be ;  but  they  are 
not  conclusive,  if  attended  by  other  circumstances  which 
shew  that  a  fair  consideration  of  the  accounts  was  not, 
and  could  not  be,  had.  If  the  client  be  in  the  power 
or  at  the  mercy  of  the  solicitor,  if  the  bills  delivered  be 
not  sufficiently  explanatory,  if  the  client,  though  having 
time  to  examine  the  bills,  has  not  been  able  to  obtain, 
or  has  not  been  allowed  to  employ,  the  most  effective 
means  of  examination,  if  it  appears  that  the  solicitor,  in 
whose  power  he  is,  is  driving  a  bargain  with  him  on 
unequal  terms,  and  that  the  relation  of  solicitor  and 
client,  aud  the  power  of  the  solicitor,  continues,  then  all 
the  circumstances  to  which  I  have  referred,  as  tending 
to  establish  the  settlement,  may  be  unavailing. 


In  this  case,  1  think  that  the  petitioner  was  in  the 
power  of  the  respondents  to  a  great  and  even  an  alarm- 
ing extent.  They  themselves  personally  claimed  to  be 
creditors  of  the  petitioner  to  a  considerable  amount,  and 

held 
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held  acceptances  for  the  sum  of  1200 J.,  which  the  peti-  1842. 
tioner  was  liable  to  pay.  They  were  the  solicitors  of 
Mr.  Beardmore,  a  creditor  for  not  less  than  26,1401, 
the  whole  amount  of  the  purchase  money  for  White 
Knights*  Mr.  Beardmore  held  a  judgment  for  3140£, 
part  of  the  26,140/.  Upon  that  judgment  he  might 
have  issued  an  execution,  and  he  had  a  power  of  sale, 
the  exercise  of  which  might  effectually  disappoint  the 
petitioner's  hope  of  profit  from  that  transaction ;  and 
the  petitioner,  having  repeatedly  failed  in  the  payment 
of  interest,  and  in  his  endeavours  to  obtain  money,  by 
means  of  which  he  might  at  the  same  time  improve  the 
security  of  Mr.  Beardmore,  and  obtain  profit  for  him- 
self, had  received  from  Mr.  Beardmore,  through  the 
hands  of  the  respondents,  a  formal  notice  that  pay- 
ment of  the  whole  debt  was  required.  The  petitioner 
was  besides  engaged  in  other  transactions  of  a  com- 
plicated nature, 'in  which  the  respondents  were  his 
solicitors  and  agents,  whose  active  and  skilful  assistance 
was  the  only  foundation  on  which  he  could  rest  a  hope 
for  extrication ;  and  when  we  attend  to  these  circum- 
stances, the  fact  which  appears  on  the  accounts,  that  the 
petitioner  was,  from  time  to  time,  receiving  small  ad- 
vances of  money  from  the  respondents,  I  think  that  the 
extent  to  which  he  was  in  their  power  must  be  suf- 
ficiently apparent 

Observations  were  made  upon  the  conduct  of  the 
petitioner  in  engaging  in  such  transactions  without 
capital ;  and  I  do  not  dissent  from  them.  A  man  who 
without  capital  engages  in  transactions,  and  enters  into 
contracts,  the  conduct  and  performance  of  which  re- 
quires a  large  capital,  pursues  a  course  which  is  always 
imprudent  and  hazardous,  and  generally  dishonest,  be- 
cause generally  accompanied  by  misrepresentation,  ex* 
press  or  implied,  to  those  with  whom  he  is  dealings  and 

bjr 
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1842.  by  consequent  fraud  upon  them.  Such  conduct  is  not 
to  be  justified  or  excused ;  but  the  last  persons  who  have 
a  right  to  complain  of  it  are  those,  who  knowing  the  facts, 
consent,  for  their  own  profit,  to  be  the  solicitors  and 
agents  of  the  party  engaged  in  such  business ;  and  it  can- 
not fail  to  be  observed,  that  the  very  nature  of  the  trans- 
actions, the  shifts  and  devices  which  must  be  resorted  to, 
and  the  equivocal  position  of  the  principal,  must  place 
him,  more  than  ordinary  clients,  in  the  power  of  the  soli- 
citors and  agents;  nor  can  I  think  it  improbable,  that 
solicitors  in  such  a  situation  may  be  under  some  tempt- 
ations to  obtain  more  than  usual  compensations  in 
money,  for  the  very  troublesome  and  disagreeable  busi- 
ness in  which  they  are  employed ;  but  on  this  head  I 
■confine  myself  to  the  opinion,  that  the  petitioner  was 
greatly  in  the  power  of  the  respondents,  from  the  time 
•when  the  bills  of  costs  were  delivered,  up  to  a  time  long 
subsequent  to  the  settlement  of  the  bills  of  costs. 

It  is  alleged  by  the  petitioner  and  denied  by  the 
respondents,  that  threats  were  used  to  induce  the  peti- 
tioner to  settle  the  accounts  as  he  did.  I  am  disposed 
to  give  credit  to  the  denial;  but  the  circumstances 
were  such  as  to  render  any  threat  unnecessary.  The 
petitioner  must  have  known  his  position,  must  have 
felt  the  power  under  which  he  was,  though  he  was  not 
wholly  subdued  by  it ;  and  I  cannot  suppose  that  solici- 
tors, with  such  means  in  their  hands  as  these  respond- 
ents had,  were  not  perfectly  conscious  of  their  power,  or 
incapable  of  conveying  a  sense  of  it  to  the  petitioner 
without  actual  threats. 

I  am  further  of  opinion,  that  the  bills  delivered  were 
not  sufficiently  explanatory.  A  bill  commencing  with 
an  item  of  157/.  105.  "for  numerous  attendances,"  and 
which  contains  several  items  of  charge  for  particular 

attendances, 
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•attendances,  and  another  item  of  3  It  10*.  for  attend-  1842. 
ances  called  "  innumerable/9  cannot,  I  think,  be  con- 
sidered as  a  proper  bill.  It  is  not,  I  think,  such  a 
bill  as  would  have  been  delivered  by  any  solicitor  to  a 
client  desiring  to  have  the  bill  investigated,  and  in  a 
situation  to  call  for  such  explanation  and  details  as  he 
was  entitled  to  have.  These  and  some  other  items 
which  have  occurred  to  me  in  reading  the  bills,  lead  to 
a  conclusion,  that  the  respondents  rather  expected 
the  petitioner  to  submit  to  the  charges  as  they  were 
made. 

With  respect  to  the  assistance  which  the  petitioner 
had,  the  facts  sufficiently  shew  that  Pirie  and  Browning 
were  of  considerable  use  to  him.  It  was  probably  in 
consequence  of  their  observations,  that  the  respondents. 
were  induced  to  make  a  considerable  deduction  from 
the  balance  they  claimed;  but  the  petitioner  states 
positively  that  he  required  further  assistance,  —  a 
solicitor,  or  some  other  person  who  might  discuss  the 
matter  with  the  respondents,  and  that  the  respondents 
refused  their  consent  to  that  proposition.  Without 
saying  that  the  petitioner  was  entitled  to  an  acqui- 
escence in  his  proposition  as  made,  it  is  very  clear  that 
he  was  entitled  to  a  full  statement  of  the  particulars  of 
charge,  and  to  a  proper  investigation  of  each  particular 
item ;  and  I  think  that  the  respondents  did  not  do  all, 
which,  under  the  circumstances,  they  ought  to  have 
done,  to  facilitate  to  the  petitioner  the  exercise  of  that 
right 

It  is  to  be  regretted  that  the  observations  and  objec- 
tions of  Pirie  and  Browning  were  destroyed.  The  re- 
spondents had  them  in  their  possession  for  some  time; 
and  after  they  were  thereby  apprised  that  the  bills  were 
to  a  considerable  extent  erroneous,  it  was  peculiarly 

incumbent 
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1842.  incumbent  upon  them  to  take  care  that  their  'client 
(particularly  a  man  involved  in  difficulties  and  greatly 
in  their  power)  was  duly  protected;  and  it  was  im- 
portant for  themselves  to  take  care  that  the  settlement 
which  they  were  about  to  make,  was  subject  to  no  future 
question.  What  they  did,  was  to  talk  over  the  items 
in  the  Fleet  prison,  where  the  petitioner's  father  and 
agent  was  a  prisoner  —  propose  to  reduce  the  balance 
—  obtain  a  memorandum  of  settlement  prepared  by 
their  clerk,  and  then  destroy  the  evidence  of  the  ob- 
jections. The  declaration  which  one  of  the  respondents 
is  stated  to  have  made,  that,  after  the  settlement  then 
made,  the  bills  of  costs  could  not  be  questioned  as  to 
their  correctness  and  propriety,  was  ill  timed,  and,  I 
think,  ill  founded. 

The  first  proposal  as  to  the  balance  was  to  reduce  it 
to  300/.  in  money.  It  being,  as  I  conceive,  clear,  that 
the  petitioner  had  no  means  of  paying  300/.  in  money, 
it  is  difficult  to  regard  the  proposal  as  any  thing  but  a 
means  of  hinting  to  the  petitioner  the  power  under 
which  he  was  held.  The  discussion  ended  in  a  reduction 
to  250/.  to  be  left  on  credit  and  charge.  The  petitioner 
was  not  so  far  subdued  as  to  be  unable  to  make  any 
effort  for  relief;  and  he  did  obtain  a  reduction  of 
381/.  15s.  1A,  which  is  a  very  large  sum  to  deduct  on 
such  an  occasion.  And  it  being  admitted,  as  clearly  it 
was,  that  a  deduction  was  to  be  made  from  the  balance, 
and  the  question  then  teing  to  what  extent,  I  think 
that  the  petitioner  and  respondents  were  on  terms  so 
unequal,  as  to  make  it  very  difficult  to  make  any  bar- 
gain which  could  be  binding  upon  the  petitioner  in  the 
absence  of  other  assistance.  Browning  seems  to  have 
given  the  petitioner  reason  to  think  that  he  was  entitled 
to  a  reduction  of  1500/.  If  the  objections  bad  not 
been  destroyed,  we  might  have  had  some  means  of 

judging 
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judging,  whether  the  allowance  made  was  fit  to  be  con-        1842. 
sidered  as  a  fair  compromise ;  but  as  the  case  stands,  I 
am  of  'opinion  that  the  allowance  was  made,  and  the 
account  settled,  under  circumstances  which  do  not  pre- 
clude the  petitioner  from  having  the  bills  of  costs  taxed* 

I  have  conie  to  this  conclusion  with  the  less  regret, 
in  consequence  of  having  minutely  examined  the  several 
items  of  the  bills  which  are  objected  to  by  this  petition. 
There  are  several  which  require  much  more  explanation 
than  has  been  given  in  the  affidavits ;  there  are  others 
which  are  probably  unjustly  complained  of.  A  man 
engaged  in  such  speculations,  and  involved  in  such 
difficulties  as  the  petitioner  was,  is  too  apt  to  require 
things  to  be  done  promptly  at  any  cost,  rather  than 
suffer  the  delay  which  is  necessary  for  a  due  observance 
of  the  ordinary  rules  of  prudence  and  economy.  I  am 
not  prepared  to  say  that  he  is  in  all  cases  to  be  relieved 
from  expenses  not  strictly  necessary,  which  his  own 
urgency  has  occasioned.  But  independently  of  cases  of 
that  kind,  I  think  that  there  are  in  these  bills  some 
charges,  which,  from  their  nature  and  amount  and 
under  the  circumstances  stated  in  the  affidavits  the 
petitioner  would  have  been  entitled  to  have  investigated, 
even  if  he  had  been  held  bound  by  the  settlement. 

I  think  that  it  must  be  referred  to  the  taxing  Master 
to  tax  all  the  bills  of  costs,  and  to  take  an  account  of 
what,  if  any  thing,  is  due  to  o*  from  the  respondents  in 
respect  thereof.  I  think,  however,  that  in  taking  the 
account,  the  petitioner  ought  to  admit  that  the  re- 
spondents have  paid  him,  or  on  his  account,  the  several 
sums  in  cash  which  are  stated  to  have  been  so  paid  in 
the  account;  and  that  the  respondents  ought  to  be 

at 
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at  liberty  to  explain,  or  state  in  detail,  any  of  the  items 
in  the  bills  of  costs. 


Note.  —  The  rule  as  to  taxation  after  payment  has  been  altered 
by  the  6&  7  Viet.  c.  78.;  and  see  I*  re  Lees,  arte,  p.  410,  and  In 
re  Downes,  ante,  p.  425. 


Nov.  12.  14. 


SAYER  v.  WAGSTAFF. 


A  new  com-       A    MOTION  was  made  on  behalf  of  the  Defendant 

SntS,and  Wagstqff,  that  the  depositions  taken  on  behalf  of 

publication       the  Plaintiffs  under  a  commission  in  this  cause  might  be 

^eCTouncTof  suppressed,  and  that  a  new  commission  might  issue  for 

misconduct  of  the  examination  of  witnesses ;  or  if  the  depositions 

commissioners  already  taken  were  not  to  be  suppressed,  that  a  new 

nominated  by    commission  might  issue, 
the  party  ° 

applying. 

A  solicitor 
may  com- 
municate with 
a  witness 
before  his 
examination, 
and  take 
down  in  writ- 
ing what  he 
can  depose  to, 
but  to  pre- 
pare the  de- 
positions of  a 
witness  be- 
fore-hand 
would  be  im- 

} roper,  and 
brm  a  ground 
for  suppress- 
ing the  depo- 
sitions. 

A  commis- 
sioner should 
not  act  as  solicitor  on  behalf  of  a  party. 


The  grounds  for  making  this  application  were,  that 
the  Defendant  had  not  examined  his  witnesses  under 
the  commission  in  consequence  of  the  misconduct  of  A. 
B.j  the  gentleman  whom  the  Defendant  had  named  as 
his  commissioner.  It  appeared  that  the  Plaintiffs  and 
Defendant  bad  joined  in  a  commission  for  the  exami- 
nation of  witnesses,  which  was  appointed  to  be  ex- 
ecuted on  the  27th  of  September.  One  of  the  com- 
missioners nominated  by  the  Defendant  Wagstqff%  was 
A.  B.9  a  solicitor  of  Worcester. 

After  A.  B.  had  been  appointed  commissioner,  he 
had  acted  as  solicitor  for  the  Defendant  Wagstapin  this 

matter; 
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matter ;  he  bad  seen  several  of  the  parties  proposed  to 
be  examined  for  Wagstqffi  and  had  ascertained  from 
them  the  nature  of  the  evidence  which  they  would  be 
able  to  give.  He  had  also  seen  some  depositions  which 
had  been  prepared  by  one  of  the  other  Defendants, 
and  others  which  had  been  prepared  by  the  Plain- 
tiffs' solicitor  for  their  witnesses  to  swear  to,  and  he 
was  desirous  of  having  the  intended  depositions  of 
Wagstqff*s  witnesses  drawn  out  to  shew  them  to  the 
solicitor  on  the  other  side.  After  obtaining  this  inform- 
ation and  seeing  the  depositions  prepared  by  the  other 
side,  he  recommended  Wagstaff\x>  refer  the  cause,  being 
afraid  that  he  had  a  bad  case.  This  impression  was 
stated  in  a  letter  to  Wagstaff9^  London  solicitor,  who, 
in  reply,  expressed  a  fear  that  some  of  the  opposite 
parties  had  intimidated  and  tampered  with  him. 
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Saybs 

v. 

Waqstafp. 


An  angry  correspondence  then  took  place,  and  in  the 
result,  Wagstaff,  who  seemed  no  longer  to  have  regarded 
A.  B.  as  his  partizan,  gave  him  notice  not  to  act  as 
commissioner. 

The  Plaintiffs  proceeded  to  examine  their  witnesses 
before  the  two  remaining  commissioners,  but  neglected, 
as  it  was  alleged,  to  give  the  names  of  their  witnesses  to 
A.  B.  or  Wagstqffi.  Wagstaff,  insisting  on  the  irre- 
gularity of  the  proceeding,  and  relying  on  the  alleged 
misconduct  of  his  commissioner,  refrained  from  ex- 
amining his  witnesses,  and  now  moved,  in  the  terms 
stated,  to  suppress  the  depositions,  and  for  a  new  com- 
mission. 

Mr.  Kindersley  and  Mr.  Moore  in  support  of  the 
motion ;  Mr.  G.  Turner  for  A.  B<;  and  Mr.  Pemberton 
and  Mr.  Party,  for  the  Plaintiffs. 


Mr. 
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1842.  Mr.  Kinderdey)  in  reply. 


TJie  Master  of  the  Rolls. 

I  regret  the  circumstances  which  have  given  rise  to 
this  application.  After  being  appointed  a  commissioner, 
A.  B.  was  totally  unjustified  in  acting  as  solicitor  for  a 
party  who  had  to  examine  witnesses  under  the  com* 
mission,  (a)  It  seems,  however,  that  he  not  only  as- 
sumed to  act  as  a  commissioner,  by  signing  summonses 
for  witnesses  to  attend,  but  also  took  upon  himself  to 
act  as  solicitor  for  the  Defendant  Wagstafc  advising 
him,  proceeding  to  make  inquiries,  communicating  with 
his  solicitor  in  London^  giving  advice  as  to  the  framing 
of  the  interrogatories,  and  taking  steps  to  know  the 
evidence  to  be  given  for  the  Plaintiffs ;  these  are  facts 
admitted  by  himself,  and  are  proved  by  his  bill  of  costs. 
In  all  this  his  conduct  was  erroneous;  having  regard 
to  bis  character  of  commissioner,  be  ought  not  to  have 
so  proceeded. 

But  it  is  said,  that  however  indiscreet  it  might  have 
'been  to  act  thus,  the  Defendant  has  no  right  to  com- 
plain, because  he  acquiesced  in  its  being  done ;  and  it  is 
said  that  even  the  Defendant's  town  solicitor  was  willing 
to  take  advantage  of  the  advice  given  and  of  this  con- 
duct of  A.  B.  I  am  of  opinion  that  both  fVagstqff'aud 
his  London  solicitor  were  aware  that  A.  B.  was  acting  as 
solicitor,  and  that  they  were  willing  to  have  the  benefit 
of  his  services  as  such ;  but  it  does  not  follow  that 
because  the  Defendant  has  acquiesced  in  an  error,  he 
cannot  be  allowed  to  complain  of  that  which  not  only 
affects  him  personally,  but  also  seriously  affects  the  due 
administration  of  justice. 

What 
(«)  Wy.  Pr.  Reg.  121.;  SdwynU  Cast,  2  Dick.  563.;  Cooke  v. 
Wilton,  4  Mad.  580. 
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What  subsequently  happened  seems  to  explain  the 
differences  which  took  place.  The  impression  made 
on  the  mind  of  A.  B.  in  the  course  of  his  enquiries, 
was  not  so  favourable  to  the  interests  of  Wagstaff  bs 
Wagstaff*  had  hoped,  and  probably  as  had  been  ex- 
pected by  his  solicitor.  His  solicitor  however  ex- 
pressed no  indignation  at  A.  B.'s  interfering  as  solicitor, 
but  merely  complaints  and  apprehensions  that  he  had 
suffered  himself  to  be  intimidated.  Wagstaff  and  his 
solicitor  appear  at  that  time  to  have  lost  their  confidence 
in  A.  B.'s  zeal  in  their  favour ;  they  had  expected  from 
him  something  more  than  his  duty  as  commissioner, 
namely,  bis  services  as  solicitor,  and  they  thought  his 
zeal  had  been  damped. 

The  result  was,  that  Wagstaff  gave  notice  to  A.  B. 
not  to  act  as  commissioner.  The  commission  had  been 
sealed,  and  authority  had  been  given  by  this  Court  to 
the  commissioners,  yet  this  Defendant  thought  he  was 
at  liberty  to  countermand  that  authority,  as  if  the  com- 
missioners were  his  agents.  I  am  surprised  that  such  a 
notion  should  be  entertained.  A.  B.  had  a  duty  com- 
mitted to  him  by  the  Court,  and  I  have  no  doubt  that 
if  he  had  not  been  engaged  as  solicitor  in  this  trans- 
action he  would  utterly  have  disregarded  the  notice  and 
have  performed  his  duties  as  commissioner.  But  he 
could  not  do  this  with  propriety,  for  the  Plaintiffs  had  a 
right  to  complain  of  his  having  deviated  from  his  duty  as 
commissioner,  by  acting  as  the  solicitor  of  the  Defendant. 
Had  he  not  acted  wrong  previous  to  the  notice,  he  would 
not  have  been  justified  in  declining  to  act  as  a  com- 
missioner; but  considering  the  circumstances  and  the 
position  in  which  he  had  placed  himself,  I  think  he  was 
right  in  abstaining  from  acting. 

There  remained  two  commissioners  who  were  per- 
fectly competent  to  proceed  on  the  commission ;  but  that 
Vol.V.  Ii  did 
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1842.  did  not  suit  the  purpose  of  WagUaff.     He  had  at  this 

~8ayi5  t'me  'ost  kk  confidence  in  the  zeal  of  A.  B.,  who  ought 

v.  not  to  have  entertained  any  favour  towards  either  party* 

Wagstaff.  He  seems  tQ  hftvc  gaid^  u  j  wiH  not  interfcre  ^ith  ^j, 

matter  at  all.  I  am  dissatisfied  with  the  conduct  of  A. 
B. ;"  and  A.  B.  instead  of  attending  there  as  a  person 
who  desired  the  commission  to  proceed,  seems  to  have 
been  wandering  about  the  bar,  the  house,  and  in  the 
streets,  and  to  have  done  any  thing  rather  than  attend 
to  the  commission. 

The  Plaintiffs,  on  the  other  hand,  seem  to  have  been 
perfectly  regular,  and  to  have  done  all  that  could  be 
required.  But  it  is  said  that  they  did  not  give  the  names 
of  the  witnesses  to  A.  B.  or  to  WagstqflFs  solicitor.  Why 
should  they  have  given  them  to  a  person,  who  said  he 
would  not  interfere?  It  does  not  appear  to  me  that  the 
Plaintiffs  were  in  any  way  in  fault,  and  whatever  comes 
of  this  case,  they  must  be  indemnified  as  to  costs.  Mr* 
Kindersley  said  he  could  not  ask  to  suppress  the  deposi- 
tions, but  that  there  might  be  grounds  for  depriving  the 
Plaintiffs  of  the  costs,  because  they  had  not  done  what 
they  ought,  namely,  given  the  names  of  witnesses :  my 
opinion  is  that  both  A.  B.  and  Wagstaff  so  conducted 
themselves  as  to  release  the  Plaintiffs  from  the  per- 
formance of  that  duty. 

As  to  a  new  commission,  the  question  is  of  some 
importance.  One  of  the  witnesses  for  the  Plaintiffs 
was  F.9  and  it  was  stated  to  me  (though  I  have  not 
sufficient  evidence  to  prove  the  fact),  that  his  depositions 
had  been  prepared  by  CD.,  a  Defendant;  and  it  has 
been  assumed,  in  the  course  of  this  discussion,  that  this 
was  a  proper  thing  to  do.  I  cannot  consider  it  to  be  a 
right  thing,  for  any  solicitor  to  prepare  depositions  for 
a  witness  before  examination.  He  ought  to  be  examined 
upon  the  interrogatories  by  the  Examiner ;  and  if  he 

goes 


Sayer 

V. 
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goes  before  him  witb  the  depositions  ready  prepared,  it  1842. 
k  a  reason  for  suppressing  them,  (a)  It  is  right  for  a 
solicitor  to  communicate  with  a  witness  to  know  what 
he  can  depose*  (A)  That  is  a  thing  necessary  to  be  Wag8T*ff. 
done  before  the  interrogatories  can  be  prepared ;  and  I 
do  not  mean  to  say  that  it  is  at  all  improper  for  a 
solicitor  to  take  down  from  a  witness  what  he  can  de- 
pose to ;  or  that  it  is  improper  for  both  parties  to  see  a 
witness,  to  inquire  what  he  can  depose  to.  But  what 
was  done  here?  A  witness  had  been  examined  and 
communicated  with  on  behalf  of  the  Plaintiffs,  not  as 
to  what  he  could  say  on  the  whole  question,  but  as  to 
what  had  been  prepared  for  him  to  say  on  behalf  of  the 
Plaintiffs.  A.  B.  goes  to  the  solicitor  of  the  Plaintiffs, 
who  shews  him  drafts  of  depositions  ready  for  the 
witnesses  to  depose  to.  I  think  that  was  not  a  right 
thing  to  do.  It  was  very  proper  for  the  solicitor  of 
Wagstqffy  knowing  that  the  witnesses  were  acquainted 
with  the  facts  which  were  in  controversy  between  the 
parties,  to  ascertain  what  they  could  say,  in  order  that 
they  might  be  properly  examined ;  but  it  was  not  proper 
to  go  and  ascertain  what  bad  been  prepared  for  them 
to  say  on  behalf  of  another  party. 

The  consequence  of  all  this  is,  that  I  cannot  hold  the 
Defendant  or.  A.  B.  free  from  acting  with  impropriety 
in  a  matter  seriously  affecting  the  administration  of 
justice.  I  am  of  opinion  that  the  Plaintiffs  are  exempt 
from  misconduct  in  this  matter;  but  the  Defendant 
Wagstqffy  who  has  really  evidence  to  produce,  has  not 
examined  his  witnesses.  I  understand  that  the  time 
when  publication  ought  to  pass,  has  arrived  to-day.  If 
that  had  not  been  so,  the  forms  and  practice  of  the  Court 

would 

(a)  Shaw  v.  Lmdtey,  15  Vet.         (b)  Kelly  v.  French,  2  LI.  f 
380.;  Attorney-General  v.  Ne-      Go.  166. 
thercote,  10  Sim.311. 

It  2 
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1842.  would  have  enabled  Wagstaff  to  examine  his  witnesses 
before  the  Examiuer  in  London.  He  now  desires  a  com- 
mission. I  doubt  whether  he  is  entitled  to  that,  on 
account  of  his  own  neglect  and  conduct;  yet,  if  his 
witnesses  are  not  examined,  the  probability  is,  that  there 
will  be  a  decree  against  him,  and  that,  although  the 
facts  which  his  witnesses  might  depose  to  might  produce 
a  different  result.  This  is  an  event  which  I  cannot  con- 
template without  uneasiness;  but,  at  all  events,  if  a 
new  commission  issues,  the  Plaintiffs  must  be  exonerated 
from  any  costs. 

A.  B.  and  Wagstqff  are  both  in  fault  as  regards  the 
Plaintiffs,  and  the  fault  must  be  imputed  to  the  De- 
fendant in  the  first  instance,  because  he  selected  A.  B. 
as  commissioner.  I  think,  therefore,  that  the  Defendant 
Wagstaff  is  the  person  who  must  be  answerable  to  the 
Plaintiffs;  and  A.  J?.,  having  acted  improperly,  must 
have  no  costs  of  the  refusal  of  the  application  against 
him. 

His  Lordship  ultimately  ordered  that  publication 
should  be  enlarged  for  five  weeks,  and  that  the  De- 
fendant John  Wagstaff  should  be  at  liberty  to  take  out 
a  new  commission,  paying  to  the  Plaintiffs  their  costs  of 
this  application,  and  such  costs  as  they  should  be  put  to 
by  the  new  commission. 
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1841. 

ALLEN  ».  M'PHERSON.  Nov.  2.5.12. 

*T^HIS  case  came  before  the  Court  upon  demurrer  to  Whether, 

A    the  whole  bill.  where  i4.' a  re- 

siduary legatee 
by  artful  and 

According  to  the  statements  of  the  bill,  the  testator  fraudulent  a 
0  misrepresenta- 

had  -amassed  a  large  property,  amounting  to  80,000/.  tion  to  the 

His  family  consisted  of  his  wife  Hannah  Allen,  William  2S2e? o?6 

Allen,  an  illegitimate  son,  Susannah  Evans,  a  legitimate  **•»  induces 

daughter,  the   Plaintiff  Robert  Allen  and  his  brother  revoke  a  le- 

and  sister,  who  were  the  children  of  a  deceased  nephew  8?°? P™n  l° 
r   l  .j        .     «  ,.  11  -ff.,thebenefit 

of  the  testator  resident  in  Somersetshire,  and  other  more  of  which  re- 

distant  relatives.  SSSi^b 

Court  has 
The  testator,  who,  it  was  alleged,  was  interested  in,  'jjjjjjJI  I  ^iist  ° 

and  had  a  great  regard  for,  the  Plaintiff  and  his  family.  ?n  A-  inm 
.     ,.       .»i       i?  i      ,  i...     .favour  of  P.. 

by  his  will,,  dated  in  1834-,  and  subsequent  codicils,  be-  to  the  extent 

queathed  considerable  legacies  to  the  Plaintiff  and  his  ?f  toe  fruit  of 
^  °  .  the  fraud  pos- 

brother  and  sister.  sessed  by  A.t 

or  whether  the 

matter  belongs 

In  the  beginning  of  March  1837,  the  Plaintiff  visited  exclusively  to 

and  ingratiated  himself  with  the  testator,  by  whom  he  astical  Court* 

was  treated  with  great  kindness  and  preference:  and  ai?d> secondly, 
i  i  •        •   <•  i     i       ™  .     •/«*        it.     whether  such 

who  on  that  occasion  informed  the  Plaintiff  and  his  trust  can  be 

brother  "  that  he  had  handsomely  provided  for  them  by  declafed  ■&« 

J  r  J    a  sentence  of 

his  will."  the  Ecclesi- 

astical Court, 
in  which  the 
Shortly  afterwards  the  testator  made  a  sixth  codicil,  question  of 

dated  the  23d  of  May  1837,  whereby  he  bequeathed  encewasin" 

one  fourth  of  the  residue  to  the  Plaintiff.  j»u*  9"**'' 

Held  in  the 

The   affirmative  by 
the  Master  of 
the  Rolls,  and  in  the  negative  by  the  Lord  Chancellor.  The  parties  thereupon 
appealed  to  the  House  of  Lords. 

/•  S 
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1841.  The  children  of  the  testator  being  informed  of  this 

codicil  by  the  solicitor's  clerk,  became  exceedingly 
jealous  of,  and  conceived  a  great  dislike  for  the  Plain- 
tiff, and  formed  a  determination,  if  possible,  to  procure 
a  revocation  of  the  sixth  codicil,  or  at  least  a  great 
diminution  of  the  bequest  to  the  Plaintiff  therein  con- 
tained. 

The  bill  stated,  that  the  testator  in  June  following 
became  much  enfeebled,  and  his  health  began  to  de- 
cline; "  and  although  it  could  not  be  said  that  in  strict- 
ness he  was  of  unsound  mind,  from  that  time  to  the  day 
of  his  death,  yet,  during  that  period,  his  intellects  be- 
came so  impaired,  that  he  was  totally  unfit  to  transact 
any  business  requiring  any  extraordinary  mental  ex- 
ertion.9' 

The  bill  then  stated  that  "Susannah  Evans  (who  at 
the  time  was  living  with  the  testator,  and  was  a  very 
shrewd  person,  and  of  quick  perception,  but  of  a  cun- 
ning and  designing  disposition)"  acquired  great  in- 
fluence over  the  testator,  "  and  used  it  in  promoting  the 
object  which  she  and  William  Allen  had  in  view,  of 
obtaining  the  whole,  or  as  much  as  possible,  of  the  pro- 
perty of  the  testator  to  be  left  to  her;  there  being  a 
secret  understanding  that  whatever  the  testator  should 
give  to  her  should  be  shared  with  William  Allen. 

In  May  1837  the  Plaintiff's  brother  was  about  to 
marry  a  woman  of  bad  character;  and  the  testator 
received  information  of  the  circumstance  through  an 
anonymous  letter.  On  the  supposition  that  the  Plaintiff 
was  the  author  of  the  anonymous  letter,  the  Plaintiff's 
brother  wrote  to  the  testator  several  letters  containing 
statements  to  the  Plaintiff's  prejudice ;  but  the  state  of 

his 
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his  mind  prevented  his  investigating  the  truth  of  these        1841. 

matters.  v,T*y^,/ 

Allen 

v. 
That  Susannah  Evans,  seeing  the  effect  of  these  letters,  m<PhkM0N- 
and  with  a  view  to  get  the  revocation  of  the  bequest  to 
the  Plaintiff,  suggested  that  the  Defendant  William  Alien 
should  be  sent  to  the  country  to  inquire  as  to  the  dis- 
putes between  the  Plaintiff  and  his  brother,  and  their 
characters. 

The  bill  further  alleged  that  the  Defendant  William 
Allen  went  into  Somersetshire^  merely  to  deceive  the  tes- 
tator, and  that  he  did  not  make  any  inquiries  concern- 
ing the  character  of  the  Plaintiff,  or  at  least  he  did  not 
make  any  such  inquiries  with  the  bondjtde  object  and 
intention  of  ascertaining  the  truth  on  that  point. 

That  on  the  30th  of  September  1837,  the  Defendant 
William  Allen  made  his  report,  which,  after  stating  the 
want  of  success  of  the  Plaintiff  in  his. business  of  a 
butcher,  which  was  attributed  to  a  want  of  judgment  and 
gross  neglect,  proceeded  as  follows :  — "  In  addition 
Mr.  Bartlett  states  (and  he  did  so  with  regret),  that  his 
(the  Plaintiff's)  habits  are  of  the  lowest  and  worst  kind, 
that  he  drives  a  horse  eaten  up  with  the  mange  and 
fistula,  which  is  enough  to  deter  people  buying  meat 
from  his  cart,  if  it  were  of  the  best  kind ;  he  also  states 
him  to  be  the  greatest  blackguard  in  the  village,  and  a 
nuisance  to  the  place,  is  constantly  quarrelling  with  bis 
wife,  who,  he  alleges,  has  another  husband  in  London. 
His  sister  states  that  there  is  no  believing  a  word  he 
utters,  &c. ;  he  has  received  50/.  from  his  brother,  who 
has  not  yet  turned  the  proceeds  (which  are  to  be  divided) 
into  cash ;  but,  from  his  bullying  and  threatening  to  put 
the  lawyers  upon  his  back,  he  procured  50/.  and  paid 
him,  and  gave  a  note  of  hand,  payable  on  demand  for 
Ii  4  the 


M'Phbrson. 
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1841.        the  other  50/. ;  this  money  he  is  now  living  upon.     If  it 
^Tv~*-^     is  intended  to  do  any  thing  for  him,  I  would  recommend 
v.  that  it  be  a  weekly  allowance  of  about  105.  to  be  paid 

him  during  good  conduct :  he  may  thus  be  rendered  a 
tolerably  respectable  member  of  society." 

The  bill  alleged  that  the  report  was  read  to  the  tes- 
tator, who  did  not  appear  to  thoroughly  understand  the 
contents,  and  requested  it  to  be  read  again,  which  was 
not  done;  but  William  Allen,  without  any  express  direc- 
tion from  the  testator,  took  the  report  to  a  solicitor,  who, 
from  the  suggestions  contained  therein  and  from  verbal 
instructions  given  him  by  William  Allen,  prepared  a 
ninth  codicil  to  the  will  of  the  testator,  which  was  exe- 
cuted the  same  evening  without  any  draft  having  been 
previously  submitted  to  him  for  perusal. 

By  this  ninth  codicil,  dated  the  3d  of  October  1837, 
all  the  bequests  to  the  Plaintiff  and  his  brother  and 
sister  were  revoked,  and  the  testator  directed  his  execu- 
tors to  invest  800/.  3  per  cent.  Bank  annuities  in  the 
names  of  William  Allen,  Nathaniel  Bartlett,  and  Susannah 
Evans  in  trust  to  pay  the  dividends  to  the  Plaintiff  by 
weekly  instalments  during  his  life,  or  until  he  should 
attempt  to  sell  or  incumber  the  same.  The  testator 
gave  other  legacies  by  his  ninth  codicil. 

The  bill  alleged  that  the  affection  and  regard  enter- 
tained by  the  testator  for  the  Plaintiff,  and  which  in- 
duced him  to  execute  in  his  favour  the  said  sixth  codicil, 
remained  unabated  till  he  heard  the  report;  and  that 
that  alone  was  the  means,  by  which  the  unwilling  assent 
of  the  testator  was  obtained  to  the  preparation  -and  ex- 
ecution of  the  ninth  codicil ;  and  that  had  it  not  been 
for  the  report,  the  testator  would  have  left  the  said 
bequests  in  favour  of  the  Plaintiff  unrevoked. 

"That 
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"  That  the  said  pretended  report  was  wholly  without        1841. 
foundation  or  truth,  and  every  thing  contained  in  it  re-     S^rv^^ 
specting  the  Plaintiff  was  false,  and  a  complete  fabrics-  v. 

tion  by  William  Allen,  by  whom  the  same  was  concocted,  M'Phbbsoic. 
with  the  assistance,  or  at  least  with  the  knowledge,  of 
Susannah  Evans,  for  the  express  purpose  of  procuring 
the  revocation  by  the  testator  of  the  benefits  provided 
for  the  Plaintiff  by  his  said  will  and  codicils,  and  parti- 
cularly the  sixth  codicil,  and  in  furtherance  of  a  scheme 
formed  and  projected  by  William  Allen  and  Susannah 
Evans,  or  by  William  Alien,  with  the  knowledge  of  Susannah 
Evans,  for  that  purpose,  before  *  Willi am  Allen  even  set 
out  for  Somersetshire,  and  which  scheme  succeeded  so 
far  as  to  obtain  the  execution  of  the  codicil  of  the  3d  of 
October,  which  was  so  executed  by  the  said  testator  with 
great  reluctance,  and  solely  on  account  of  his  having 
placed  implicit  confidence  in  the  truth  of  the  statements 
contained  in  the  pretended  report"  That  the  testator, 
a  few  days  afterwards,  took  to  his  bed,  became  totally 
imbecile,  and  remained  so  to  his  death  on  the  28th  of 
November  1887. 

The  bill  alleged  that  the  will  and  all  the  codicils  had 
been  proved  in  the  Prerogative  Court,  after  an  attempt  by 
the  Plaintiff  "  to  prevent  such  probate  being  granted  as 
to  the  ninth  codicil,  on  the  grounds  that  the  testator 
was  of  unsound  mind  at  the  time  of  its  execution,  and 
that  undue  influence  was  exercised  over  the  mind  of  the 
testator  by  William  Allen  in  procuring  such  execution ; 
but  that  in  the  suit  which  arose  in  the  Prerogative  Court, 
touching  the  validity  of  the  said  ninth  codicil,  the  Plain- 
tiff was  confined,  by  the  Court,  to  grounds  of  objection 
which  affected  the  said  codicil  as  an  entire  instrument, 
and  was  not  permitted  to  go  into  the  case  hereinbefore 
stated,  or  into  any  other  case  solely  relating  to  the  parts 
of  such  codicil  which  affected  only  the  Plaintiff. 

M'Pherson, 
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1841.  M'Pherson,  Tmkin,  and   TV.  Allen,  the  executors, 

^^V^    proved  the  will. 
Allen        r 
v. 
M'Phbbson.       The  bill,  which  was  filed  against  William  Allen  and 

the  two  other  executors  and  Susannah  Evans  and  her 
husband,  prayed  a  declaration  that  the  Plaintiff  was  en- 
titled to  the  legacies  given  to  the  Plaintiff  by  the  will 
and  the  first  eight  codicils,  notwithstanding  the  revoca- 
tion in  the  ninth;  and  that  the  Defendants  were  trustees 
for  the  Plaintiff,  and  for  the  necessary  accounts. 

To  this  bill  the  three  executors,  filed  a  demurrer  for 
want  of  equity,  and  for  want  of  parties,  which  now  came 
on  for  argument 

Mr.  Kinderdey>  Mr.  J.  Russell,  and  Mr.  Giffard,  in 
support  of  the  demurrer. 

The  object  of  this  bill  is,  in  fact,  to  have  the  ninth 
codicil  set  aside  for  fraud  and  imposition.  This  Court 
has  no  jurisdiction  in  such  a  case.  However  doubtful 
the  point  may  be  upon  the  earlier  authorities,  it  is  now 
clearly  settled  by  the  more  recent  decisions,  that  this 
Court  has  no  jurisdiction  to  set  aside  a  will  of  personal 
estate.  In  Kerrich  v.  Bransby  (a),  it  was  held  by  the 
House  of  Lords  upon  appeal,  reversing  the  decree  of 
Lord  Macclesfield  in  the  Court  below,  that  a  will  cannot 
be  set  aside  in  equity  for  fraud  or  imposition ;  because  if 
it  is  of  personal  estate,  it  may  be  set  aside  in  the  Eccle- 
siastical Court,  and  if  of  real  estate  it  may  be  set  aside 
at  law  on  the  issue  devisavit  vel  nan.  The  principle  was 
followed  in  the  recent  case  of  Gingell  v.  Home,  (b)  The 
jurisdiction  exclusively  belongs  to  the  Ecclesiastical 
Court,  which   has  power  to  interfere  in  cases  where 

fraud 
(«)  7  Bro.  P.  C.  437.  (b)  9  Sim.  539. ;  and  see  the 

cases  in  a  Bac.  Abr.  599. 


CASES  IN  CHANCERY.  47$ 

fraud  or  imposition  has  been  practised  upon  the  tes-  1841. 
tator.  (a)  The  bill  states  that  the  Plaintiff  attempted  to 
prevent  probate  of  the  ninth  codicil  being  granted  on 
the  ground  of  the  testator's  unsoundness  of  mind,  "  and 
that  undue  influence  was  exercised  over  the  mind  of  the 
testator  by  William  Allen  in  procuring  its  execution." 
The  Ecclesiastical  Court  by  its  sentence  has  decided 
the  point.  The  proper  course  to  question  that  decision 
is  to  appeal  to  the  Privy  Council,  for  this  Court  has  no 
jurisdiction  to  overrule  it,  and  nothing  more  inconve- 
nient could  exist  than  a  conflict  between  the  two  courts, 
and  between  the  two  appellate  courts  of  the  House  of 
Lords  and  Privy  Council, 

It  is  admitted,  that  at  the  date  of  the  codicil,  the  tes- 
tator had  no  intention  to  benefit  the  Plaintiff.  There 
is  nothing  on  which  the  Court  can  proceed  in  declaring 
any  trust  in  favour  of  the  Plaintiff.  Any  interference 
of  this  Court  must  be  founded  on  mere  speculations  as 
to  the  wishes  and  views  of  the  testator  at  the  time  of  his 
death. 

In  the  cases  of  Segrave  v.  Kirvoan  (b)  and  Kennell  v. 
Abbott  (c)  the  question  was  merely  one  of  construction, 
depending  on  the  intention  of  the  testator.  Bulkley  v. 
Wilford  (d)  was  a  case  of  a  trust  of  real  estate,  arising 
out  of  a  species  of  fraud,  over  which  the  Courts  of  law 
had  no  jurisdiction. 

Lastly,  BartlelU  who  is  one  of  the  trustees  for  the 
Plaintiff  of  the  800/.  and  the  other  persons  interested  in 
the  ninth  codicil,  are  necessary  parties  to  this  suit,  in 
which  the  accounts  must  be  taken. 

Mr. 

[a)  See  3  Swin.  885.,  7th  ed. ;  (c)  4  Vet.  SOS. 

Stephenton   v.   Gardiner,    2  P.  (</}  8  BU.  111.,  2  CI.  $  Fin. 

Wnu.  S86.  102. 

(6)  1  Beat.  157. 
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Mr.  Pemberion  and  Mr.  Jolliffe  in  support  of  the  bill. 

The  bill  in  this  case  does  not  contest  the  authority  or 
decision  of  the  Ecclesiastical  Court ;  it  admits  that  in 
the  Ecclesiastical  Court  Susannah  Evans  is  entitled  to 
the  benefit  of  the  testamentary  papers ;  and,  proceeding 
upon  the  foundation  of  the  validity  of  the  judgment  in 
the  Spiritual  Court,  it  insists  that  there  are  circum- 
stances, which,  in  the  contemplation  of  a  court  of  equity, 
would  make  the  legal  owners  trustees  for  the  Plaintiff. 
The  prayer  of  the  bill  is  framed  in  that  view  of  the  case. 

The  testator,  according  to  the  allegations  of  this  bin, 
intended  to  benefit  the  Plaintiff,  and  that  intention  con- 
tinued to  his  death ;  but  the  Defendants,  by  fraudulent 
misrepresentations,  induced  the  testator  to  revoke  the 
previous  gifts  by  means  of  the  ninth  codicil.  The  ques- 
tion is,  are  the  Defendants  to  hold  the  fruits  of  this 
fraud,  or  are  they,  to  the  extent  of  the  interest  which 
they  gained  by  the  fraud,  to  be  declared  trustees  for  the 
Plaintiff.  If  this  were  a  case  of  forgery  or  of  the  com- 
petency of  the  testator,  the  Ecclesiastical  Court  would 
undoubtedly  have  jurisdiction ;  but  the  consideration  of 
a  case  of  trust  or  fraud  peculiarly  belongs  to  this  Court. 
The  case  here  is  similar  to  that  of  real  estate,  where  a 
court  of  law,  which  has  exclusive  jurisdiction,  may  de- 
termine and  rightly  determine,  the  devolution  of  the 
legal  estate ;  but  this  Court  alone  can  attach  on  that 
legal  estate  equities  arising  out  of  a  breach  of  trust  or 
fraud,  and  either  declare  the  legal  owners  to  be  trustees, 
or  direct  a  legal  reconveyance. 

There  are  authorities  distinctly  supporting  the  equities 
raised  in  this  case.  In  Barnesly  v.  Pored  (a)9  Lord 
Hardwicke  held  that  a  probate  obtained  by  fraud  might 

be 
(a)  1  Fes.  ten.  119.  283. 
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be  relieved  against  in  this  Court,  and  he  decreed  the        1841. 
Defendant  to  consent  to  a  revocation  of  the  probate. 

In  Kennell  v.  Abbott  (a),  a  legacy  was  given  by  a 
woman  to  a  man  whom  she  erroneously  supposed  to  be 
her  husband,  and  bequeathed  it  to  him  by  that  descrip- 
tion, and  it  appeared  that  the  motive  of  the  testatrix's 
bounty  was  the  assumed  character.  The  Court,  not- 
withstanding the  will  had  been  proved  in  the  Ecclesias- 
tical Court,  declared  that  the  pretended  husband  was 
not  entitled.  The  principle  of  this  case  was  much  dis- 
cussed in  a  recent  case  of  Giles  v.  Giles,  (b) 

In  Marriot  v.  Marriot  (c),  the  Court  held,  that  after 
probate,  it  had  jurisdiction  in  a  case  in  which  a  bequest 
of  a  residue  had  been  obtained  by  fraudulent  means 
and  surprise.  It  is  there  said,  "  Courts  of  equity  may, 
in  notorious  cases,  declare  a  legatee  that  has  obtained  a 
legacy  by  fraud  to  be  a  trustee  for  another,  as  if  the 
drawer  of  a  will  should  insert  his  own  name  instead  of 
the  name  of  a  legatee,  no  doubt  he  would  be-  a  trustee 
for  the  real  legatee." 

The  modern  cases  of  Segrave  v.  Kirwan  (tf),  and 
Btdkleyv.  Wilford{e\  are  strong  authorities  in  favour  of 
the  Plaintiff.  In  the  former  case  a  counsellor,  who  was 
employed  to  make  a  will  of  a  testator,  allowed  himself 
to  be  named  executor,  without  informing  the  testator  of 
the  legal  consequence  according  to  the  law  as  it  then 
stood,  which  was  to  give  the  whole  residue  to  the  ex- 
ecutor beneficially.  The  will  was  duly  proved  in  the 
Ecclesiastical  Court ;  but  the  Lord  Chancellor  of  Ire- 
land, 

(a)  4  Vet.  80S.  (rf)  1  Beat.  157. 

(*)  1  Keen,  689.  (e)  8  BR.  111.,  8  CA  *  Fm. 

(c)  1  Strange,  $66.  102. 
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184*1;        land,  on  the  ground  of  fraud  and  of  the  suppression, 

V^Y*^  declared  the  executor  to  stand  as  a  trustee  for  the  next 
Allen 

v.  of  kin.     Sir  Anthony  Hart  says,  "It  has  been  argued, 

M'PmsasoN.  that  ^  relief  praye<j  jn  this  y^  if  g^ted,  would,  in 

fact,  set  aside  the  will;  that  a  court  of  equity  is  not 
the  proper  forum  for  such  a  purpose ;  and  that  the 
Plaintiffs  ought  to  be  left  to  the  Ecclesiastical  Court, 
which  has  the  sole  jurisdiction.  That  the  Ecclesiastical 
Court  has  exclusively  the  power  to  decide  what  is  or 
is  not  a  will  of  personalty  cannot  be  controverted. 
Its  seal  to  a  probate  is  conclusive  in  every  court  of  jus- 
tice ;  but  it  is  equally  clear,  that  to  this  Court  belongs 
the  authority  to  give  construction  and  effect  to  the  will, 
and  that  there  may  be  circumstances  attaching  person- . 
ally  on  those  who  take  by  force  of  it,  which  will  autho- 
rise this  Court  to  engraft  an  equity  on  the  gift,  and 
convert  them  into  trustees  for  other  persons.  The  rule 
of  equity,  by  which  an  ( executor  having  a  legacy  is 
made  a  trustee  for  the  next  of  kin,  is  founded  on  this 
principle.  Other  implications,  arising  from  particular 
expressions  in  the  will  which  convert  an  executor  into 
a  trustee  of  an  undisposed  residue,  are  the  same."  In 
that  case,  as  in  the  present,  the  will  had  been  proved  in 
the  Ecclesiastical  Court;  yet  the  Court  of  Chancery  at- 
tached an  equity  upon  the  property,  and  the  decision 
was  afterwards  approved  of  by  the  House  of  Lords. 

In  Btdkley  v.  Wilfora\  a  testator  having  devised  his 
estate  to  his  wife,  was  advised  by  his  attorney,  who  was 
his  presumptive  heir,  to  levy  a  fine.  He  did  so  without 
having  been  informed  that  the  effect  would  be  to  revoke 
his  will,  and  he  died  without  republishing  his  will. 
There  was  no  doubt  that  the  will  was  wholly  revoked  at 
law ;  yet  the  House  of  Lords  and  the  Court  below  held, 
that  the  attorney,  having  failed  in  his  duty  of  informing 
the  testator  of  the  legal  consequence  of  the  act,  could  not 

take 
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take  the  estate  beneficially,  but  as  a  trustee  only  For        1841. 
the  widow. 


Lord  Redesdale,  in  his  Treatise  (a),  recognises  this 
jurisdiction.  He  says,  "  Where  the  fraud  practised 
has  not  gone  to  the  whole  will,  but  only  to  some  par- 
ticular clause,  or  if  fraud  has  been  practised  to  obtain 
the  consent  of  the  next  of  kin  to  the  probate,  the  courts 
of  equity  have  laid  hold  of  these  circumstances  to  de- 
clare the  executor  a  trustee  for  the  next  of  kin." 

The  Master  of  the  Rolls. 

I  will  read  the  papers  before  giving  judgment. 

The  question  on  the  demurrer  is  very  short,  but  one 
of  very  great  importance.  The  testator  had  intentions 
of  bounty  towards  the  Plaintiff,  which  continued  till 
after  the  date  of  the  eighth  codicil.  If  nothing  further 
had  passed,  the  law  would  presume  that  the  intention 
of  bounty  continued  till  his  death.  But  a  ninth  codicil 
was  executed,  and  it  expressly  revoked  the  bequests 
previously  given;  and  this  codicil  has  received  the 
sanction  of  the  Ecclesiastical  Court,  which  has  un- 
doubted jurisdiction  to  decide  on  the  factum  of  testa- 
mentary papers. 

There  was,  at  the  time  of  executing  the  ninth  codicil, 
an  intention  to  revoke ;  but  the  Plaintiff  alleges,  that  it 
was  obtained  by  fraud  practised  by  the  Defendants,  and 
without  which  the  ninth  codicil  would  never  have  been 
executed  ;  and  if  it  had  not,  the  presumption  of  law 
would  have  been,  that  the  testator's  intention  of  bounty, 
as  evidenced  by  the  previous  testamentary  papers,  con- 
tinued 
(a)  P.  257. 


Allen 

v. 

M'Pherson* 
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1841.       tinued  to  his  death.    I  will  consult  the  authorities  and 
give  my  decision  on  Friday  next. 


The  Master  of  the  Rolls. 

The  bill  prays  for  a  declaration,  that  the  Plaintiff  is 
entitled  to  several  bequests  given  to  him,  or  intended  for 
him,  by  the  testator  John  Allen,  by  his  will  and  the 
first  eight  codicils  thereto,  notwithstanding  the  revoca- 
tion of  these  bequests  by  the  ninth  codicil ;  and  that  the 
Defendants,  the  executors,  or  the  Defendant  Susannah 
Evans,  are  or  is  trustees  or  a  trustee  for  the  Plaintiff,  to 
the  extent  of  such  benefit ;  and  for  the  usual  accounts. 

The  testator,  John  Allen,  by  his  will,  gave  to  the 
Plaintiff,  and  to  his  brother  and  sister,  a  legacy  of 
4000/.,  to  be  divided  equally  amongst  them ;  and  by  the 
same  will  he  gave  the  residue  of  his  estate  to  his  ex- 
ecutors, to  be  held  on  the  same  trusts  as  a  sum  of 
20,000/.  3j  per  cent,  stock,  which  was,  in  effect,  given 
to  trustees  for  the  separate  use  of  his  daughter  Susannah 
Evans  for  life,  with  power  for  her  to  dispose  thereof  by 
her  will,  with  a  limitation  to  her  next  of  kin  in  default 
of  appointment. 

By  a  fourth  codicil,  the  testator  gave  to  the  Plaintiff 
a  contingent  benefit  in  the  sum  of  2000/. ;  and  by  the 
sixth  codicil  he  gave  to  the  Plaintiff  one  fourth  part  of 
the  clear  residue  of  his  estate ;  but  by  a  ninth  codicil 
he  revoked  the  benefit  given  to  the  Plaintiff  and  some 
other  persons,  and  directed  that  they  should  take  no 
further  or  other  benefit  under  his  will  and  codicils,  ex- 
cept as  followed;  and,  after  giving  various  directions 
with  respect  to  other  persons,  he  directed  his  executors 
to  purchase,  in  the  names  of  William  Alien,  Nathaniel 
Bartlett,  and  Susannah  Evans,  the  sum  of  800/.  3  per 

cent 


Allen 
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cent  Bank  annuities,  and  pay  the  dividends  thereof,  by        1841. 
equal  weekly  instalments,  to  the  Plaintiff  for  his  life,  or 
until  he  should  attempt  to  sell  or  incumber  the  same,  in       "TT 
either  of  which  events  the  800/.  3  per  cent,  stock  was  to    M'Phehson. 
fall  into  the  residue. 

Upon  a  contest  in  the  Ecclesiastical  Court,  in  which 
the  Plaintiff  seems  to  have  alleged  that  the  ninth  codicil 
was  obtained  by  fraud  and  undue  influence,  probate  of 
the  will  and  codicils,  including  the  ninth,  has  been 
granted  to  the  Defendants,  M'Pherson,  Tomkin,  and 
William  Allen. 

The  Plaintiff,  still  alleging  that  the  ninth  codicil  was 
obtained  by  the  fraud  and  misrepresentation  of  William 
Allen  acting  in  concurrence  with  and  with  the  know- 
ledge of  Susannah  Evans  the  residuary  legatee,  now 
applies  himself  to  the  jurisdiction  of  this  Court,  and 
prays  to  be  relieved  here,  by  declaration  of  trust,  in  a 
case  in  which  he  has  failed  to  obtain  relief  in  the  Ec- 
clesiastical Court  by  disputing  the  validity  of  the  co- 
dicil. 

To  this  bill  demurrers  have  been  put  in  by  the  execu- 
tors, and  by  Susannah  Evatis,  and  in  support  of  the  de- 
murrers, it  is  argued,  that  to  give  the  relief  sought,  would 
be  to  interfere  with  the  jurisdiction  of  the  Ecclesiastical 
Courts,  which  alone  have  authority  to  determine  upon  the 
validity  of  testamentary  instruments  relating  to  personal 
estate.  The  counsel  for  the  bill  admit  the  jurisdiction 
and  authority  of  the  Ecclesiastical  Courts  in  their  fullest 
extent,  and  that  the  Plaintiff  has  no  right  to  dispute  the 
legal  validity  of  the  probate  or  of  the  ninth  codicil.  The 
gifts  bequeathed  to  the  Plaintiff  by  the  will  and  preceding 
codicils  are  admitted  to  be  legally  revoked,  but  it  is  said 
that  the  effect  of  that  revocation  is,  to  confer  a  great 

Vol.  V.  Kh  increase 
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1841.  increase  of  benefit  to  the  residuary  legatee,  and  that  as 
that  revocation  was*  as  the  bill  alleges,  procured  by  her 
fraud»  ibis  Court  has  jurisdiction  to  deprive. her  of  die 
benefit  of  it,  and  to  declare  her  to  be  a  trustee  of  that 
to  which  the  law  entitles  her,  for  the  benefit  of  the 
person  to  whose  prejudice  the  fraud  was  practised. 

The  case  appears  to  me  to  be  attended  with  consider- 
able difficulty;  hut  the  Court  has  already  exercised 
jurisdiction  in  cases  feo  analogous,  that  the  Plaintiff  can- 
not be  deprived  of  the  benefit  of  it  without  great  con- 
sideration. 

"  There  may  be/'  as  was  said  by  Sir  Anthony  Hart  in 
Segrave  v.  Kirman  (a),  "  circumstances  attaching  per- 
sonally on  those  who  take  by  force  of  a  will,  which 
will  authorise  the  Court  to  engraft  an  equity  on  the 
gift,  and  convert  the  donee  into  a  trustee  for  other 
persons." 

Thus  in  Marriot  v.  Marriot  (b),  it  was  held,  that,  not- 
withstanding probate,  a  Court  of  Equity  had  authority 
to  inquire  whether  a  gift  of  the  residue  was  obtained  by 
fraud*  and  issues  were  directed  to  try  the.  matter  of 
fraud,  and  surprise  insisted  on  by  the  Plaintiffs,  and 
certain  cases  were  mentioned,  in  which  the  Court  would 
declare  a  trust  in  the  will,  though  it  were  not  contained 
in  the  will  itself. 

In  Kennell  v.  Abbot  (c),  Lord  Ahsardey  stated  that 
wherever  a  legacy  is  given  to  a  person  under  a  particular 
character  which  he  has  falsely  assumed,  and-  which 
alone  can  be  supposed  the  motive  of  the  bounty,  the 

law 

(«)  1  Beat.  1-57.  (c)  4  Vet.  80f. 

(*)  1  Strange,  666. 
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law  will  not  permit  him  to  avail  himself  of  it,  and  there*        1841. 
fore  he  cannot  demand  his  legacy.  ^T*^^ 

v. 
Segrave  v.  Kiman  (a)  was  a  case,  in  which  the  ex-  MThbbson. 
ecutor,  who,  under  the  probate,  would  have  been  en- 
titled to  the  residue,  was  held  not  to  be  so  entitled, 
because  he  did  not  inform  the  testator  that  the  effect 
of  appointing  him  executor  was  to  give  him  a  title  to 
the  residue,  it  being  clearly  his  duty  to  give  such 
information. 

Btdkley  v.  Wilfvrd{b)  was  a  case  in  which  an  heir 
at  law  was  not  permitted  to  take  an  estate  by  descent, 
to  the  disappointment  of  a  will  revoked  by  a  fine,  be- 
cause he  did  not  inform  the  testator,  as  it  was  his  duty 
to  do,  that  the  effect  of  the  fine  was  to  revoke  the  will. 

The  cases  of  Mariot  v.  Mariot,  Kennett  v.  Abbott,  and 
the  cases  in  which  the  legatee  has  made  promises,  which 
be  has  afterwards  refused  to  perform  (t),  shew,  that  in 
the  consideration  of  this  Court,  the  simple  fact  of  the 
testator,  appearing  by  the  probate  to  have  given  a  par- 
ticular legacy  or  aTesidue  to  a  person  in  his  will  named, 
is  not,  of  itself,  a  reason  why  this  Court  should  permit 
the  legatee  to  take  the  benefit  of  the  gift,  if  he  appears 
to  have  obtained  it  by  fraud.-  If  fraud  be  established* 
this  Court  has  authority  to  deprive  the  fraudulent  party 
of  the  benefit,  and,  by  declaration,  to  give  that  benefit  to 
those  to  whom  it  would  have  belonged  if  the  fraud  had 
not  been  committed. 

The  present  case  is  not  precisely  like  any  former  one. 
The  Defendant    Susannah  Evans   takes    her   interest 

subject 
(a)  1  Beat.  157.  644.;  Ztenyi  r.  Locock,  3  Myl. 

(ft)  2  CL  4-  Fin.  102.  4*  Cr.  SOS. 

(c)  Podmore  v.  Gunning,  7  Sim. 

Kk  2 
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1841.        subject  to  the  payment  of  pecuniary  legacies.     The 

"^y0^     ademption  of  any  legacy  was  productive  of  benefit  to 

v.  her.     By  the  sixth  codicil,  a  fourth  part  of  the  residue 

M'Pberson.   fc  given  tQ  the  plaintifi;  and  all  prior  ^  to  the  pi^. 

tiff  being  revoked  by  the  ninth  codicil,  they  fell  into  the 
residue  for  her  benefit ;  and  if  the  revocation  were,  as 
alleged,  procured  by  her  fraud,  it  seems  difficult  to 
distinguish  this  case,  in  principle,  from  those  which  have 
before  occurred,  or  to  understand  why  the  jurisdiction, 
which  is  exercised  in  case  of  direct  gifts,  should  not  be 
applied  in  a  case  where  the  effect  of  the  fraud  is  to 
increase  the  gift  made  by  a  prior  instrument,  or  why,  if 
the  case  alleged  be  true,  Mrs.  Evans  should,  in  this 
Court,  be  permitted  to  enjoy  the  fruit  of  the  imposition 
practised  upon  the  testator  and  upon  the  Plaintiff. 

The  allegations  in  this  bill  are  diffuse,  and  in  some 
instances  ambiguous ;  but,  on  the  whole,  it  appears  to 
me,  after  reading  it  through,  that  there  is  sufficient 
allegation  against  Mrs.  Evans,  as  a  party  to  the  fraud, 
alleged  to  have  been  practised ;  and  however  doubtful 
it  may  be,  whether  the  Plaintiff  will  ever  be  able  to 
establish  the  claim  he  sets  up,  I  cannot  say  that  upon 
this  record  he  may  not  be  entitled  to  relief. 

I  do  not  think  that  the  demurrer  for  want  of  parties 
can  be  sustained.  Bartletty  if  here,  being  a  mere  trustee 
for  the  Plaintiff,  has  no  interest  and  no  duty  except  that 
which  the  Plaintiff  is  fully  competent  to  sustain,  and  the 
other  persons  interested  in  the  ninth  codicil  are  not 
interested  in  the  relief  which  the  Plaintiff  prays,  which 
does  not  relate  to  the  whole  codicil,  but  only  to  so  much 
of  it  as,  by  the  revocation,  gives  a  benefit  to  the  re- 
siduary legatee  to  the  prejudice  of  the  Plaintiff. 

The 
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The  demurrers  must  be  overruled,  (a)  184-1. 

— — — — —  Allen 

A  motion  was  also  made  in  this  cause,  on  the  2d  of      m  HBRS0N* 

November,  to  discharge  an  order  which   the  Plaintiff  cinftSIdT" 

had  obtained  to  sue  in  formd  pauperis,  on  the  ground,  entitled,under 

that  in  any  view  of  the  case  the  Plaintiff  was  entitled  for  the  interest  of 

life  to  the  dividends  on  the  800/,  consols  bequeathed  *?<>f.  consols. 

He  claimed 
thereby,  which  had  been  invested,  and  on  which  60/.  by  the  suit, 

was  due  to  the  Plaintiff;  and  that,  consequently,  this  Sot  to^ST^ 

Plaintiff  was  not  in  the  situation  to  sue  in  formd  pauperis,  codicil,  a 

greater  in- 
terest in  the 
Mr.  James  Russell,  in  support  of  the  motion.     The  testator's 

Plaintiff  is  either  entitled  to  the  interest  on  800/.  consols,  motion  to  dis- 
or  to  one  fourth  of  the  residue  and  other  legacies  of  P^per  him 

was  refused, 
greater  value.     He  cannot,  therefore,  be  permitted  to 

sue  as  a  pauper.     He  cited  Spencer  v.  Bryant,  (b) 

Mr.  Pemberton,  contra*.  The  Plaintiff  has  made  the 
usual  affidavit,  that  he  is  not  worth  more  than  5L,  ex- 
cepting his  wearing  apparel  and  the  subject-matter  of 
the  suit  He  claims  in  opposition  to  the  ninth  codicil, 
and  therefore  cannot  be  entitled  to  the  benefits  under  it, 
and  be  is  in  possession  of  neither  bequest  His  right  is 
the  subject  of  dispute  in  the  present  suit. 

The  motion  stood  over  until  the  demurrers  had  been 
disposed  of. 


The  Master  of  the  Rolls  now  refused  the  motion      Nov.  is. 
without  costs. 

(a)  This  decision  was  reversed     from  that  decision  is  now  pend- 
by  Lord  LyndhurU  C.  on  appeal,     ing  in  the  Hqpse  of  Lords. 
see  1  PkMips,  153.,  but  an  appeal         (*)  1 1  Vet.  49. 
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g£i  ACL  AND  .v.  BRADDICK. 

1847. 

Feb.  25.  rpHIS  was  a  petition  presented  by  the  Plaintiff  after 

A  decree  was  A    fyg^  for  liberty  to  file  a  supplemental  bill, 
against  ex- 

SgSS"  The  ™Pnsi  biU  was  filed  in  the  Exchequer,  in  May 

tonally;  m  1824,  against  William  Braddick,  a  surviving  trustee, 

tained  leave  and  against  Edward  Lutley  and  George  Braddickt  who 

to  rehear  the  were  made  parties  in  their  representative  character  of 

cause*    Toe 

Plaintiff  in  executors  of  Robert  Blacbnore. 

1848 


tented  a  pe- 
tition for  leave  The  decree  made  in  1830,  charged  the  executors 

ptemen^offl  personally,  as  if  they  had  been  personally  interested, 

putting  in  and  had  personally  acted  in  the  several  matters  com- 

tosupport^he  plained  o£     In  18S8  the  executors,  alleging  that  they 

personal  de-  ought  simply  to  have  been  charged  de  bonis  testatoris, 

cree  against  .     .      ,  .                   .          - 

the  executors,  obtained  leave  to  rehear  the  cause. 

The  Court 

refused  the  . 

application  The  Plaintiff  now  presented  a  petition  to  be  allowed 

the^ground011  to  file  a  suPPlemental  bill  (a),  to  put  in  issue  certain 

that  the  facts  facts  which  he  alleged  be  had  recently  discovered,  and 

bePdther  which,  if  proved,  would  entitle  him  to  a  personal  decree 

without  proof  against  the  executors, 
or  to  be  im- 
material,  or 

else  to  have  The  facts  are  stated  in  detail  in  the  judgment  of  the 

been  so  lone  J     ° 

known  to  the  Court. 

Plaintiff  as  to 

preclude  him 

making  them  Mr.  Pemberion  and  Mr.  Freeling,  in  support  of  the 

the  founda-  -  .^u;^ 

tionofthe  Petition. 

extraordinary 

relief  prayed.  Mr#  gi„derdey  and  Mr.  Follett,  con/ret. 

Mr. 
(a)  See  Hodion  r.  Bali,  I  Phillips,  177. 
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Mr.  Pemberton,  in  reply.  184S. 


1  ACLAND 

The  Master  of  the  Rolls.  >  Braddick. 

This  case  comes  on  upon  a  petition  of  the  Plaintiff      «F«*.*5. 
for  leave,  to  file  a  supplemental  bill,  under  special  cir- 
cumstances. 

■».      <■  ...  < 

The  Plaintiff,  Robert  Acland,  was  a  purchaser  from 
John  Blachnore  of  an  estate  devised  by  the  will  of  James 
Troake,  and  by  the  bill,  which  was  filed  in  the  Court 
of  Exchequer  in  May  182*,  it  was  prayed*,  that  he  might 
be  declared  entitled  to.  the.  estate,  subject  only  to  the 
payment  of  a  legacy  to  Joan  Blaekmore;  and  it  was 
further  prayed,  that  an  account  might  be  taken  of  the 
rents  of  the  estate  received  by  the  trustees  under  the 
will  since  AdantPs  purchase,  that  the  unpaid  legacy, 
might  be  thereout  satisfied,  and  that  the  residue  of 
the  rents  might  be  paid  to  Mr*  Acland  ;  that,  he  might 
have  a  conveyance,  and  be  paid  the  costs*  charges,  and 
expenses  which  he  had  incurred  in  certain  actions,  and 
also  the  costs  of  the  suit 

It  appears  that  James  Troake,  by  .his  will  dated  the 
11th  of  May  1811,  devised  his- estate  to  .Robert  Black- 
more  and.  William  Braddick,  on  trust,  to  receive  the 
rents,  and  thereout  pay  a  sum  of  .124/.  10*.  6d.  to 
Mary  Dyer,  and  Jegacies  of  10/.  each*  to  five  children 
of  Richard  Blachnore,  deceased,  named  in  the  will,  and 
after  the  discharge  of  the  legacies  and  debt,  he  devised 
the-  estate  to  John  Blaekmore  in  fee. 

Soon  after  the  death  of  the  testator,  John  Biackmwe 

was  permitted  to  take  possession  of  the  estate,  and  ought 

to  have  paid  the  legacies  and  debt;  and  it  was  alleged, 

that  the  trustee  Robert  Blaekmore  became  his  surety 

Kk  4  by 
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1843.        by  bond,  for  the  repayment  of  a  sum  of  150L,  which  he 

v^y^^1^     borrowed  from  Simon  Smith  for  the  purpose  of  paying 

v.  the  legacy  and  debt,  but  that  the  money  was  not  applied 

Bbaddick.     for  ^  pUrposef  and  the  debt  was  not  paid,  till  John 

Blackmore  was  compelled  to  pay  it  by  a  bill  in  Chancery; 

and  Robert  Blackmore  being  afterwards  compelled  to 

pay  the  bond  to  Smith,  became  a  creditor  of  John  Black- 

more  to  that  amount,  and  he  claimed  a  lien  on  the  estate 

for  repayment. 

In  the  year  1817  the  Plaintiff  purchased  the  estate 
from  John  Blackmore  for  750&,  and  in  the  month  of 
July  in  that  year  a  conveyance  to  the  use  of  the  Plaintiff 
was  executed  by  John  Blackmore. 

At  that  time  some  of  the  legacies  were  unpaid,  and 
Robert  Blackmore  claimed  the  lien  for  the  money  he  had 
paid  to  Simon  Smith ;  and  under  these  circumstances, 
the  trustees,  Robert  Blackmore  and  William  Braddick, 
appear  to  have  insisted  that  Acland  was  not  entitled  to 
his  purchase,  and  many  disputes  took  place  between 
them. 

Thomas  Bring  occupied  the  estate  under  a  lease  which 
had  several  years  to  run.  The  trustees  gave  him  no- 
tice not  to  pay  his  rents  to  Acland,  and  indemnified  him 
for  refusing  to  do  so.  Acland  proceeded  to  cause  a 
distress  to  be  levied.  Pring  brought  an  action  of  re- 
plevin, and  obtained  a  verdict  with  damages  and  costs. 
Acland  thereupon  not  only  filed  a  bill  in  this  Court 
(which  was  afterwards  dismissed  for  want  of  prosecu- 
tion), but  proceeded  to  cause  other  distresses  to  be 
levied ;  and  being  resisted  by  force,  he  preferred  an  in- 
dictment, upon  which  three  persons  were  found  guilty 
of  an  assault;   he  afterwards  himself  committed  an 

assault, 
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assault,  for  which  he  was  indicted,  and  on  which  he 
was  found  guilty. 

„  ACLAND 

'       *  V. 

It  now  appears,  that  all  the  legacies  were  paid  in  and    Braddick. 
before  the  year  1821 ;  and  that  in  the  year  1823,  there 
was  no  charge  upon  the  estate,  unless  the  lien  claimed 
by  Robert  Blackmore  was  to  be  considered  as  a  charge* 

In  1828  Acland  again  caused  a  distress  to  be  levied, 
and  Fringe  at  the  instance  of  the  trustees,  again  brought 
an  action  of  replevin,  and  he  recovered  a  verdict  on  the 
trial  at  the  Summer  assizes  of  1823. 

The  Plaintiff  alleges,  that  it  appeared  at  the  trial  that 
all  of  the  legacies  were  not  paid,  and  that  therefore  the 
judge  was  of  opinion  that  the  legal  estate  was  vested  in 
the  trustees.  The  Defendant,  Braddick,  denies  that  it 
appeared  in  the  action  that  the  legacies  were  unpaid. 

After  the  trial  the  trustee,  Robert  Blackmore,  died, 
having  made  a  will,  whereof  he  appointed  Edward 
Luiley  and  George  Braddick  executors. 

The  Plaintiff's  bill  (a),  notwithstanding  some  am- 
biguous statements,  assumes  that  Joan  Blackmore  was  the 
only  unpaid  legatee.  The  Defendant,  William  Braddick, 
the  surviving  trustee,  though  not  very  distinctly,  does 
nevertheless  appear  to  admit  that  all  the  legacies  were 
paid;  and  Joan  Blackmore  being  made  a  party,  as  the 
only  unpaid  legatee,  and  having  stated  by  her  answer 
that  the  Plaintiff  himself  had  paid  her  legacy  about 
seven  or  eight  years  before,  disclaimed  all  interest  in 
the  estate. 

The 

(a)  Filed  in  May  1824,  after  the  death  of  Robert  Blackmore,  the 
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1843. 


ACLAND 
V. 

Bradpick. 


The  right  of  the  Plaintiff  to  his  purchase  was  not 
disputed  by  the  assignee  of  John  Blackmore,  who  had 
become  insolvent;  and  the  real  contest  seems  to  have 
been,  whether  Robert  Blackmore  had  acquired  a  lien  on 
the  estate  for  what  he  had  paid  in  satisfaction  of  Smith's 
bond ;  but  it  is  singular  how  little  the  claim  is  insisted 
upon  in  the  pleadings.  Braddick,  who  said  that  he  had 
no  interest  in  the  question,  states,  that  Robert  Black- 
more  always  contended  that  he  was  entitled  to  the  lien 
for  150/.  paid  to  Smith,  and  he,  Braddick,  therefore 
submitted,  whether  the  same  was  a  charge ;  the  execu- 
tors of  Robert  Blackmore  merely  state  their  ignorance 
whether  it  was  a  charge,  or  ought  to  be  raised  under 
the  trusts  of  the  will. 


Evidence  in  support  of  the  alleged  lien  or  charge  was 
adduced,  and  the  cause  being  heard  in  June  1830,  it 
was .  ordered  that  the  Defendant,  William  Braddick, 
should  deliver  up  possession  of  the  estate  to  the  Plain- 
tiff Richard  Acland,  and  that  the  Master  should  take 
an  account  of  the  rents  received  by  William  Braddick 
and  Robert  Blackmore,  deceased,  or  either  of  them,  as 
trustees  of  the  will  of  James  Troake9  and  also  by  Edward 
Lutley  and  George  Braddick ;  and  in  taking  such  ac- 
counts, the  Master  was  to  allow  to  William  Braddick 
and  Robert  Blackmore  all  sums  of  money  paid  by  them 
on  account  of  the  legacies,  together  with  interest  at  4 
per  cent,  per  annum,  and  the  amount  thereof  to  be  de- 
ducted from  the  amount  of  rents  received  by  William 
Braddick  and  Robert  Blackmore,  or  either  of  them,  or 
by  the  Defendants,  Edward  Lutley  and  George  Braddick, 
or  either  of  them ;  and  the  residue  was  to  be  handed 
over  by  William  Braddick,  Edward  Lutley,  and  George 
Braddick,  or  some  or  one  of  them,  to  the  Plaintiff,  Ac- 
land.  And,  amongst  other  things,  it  was  ordered,  that 
William  Braddick  should  convey  or  release  the  estate  to 

AclaniL 
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Adand.  And  it  was  referred  to  the  Master  to  tax  the  1843. 
Plaintiff  and  the  Defendants,  the  Brings,  their  respective 
costs  of  the  suit,  and  that  such  costs,  when  taxed,  should 
be  paid  by  the  Defendants,  William  Braddick,  Edward 
Lutley,  and  George  Braddick,  or  some  or  one  of  them, 
to  the  Plaintiff  and  the  Fringe  their  respective  solicitors 

or  clerks  in  court 

* 

The  decree  charges  Lutley  and  George  Braddkk  per* 
sonally,  as  if  they  had  been  personally  interested,  and 
had  personally  acted  in  the  several  matters  complained 
of,  and  on  this  account  Lutley  and  George  Braddick  have 
presented  their  petition  to  have  the  cause  reheard. 

In  July  1831,  William  Braddick,  the  surviving  trustee, 
took  the  benefit  of  the  Insolvent  Debtors'  Act  In 
January  1835,  a  supplemental  bill  was  filed  against 
Mr.  Sturges,  the  assignee,  and  to  his  answer,  which  was 
filed  on  the  8th  of  May  1835,  Mr.  Sturges  annexed  an 
extract  from  the  schedule  filed  by  William  Braddick  in 
the  Insolvent  Debtors'  Court,  from  which  it  appeared, 
that  William  Braddick  had  received  for  rent  three  sums 
of  60/.,  115/.  10s.  6 d.,  and  127/.,  being  together 
302/.  105.  6rf.,  and  various  costs,  amounting  together  to 
168/.  2*.  Sd.,  in  the  actions  against  Acland.  Three 
legacies  of  10/.  each  were  paid  out  of  the  rents,  but  all 
the  costs  and  the  remainder  of  the  rents  are  stated  to 
have  been  paid  to  Mr.  Clarke,  the  solicitor  of  William 
Braddick,  in  part  discharge  of  his  bills,  leaving  a  balance 
due  to  him. 

A  decree  was  made  in  the  supplemental  cause  in 
January  1836,  and  the  Master  made  his  report  on  the 
22d  of  February  1836,  and  thereby  found,  that  the 
302/.  10s.  6d.9  the  amount  of  rents  (agreeing  with  the 
amount  stated  in  the  schedule  to  the  answer  of  Sturges), 

had 
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had  been  received,  as  to  60/.,  by  William  Braddick  and 
Robert  Blackmore,  and  as  to  the  residue  by  William 
Braddick%  and  that  the  legacies  which  they  had  paid, 
together  with  interest  thereon,  amounted  to  4l£  8s.  2|it 
which  being  deducted  from  the  amount  of  rent  received, 
left  26  U  25.  4<?.,  which  he  found  due  to  the  Plaintiff, 
and  to  be  paid  in  the  manner  by  the  decree  directed. 
And  he  found  that  nothing  had  been  received  for  rent 
by  Lutley  and  George  Braddick,  or  either  of  them. 


On  the  9th  of  July  1836,  the  cause  and  supplemental 
cause  came  on  for  hearing.  An  order  was  made  for 
taking  the  account  against  Sturges,  but  the  further  di* 
rections  in  the  original  cause  were  reserved. 

The  Master  reported  the  state  of  the  account  of 
Sturges  on  the  18th  of  January  18S7,  and  the  cause 
being  again  brought  on  for  further  directions,  the  De- 
fendants, Lutley  and  George  Braddick,  obtained  leave  to 
present  a  petition  for  liberty  to  present  a  petition  to  re- 
hear the  cause,  and  such  liberty  being  afterwards  given, 
a  petition  of  rehearing  has  been  presented. 

And  the  Plaintiff  Acland  being  apprehensive  that  the 
decree,  in  its  present  form,  cannot  be  sustained,  has  pre- 
sented this  petition  to  be  allowed  to  file  a  supplemental 
bill,  to  put  in  issue  certain  facts  which  he  says  he  has 
lately  discovered,  and  which,  if  proved,  would  entitle 
him  to  a  personal  decree  against  Lutley  and  George 
Braddick. 


And  it  is  now  alleged,  Jirst,  That  it  appears  by  the 
answer  of  Sturges,  and  never  appeared  to  the  Plaintiff 
before,  that  the  rents  were  in  fact  received  by  Clarke, 
the  solicitor  of  William  Braddick,  and  also  the  solicitor 
of  Lutley  and  George  Braddick,  and  applied  by  him 

towards 
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towards  payment  of  bis  bill  of  costs ;  and  the  petitioner        1843. 
now  alleges,  tbat  such  bill  oF  costs  was  due  not  only     NT"V^/ 
from   William  Braddick,    but  also   from   Lutley  and  v. 

George  Braddick.  Secondly,  That  William  Braddick  and  ■■*»«*■ 
Robert  Blackmore,  and  also  Lutley  and  George  Braddick 
fraudulently  concealed  the  fact  that  the  charges  had 
been  paid  before  the  actions  of  replevin  and  trespass 
were  brought.  Thirdly,  that  the  Defendants  Lutley  and 
George  Braddick  have  fraudulently  colluded  with  Wil- 
liam Braddick  to  prevent  the  Plaintiff  Adand  from  ob- 
taining possession,  by  claiming  a  lien  on  the  estate  for 
the  money  alleged  to  be  due  to  Robert  Blackmore. 
Fourthly,  that  Lutley  and  George  Braddick  personally 
interfered  in  the  receipt  of  the  rents  of  the  property, 
and  in  the  management  and  letting  thereof  by  in- 
demnifying Pring,  in  July  1829,  or  refusing  to  pay  the 
rent  to  the  Plaintiff,  and  that  Pring  paid  the  rent  to 
William  Braddick  at  the  desire  of  Lutley  and  George 
Braddick.  Fifthly,  that  it  was  fraudulently  arranged, 
between  William  Braddick  and  Lutley  and  George  Brad- 
dick, after  the  decree,  that  William  Braddick  should 
charge  himself  with  the  rent,  and  then  take  the  benefit 
of  the  Insolvent  Debtors9  Act,  so  as  to  prevent  the 
Plaintiff  from  recovering  the  amount  Sixthly,  that 
Lutley  and  George  Braddick  interfered  to  prevent  the 
Plaintiff  from  obtaining  possession  in  March  1880.  Se- 
venthly, that  Lutley  admitted  that  he  had  offered  to  give 
up  possession  to  the  Plaintiff,  on  being  paid  his  alleged 
lien,  but  having  got  possession  himself  would  refuse  to 
settle  on  the  same  terms. 

The  various  facts  which  are  involved  in  these  alle- 
gations, appear  to  me  to  be  either  without  proof,  or  to 
be  immaterial,  or  else  to  have  been  so  long  known  to 
the  Plaintiff  as  to  preclude  him  from  making  them  the 

foundation 
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1848.       foundation  of  the  extraordinary  relief  which  he  now 
prays. 

.  It  appears  to  me,  that  throughout  the  cause,  the  only 
real  difficulty  with  which  the  Plaintiff  had  to  contend, 
arose  from  the  claim,  set  up  by  Robert  Blackmore  and 
not  abandoned  by  his  executors,  to  a  lien  or  charge  on 
the  land  for  the  money  paid  on  Smith's  bond,  and  the 
Plaintiff  appears  to  me  to  have  known,  from  the  begin- 
ning, that  this  was  the  cause  of  the  opposition,  made  to 
his  taking  possession  of  the  estate. 

The  schedule  to  the  answer  of  Sturgcs,  which  was 
filed  in  May  18S5,  does  not  appear  to  warrant  the  in- 
ference which  is  deduced  from  it  by  the  petitioner  and 
Mr.  Oxenham  his  solicitor,  that  the  rents  were,  in  part 
applied  in  payment  of  bills  due  from  Lulley  and  George 
Braddick.  I  find  no  evidence  of  any  fraudulent  con- 
cealment of  the  charges  upon  the  estate  being  paid 
before  the  trial  of  the  replevin.  The  lien  was  claimed 
by  Robert  Blackmore^  and  he  and  his  co-trustees  en- 
deavoured to  avail  themselves  of  the  legal  estatq,  which 
was  or  was  supposed  to  remain  vested  in  them,  to  sup- 
port that  claim ;  but  I  find  nothing,  from  which  a  frau- 
dulent concealment  of  the  payment  of  the  legacies  is  to 
be  inferred,  and  it  is  remarkable,  that  the  Plaintiff  who 
makes  this  allegation  of  fraudulent  concealment,  by  the 
bill  alleged  that  only  one  legacy  was  unpaid,  and  the 
fact  appeared  that  one  had  been  paid  by  the  Plaintiff 
Acland  himself  some  years  before. 

There  can  be  no  doubt  but  that  Lutley  and  George 
Braddick  assisted  William  Braddick  to  keep  the  Plain- 
tiff out  of  possession,  with  a  view  to  enforce  the  lien 
claimed,  and  this  was  perfectly  well  known  to  the 
Plaintiff  Acland  in  the  year  1829,  and  on  the  25th  of 

March 
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March  1830,  before  the  date  of  the  decree,  and  at  a        1843. 
time  when  it  was  not  too  late  to  brine  the  matter  for-     v^"v-w/ 

ACLAND 

ward  in  a  proper  manner,   if  it  had  been   thought  v, 

material  to  do  so:  and  it  moreover  appears,  that  an  Bbaddick. 
action  of  trespass  was  brpught  by  the  Plaintiff  against 
Lutley,  for  the  improper  and  illegal  interference  con* 
cerning  the  possession  of  the  estate,  and  that  some 
proceedings  in  that  action,  or  the  reference  which  was 
made  thereon,  were  pending  in  February  1838,  when 
Mr.  Oxenham  made  his  affidavit  This  proceeding  shews 
that  Acland  did  not  rely  on  the  decree  alone,  but  ac- 
tively endeavoured  to  obtain,  at  law,  such  redress  as  he 
conceived  himself  entitled  to;  and  although  Mr.  Acland 
has  stated  his  belief  that  the  rents  were  received  by  Wil- 
liam Braddick  in  fraudulent  collusion  with  the  other 
parties,  for  the  purpose  of  defeating  the  Plaintiff's 
right,  the  allegation  rests  on  that  belief  alone,  without 
the  proof  of  any  fact  to  support  it. 

Considering,  therefore,  the  nature  of  the  suit,  and  the 
facts  which  were  in  issue  between  the  parties,  the  facts 
now  brought  forward,  and  their  materiality,  as  well  as 
the  time  when  they  were  known  to  the  Plaintiff,  and 
the  way  in  which  they  are  now  supported,  and  con- 
sidering the  action  brought  in  relation  to  some  of  the 
matters  now  complained  of,  I  am  of  opinion  that  the 
Plaintiff  is  not  entitled  to  file  such  supplemental  bill 
as  he  desires,  and  that  this  petition  must  be  dismissed 
with  costs. 
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March  s.  MARSHALL  v.  MELLERSH. 

^application  T^XCEPTIONS  were  taken  for  impertinence,  and 
to  advance  the    W[i  ^_  ■       *.       *  .       * 

hearing  of        "^"^  were  referred  to  the  Master,  who  found  in  the 

A°vSd  be*       affirmative ;  and  exceptions  were  thereupon  taken  to  the 

made  on  Master's  report. 

notice  and  not 

ex  parte* 

Mr.  Pemberton  Leigh  moved  to  advance  these  excep- 
tions for  immediate  hearing,  on  the  ground  that  they 
were  in  the  nature  of  a  dilatory.  Holmes  v.  The  Cor- 
poration of  ArundeL  (a) 

No  notice  of  this  motion  had  been  given  to  the  other 
side. 

The  Master  of  the  Rolls,  held  that  the  application 
ought  not  to  be  made  ex  parte,  but  that  notice  of  motion 
must  be  given. 

(a)  3  Beat.  407. 
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1842. 

HOULDITCH  v.  COLLINS.  Nov.  s. 

rpHE  bill  stated,  that  the  Plaintiffs  had,  in  1840,  ob-  A  creditor 
-**   tained  a  judgment  against  the  Defendant  Collins  in  judgment  in 

the  Court  of  Exchequer  at  Westminster  for  4931/.,  and  thi*  country, 
,     ,  .  and  obtained 

entered  the  minute  &c,  under  the  1  &  2  Vict.  c.  110.  a  charge  on 

That  the   Defendant   CoUins  was   entitled  to  certain  £ndd8^0cf8 

hereditaments  which  were  held  by  two  of  the  Defendants  under  the  l  & 

in  trust  for  him;   and   it  insisted,  that  the  judgment  J*. is!    He 

operated  as  a  charge  on  the  hereditaments  to  which  the  afterwards 

Defendant  Collins  was  seised  at  the  time  the  judgment  debtor  in 

was  entered  up,  and  that  the  Plaintiffs  were,  under  the  Jeney  uPon 

i  .  <•  i  •  i    i  t  mesneprocess 

thirteenth  section  of  the  above  act,  entitled  to  the  same  for  the  same 

remedies,  in  this  Court,  against  the  hereditaments,  as  if  Jat"the 

the  Defendant  Collins  had  agreed  to  charge  the  same,  charge  on  the 

It  prayed  a  declaration  that  the  Plaintiffs  were  entitled    **s  nof  Jjjere_ 

by  virtue  of  the  judgment  and  act  of  parliament  to  be  by  forfeited 

. ,        ,  «•     i  ii  i       under  the  six- 

considered  mortgagees  of  the  property,  and  that   the  teenth  section. 

amount  due  might  be  raised  and  paid,  or  for  foreclosure. 

To  this  bill  two  of  the  Defendants  pleaded  that,  in 
May  1840,  the  Plaintiffs  arrested  Collins  who  was  then 
in  Jersey  for  another  debt.  That  the  Defendants  be- 
lieved, that  while  Collins  was  confined  as  a  prisoner  in 
the  prison  at  St.  Heller's,  under  the  writ,  the  Plain- 
tiffs, on  the  9th  of  September  1840,  by  Thomas  Lc 
Breton  Esq.  whom  they  appointed  to  be  administrator 
of  their  goods  in  the  said  Island,  caused  another  writ, 
called  an  **  ordreprovisoire"  to  be  issued  in  the  island  of 
Jersey  by  E*  L.  Bisson  the  bailiff,  (being  a  person  duly 
authorized  to  issue  such  writ  in  the  island,)  against 
the  Defendant  CoUins,  for  the  sum  of  4931/.  14$.  \0d. 
sterling,  being  the  amount,  in  respect  of  which  the 

Vol.V.  LI  Plaintiffs, 
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1842.  Plaintiffs,  on  the  27th  of  July  1840,  recovered  and 
Jt^*v^^>1^  entered  np  a  final  judgment  in  the  Court  of  Ex- 
it. '  chequer  of  pleas  at  Westminster,  in  an  action  against 
Collins.  ^  X)efendant  Collins,  as  in  the  bill  mentioned,  and 
that  such  writ  when  duly  translated  into  the  English 
language,  was  to  the  tenor,  purport,  and  effect  fol- 
lowing, that  is  to  say :  — "  Thomas  Le  Breton  Esq., 
administrator  of  the  goods  of  Messrs.  John  Hotdditch 
and  James  Hotdditch,  is  permitted  by  justice  to  cause 
to  be  seised,  arrested,  put  in  execution,  and  also  to 
sequester,  if  it  is  required,  the  most  apparent  pro- 
perty of  their  debtors  in  all  places  where  such  may 
be  found,  particularly  upon  that  issuing  from  the  pre- 
mises, to  be  applied  to  the  payment  of  what  shall  be 
found  truly  and  justly  due  to  him.  As  to  strangers  or 
persons  expatriable,  they  may  cause  their  goods,  ves- 
sels, merchandizes,  and  effects,  or  themselves  personally 
to  be  arrested,  if  they  do  not  make  good  their  bargains, 
written  engagements,  debts,  or  promises,  or  if  they  do 
not  give  sufficient  bail  to  fulfil  them,  which  shall  be 
executed  by  the  viscount  or  one  of  the  denunciators, 
officers  of  justice,  or  the  constable,  or  by  one  of  the 
centeniers  of  the  parish.  Reasons  reserved.  Given  at 
St.  Heliei\  on  the  9th  day  of  September  1840.  Signed 
22.  L.  Bisson,  Lieutenant  BaillL" 

That  the  Defendants  believed,  that  the  said  writ 
was  lodged  on  the  9th  of  September  1840,  with  Phil- 
lip Le  Gallais  the  deputy  viscount,  being  the  proper 
officer  at  the  said  prison  of  St.  Helier>s  aforesaid,  and 
that  Phillip  Le  Gallais,  being  the  proper  officer  duly 
authorized  to  make  a  return  to  the  said  last  mentioned 
writ,  made  his  return  to  the  same  writ,  which  return 
when  duly  translated  into  the  English  language  was  to 
the  tenor,  purport,  or  effect  following,  that  is  td  say :  — 

"This 


Collins. 
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"This  9th  of  September  1840.      In   virtue  of  the       1842. 
order  on  the  other  side,  I  have  seized  and  put  in  prison   J^*y^to,/ 

■  r  r  UOULDITCH 

Christopher  Gerard  Rigbye  Collins  Esq.,  at  the  instance  _  v. 
of  Thomas  Le  Breton  Esq.,  administrator  of  the  goods 
of  Messrs.  John  Hoidditch  and  James  Houlditch,  to 
compel  him  to  pay  the  sum  of  4931/.  145.  lOrf.  sterling, 
according  to  the  course  of  exchange  upon  London, 
being  the  amount  of  a  certain  judgment  given  by  the 
Court  of  Exchequer  of  Pleas  at  Westminster  in  England, 
in  favour  of  Messrs.  Hoidditch,  against  the  said  Mr. 
Collins,  on  the  27th  day  of  July  in  the  year  1840;  also 
to  compel  hirp  to  pay  the  interest  upon  the  same  sum, 
from  the  27th  day  of  July  1840  till  the*  day  of  pay- 
ment, of  which  I  have  given  this  record." 

The  plea  also  alleged,  that  Collins  was  still  confined 
in  prison  in  Jersey,  in  respect  of  the  judgment  debt  for 
4931/. 

The  plea  therefore  raised  this  point,  that  the  Plain- 
tiffs, by  taking  Collins  in  execution,  had  forfeited  the 
charge  under  the  1  &  2  Vict.  c.  110.  s.  16.,  whereby  it  is 
enacted,  "that  if  any  judgment  creditor,  who,  under  the 
powers  of  this  act,  shall  have  obtained  any  charge,  or 
be  entitled  to  the  benefit  of  any  security  whatsoever, 
shall  afterwards,  and  before  the  property  so  charged  or 
secured  shall  have  been  converted  into  money  or 
realised,  and  the  produce  thereof  applied  towards  pay- 
ment of  the  judgment  debt,  cause  the  person  of  the 
judgment  debtor  to  be  taken  or  charged  in  execution 
upon  such  judgment,  then,  and  in  such  case,  such  judg- 
ment creditor  shall  be  deemed  and  taken  to  have  relin- 
quished all  right  and  title  to  the  benefit  of  such  charge 
or  security,  and  shall  forfeit  the  same  accordingly." 

LI  2  Mr. 
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1842.  Mr.  George  Turner  and  Mr.  Piggott  in  support  of  the 

Houlditch    r 
Collins.  ^e  quest*on  ls>  whether  it  is  competent  for  parties 

who  have  obtained  a  judgment  in  this  country,  and  made 
it  a  charge  upon  the  Defendant's  lands,  to  go  to  Jersey 
and  take  their  debtor  in  execution  before  they  have 
realised  their  securities  here. 

The  object  of  the  act  was  this,  that  the  party  should 
not  be  imprisoned  for  non-payment  of  a  debt,  while  his 
creditor  had  a  charge  and  lien  upon  his  property,  which 
charge,  of  itself,  would  prevent  a  sale  for  the  purpose  of 
realising  the  money  necessary  for  discharging  the  debt 
By  the  sixteenth  section,  if  the  creditor  "  causes  "  the 
person  of  the  debtor  to  be  taken  or  charged  in  execu- 
tion on  the  judgment,  the  charge  upon  the  real  estate 
is  forfeited.  If,  therefore,  the  creditor  adopts  any  course 
of  proceeding  on  the  judgment  which  operates  to  im- 
prison the  debtor's  person,  the  charge  on  the  real  estate 
is  forfeited.  If  this  construction  be  not  put  on  the  sta- 
tute, a  defendant  might  be  imprisoned  for  life,  where  he 
is  unable  to  put  in  bail ;  for  all  his  properly  is  put  out 
of  his  power  of  disposition  by  the  charge. 

Mr.  Pemberton  and  Mr.  Bolt  contrh. 

The  sixteenth  section  does  not  apply  to  a  case  in 
which  the  taking  in  execution  is  upon  a  judgment  ob- 
tained in  a  foreign  court  after  judgment  here.  Where 
a  party  (as  in  the  present  instance)  withdraws  himself 
from  the  jurisdiction  of  the  courts  of  this  country,  his 
creditor  is  entitled  to  avail  himself  of  the  assistance  of  a 
foreign  tribunal  to  compel  payment  of  his  debt,  and 
thereby  obtain  payment  out  of  the  property  of  his  debtor 
in  that  country.  In  order  to  charge  the  debtor's  lands  in 
Jersey 9  it  would  be  necessary  to  obtain  judgment  there. 

But 
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But  here  there  has  been  no  taking  in  execution  upon  1842. 
the  judgment;  the  proceedings  shew  that  there  has 
been  no  judgment  in  the  courts  of  Jersey,  and  that 
Collins  has  been  merely  arrested  on  mesne  process  upon  Collins. 
the  original  debt.  The  judgment  here  cannot  be  used 
further  than  as  evidence  of  the  amount  due,  and  even  if 
he  were  taken  in  execution  upon  a  judgment  recovered 
in  Jersey,  the  case  would  not  come  within  the  statute. 

Mr.  G.  Turner  in  reply. 

It  is  not  alleged  that  Collins  has  any  lands  in  Jersey; 
if  he  had,  the  act  created  an  equitable  charge  upon 
them;  for  by  the  ISth  section,  the  judgment  here 
operates  as  a  charge,  on  all  lands  &c.  of  the  debtor. 
Proceedings  to  charge  the  lands  in  Jersey  were  therefore 
unnecessary. 

The  object  of  the  act  was  to  prevent  cotemporaneous 
proceedings  against  the  person  and  property  of  a  debtor, 
and  to  impose  a  forfeiture  of  the  charge  upon  the  ere* 
ditor  imprisoning  his  debtor. 

The  Master  of  the  Rolls. 

The  words  of  the  act  of  parliament  appear  to  me  to 
be  perfectly  plain,  and  I  have  no  authority  to  extend 
their  operation. 

The  Plaintiffs  in  this  cause  are  judgment  creditors 
of  the  Defendant,  and,  under  the  authority  of  the  act, 
they  are  entitled  to  a  charge  upon  the  whole  of  his 
property.  There  is  a  clause  in  the  act  (a),  that  if  the 
judgment  creditor  having  obtained  a  charge  under  the 
act,  "  shall  cause  the  person  of  the  judgment  debtor 

to 

(a)  Sect.  16. 
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1842.  to  be  taken  and  charged  in  execution  upon  such  judg- 
ment, then  and  in  such  case,  such  judgment  creditor 
shall  be  deemed  and  taken  to  have  relinquished  his 
Collins,  ^g^  an(j  ^g  to  the  benefit  of  such  charge  and  shall 
forfeit  the  same  accordingly"  The  single  question, 
therefore,  in  this  case  must  be,  whether  the  judgment 
creditors  have  caused  the  person  of  the  judgment 
debtor  to  be  taken  and  charged  in  execution  upon  the 
judgment ;  because  if  they  have  done  so,  then  the  charge 
is  relinquished ;  if  they  have  not  done  that,  then  the 
act  of  parliament  does  not  apply. 

What  has  been  'done  in  this  case  is  to  adopt  pro- 
ceedings in  the  court  at  Jersey  for  the  recovery  of  the 
same  sum  which  was  recovered  by  the  judgment  here. 
The  documents,  as  they  are  set  out  in  the  plea,  plainly, 
as  it  appears  to  me,  indicate,  not  execution  upon  the 
judgment  (which  of  course  could  not  be  had  in  a  foreign 
court),  but  a  proceeding  to  recover,  by  a  new  action, 
the  amount  of  that  which  had  been  ascertained  to  be 
due  by  the  judgment  here.  It  is  mesne  process,  and  not 
a  taking  in  execution  upon  the  judgment;  there  is  no 
taking  upon  the  judgment 

Now,  without  considering  whether  such  a  proceeding 
would  have  been  allowed  by  the  legislature,  if  the  point 
had  been  particularly  considered,  it  is  sufficient  for  me 
to  say,  that  this  does  not  appear  to  me  to  be  a  case 
comprised  within  the  terms  of  the  sixteenth  clause. 
.  If  the  point  had  been  the  subject  of  consideration,  there 
would  seem  to  be  great  reason  for  hesitating  in  enact- 
ing a  clause  prohibiting  such  a  proceeding.  For  here 
the  Defendant  has  withdrawn  himself  from  this  juris* 
diction,  and  placed  himself  in  another,  where  he  may  or 
may  not  have  property,  but  which  property,  if  he  has 

it, 
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it*  can  be  followed  by  means  of  the  authority  of  the 
court  there.  This  act  of  the  Defendant  may  render  it 
absolutely  necessary  for  the  .Plaintiffs,  for  the  purpose 
of  maintaining  their  rights,  to  adopt  another  proceeding 
in  that  court,  and  one  of  the  first  steps  in  that  pro- 
ceeding may  be  arrest  in  mesne  process. 


608 
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The  plea  must  be  disallowed,  on  the  ground  that  the 
case  as  stated  in  the  plea,  does  not  come  within  the 
meaning  of  the  sixteenth  clause  of  the  act  of  parliament. 


MADEN  v.  VEEVERS. 


Nov.  10,11. 
14. 


THIS  was  a  motion  to  restrain  the  Defendants,  Mary  A  husband 
Veeoers  and  John  Townend,  from  working  coal-  J hSSfcf1* 

mines  under  the  lands  of  the  Plaintiff  in  Reaps  Moss.       concurred 

with  the  other 
tenants  in 

The  Plaintiff  claimed  to  be  entitled,  in  severalty,  to  common  »  ■ 
i  r  n  partition  of 

certain  lands  which  were  formerly  part  of  Reaps  Moss  estate  and 

and  Tooter  Hill,  and  to  the  coal  mines  situate  under  SJ^J^ 

those  lands.  He  died  in 

1828;  after 
which  his 
The  Defendant,  Mary  Veevers9  appeared  to  claim  to  widow  ac- 

be  entitled,  as  one  of  several  tenants  in  common,  to  an  t^eamnge- 

undivided  ment,  and 
took  the 
benefit  of  it.    She  and  her  lessee  afterwards  proceeded  to  get  coal  under  the  land 
awarded  to  other  parties,  and  defended  that  proceeding,  on  the  ground  that  the 
husband's  acts  were  invalid,  and  that  the  parties  were  still  tenants  in  common  of 
the  whole.    The  Court  restrained  her  by  injunction. 

After  answer,  the  original  bill  was  amended,  and  the  Defendant  obtained  time 
to  answer  it ;  the  Plaintiff  then  gave  notice  of  motion  for  a  special  injunction,  and 
filed  affidavits  in  support  of  it.  The  motion  coming  on,  the  Defendant  obtained 
time  to  answer  the  affidavits,  and  then  filed  both  her  answer  and  affidavits  in  oppo- 
sition. Held,  that  the  second  answer  must  be  treated  as  an  affidavit,  and  that  the 
affidavits  in  support  of  the  motion  might  be  used  to  qualify  the  second,  but  not  the 
first  answer. 

LI  4 
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1842.  undivided  share  of  all  the  lands  in  Reaps  Moss  and  the 
coal  which  was  under  them.  John  Taamend  claimed,  in 
her  right,  to  be  entitled  to  get  that  coal  under  a  demise 
from  her. 

It  seemed  that  the  common  or  waste  lands  called 
Tooter  Hill  and  Reaps  Moss  were,  in  some  way,  appur- 
tenant to  four  ancient  freehold  tenements,  called  Tonge, 
Greaves,  Lee,  and  Rochliffe.  Those  several  tenements 
belonged,  in  different  shares,  to  several  persons.  In 
the  year  1812,  the  Plaintiff  was  entitled  to  a  share  of 
Tonge9  and  also  to  a  share  of  Greaves*  The  Defendant, 
Mrs.  Veevers,  was  entitled  to  a  share  of  Tonge,  the  legal 
estate  in  which  had  descended  to  her  from  her  grand- 
father, John  Holden,  subject  to  an  obligation  which  had 
been  entered  into  by  Holden  upon  her  marriage,  and 
the  effect  of  which,  in  equity,  was  to  limit  her  interest 
to  an  estate  for  life,  with  remainder  to  her  children. 

In  this  state  of  things,  an  intention  was  formed  by  the 
several  owners  and  proprietors  of  the  ancient  tenements, 
to  make  partitions  among  them  of  Tooter  Hill  and 
Reaps  Moss;  and  for  the  purpose  of  carrying  such  in- 
tention into  effect,  certain  indentures,  dated  the  18th 
and  19th  days  of  August  1812,  were  executed  by  several 
persons,  recited  to  be  entitled  to  the  said  common  and 
waste  lands  in  the  shares  therein  mentioned.  Sagar 
Veevers  (the  husband  of  the  Defendant,  Mrs.  Vcevers), 
and  some  others  who  were  parties  to  the  deed  were  re- 
cited to  be  entitled,  in  right  of  their  respective  wives. 
By  the  deed  it  was  decreed,  declared,  and  covenanted 
(each  of  those  who  were  entitled  in  right  of  their  wives 
covenanting  for  himself  and  his  wife),  that  the  common 
lands  should  be  divided  by  Gilbert  Welch  and  Richard 
Roberts,  who  were  appointed  commissioners  for  the  pur- 
pose of  the  intended  inclosure  and  division,  and  for 

setting 
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setting  out  roads,  and  for  bounding,  hedging,  and  feno  ^  1842. 
ing  the  allotments;  and  that  the  award  to  be  made  by 
the  commissioners  should  be  binding  and  conclusive 
upon  all  parties,  immediately  after  the  sealing  and  de- 
livery thereof.  And  for  the  purpose  of  ascertaining  the 
interests  of  the  several  parties,  the  commissioners  were 
empowered  to  examine  and  determine  the  right  and 
interest  which  each  party  had ;  and  for  the  purpose  of 
completing  the  intended  division,  the  deed  purported  to 
convey  the  property  in  the  common  and  waste  lands  to 
Welch  and  Roberts.  Sagar  Veevers,  and  the  other  per- 
sons who  were  entitled  in  right  of  their  wives,  cove- 
nanted for  themselves  and  their  wives,  to  levy  fines,  to 
enure  to  the  use  of  Welch  and  Roberts,  for  the  intents 
and  purposes  of  the  deed. 

It  did  not  appear  that  any  fine  was  levied  in  pur- 
suance of  these  covenants,  and,  consequently,  the  con- 
veyance was  imperfect  as  to  the  interests  of  the  married 
women ;  but  Welch  and  Roberts,  the  commissioners  ap- 
pointed by  the  deed,  proceeded  to  divide  and  allot  the 
land,  tmd  on  the  18th  of  February  1814,  they  made 
their  award,  and  thereby  set  out  a  private  or  occupation 
road  for  the  use  of  the  several  persons  to  whom  allot- 
ments were  made,  to  the  Plaintiff,  to  the  Defendant, 
Mrs.  Veevers,  to  James  Stanfield,  John  Chadwick,  and 
the  other  owners,  parties  to  the  deed ;  and  the  several 
allotments  were  described  and  distinguished  by  refer- 
ence to  a  map  annexed  to  the  award. 

It  did  not  Appear  that  any  conveyance  was  executed 
by  Welch  and  Roberts,  for  the  purpose  of  carrying  the 
award  into  effect ;  but  it  seemed,  that  in  the  month  of 
April  1814,  being  very  soon  after  the  date  of  the  award, 
John  Chadwick,  one  of  the  persons  entitled  to  an  allot- 
ment, did  (as  Mrs.  Veevers  said)  with  his  mortgagees, 

convey 
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1842.  convey  and  release  to  Sagat  Veeoers9  and  his  heirs,  as 
well  the  share  of  the  surface  of  the  lands  which  had 
been  divided,  as  also  his  undivided  fourth  part  of  the 
mines  and  minerals  lying  under  the  estate  mentioned  in 
her  answer;  and  that  in  June  1814,  George  Stanfield 
and  James  Stanfield  (James  being  one  of  the  persons 
entitled  to  an  allotment),  conveyed  their  shares  of  the 
mines  and  minerals  to  Sagar  Veevers  in  fee. 

The  answer  of  Mrs.  Veevers  was  so  expressed,  as  not 
clearly  to  show  what  was  the  description  of  the  lands 
or  mines  so  conveyed  to  Sagar  Veevers  in  fee  in  1814 ; 
but  the  Court  held  on  this  application,  that  considering 
the  part  taken  by  Sagar  Veevers  in  the  transaction,  and 
the  covenant  into  which  he  had  entered,  it  could  not, 
upon  the  evidence  now  before  it,  consider  that  the  in- 
terests conveyed  to  him  by  John  Chadwick  and  James 
Stanfield  were  any  other  than  the  interests  allotted  by 
the  award  a  few  months  before  the  date  of  the  con- 
veyances. 

The  roads  were  set  out  and  made  pursuant  to  the 
award.  It  was  in  controversy  whether  the  different 
allotments  were  fenced  off  from  each  other:  Mrs. 
Veevers  said  they  were  not. 

Sagar  Veevers  lived  till  March  1828.  During  his  life 
no  question  arose ;  he  was  owner,  in  right  of  his  wife, 
of  her  share,  and  as  purchaser  from  Stanfield  and  Chad- 
wick,  he  was  as  the  Court  considered,  owner  of  the 
shares  which  had  been  allotted  to  them.  He  made  his 
will  dated  the  12th  of  June  1827,  and  thereby  devised 
his  estates,  subject  to  certain  charges,  to  the  Defendant, 
Mrs.  Veevers,  for  her  life,  with  remainders  over ;  and 
upon  the  death  of  her  husband,  the  Defendant  became 

interested 
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interested  in  the  shares  which  had  been  purchased  by        1842. 
him. 

The  Defendants  were  proceeding  to  get  coal  beyond 
the  allotment  of  Mrs.  Veevers,  and  under  the  allotments 
in  which  the  Plaintiff  was  interested,  and  the  object  of 
this  motion  was  to  restrain  them. 

Mrs.  Veevers  now  said,  that  the  deed  of  August  1812 
having  been  executed,  and  the  allotment  and  award 
having  been  made,  during  her  coverture,  she  was  not,  at 
the  death  of  her  husband  and  was  not  now,  in  any  way 
bound  thereby ;  and  further,  that  even  if  she  were  bound 
by  the  award,  it  would  not  affect  the  present  question, 
because  as  she  said,  the  agreement,  the  deed,  the  allot- 
ment and  the  award  had  reference  only  to  the  surface  of 
the  waste  land  and  not  to  the  mines. 

On  the  other  hand,  the  Plaintiff  did  not  contend  that 
Mrs.  Veevers,  as  a  married  woman,  was  bound  by  the 
acts  of  her  husband  in  reference  to  her  land,  or  by  ac- 
quiescence in  his  lifetime;  but  he  alleged,  that  the  divi- 
sion and  allotment  were  actually  made  and  acted  upon 
in  her  husband's  lifetime  with  her  knowledge,  and  that 
if  she  had  intended  to  dispute  them,  she  ought  imme- 
diately, or  in  a  reasonable  time  after  his  death,  to  have 
taken  steps  to  assert  her  rights  independent  of  the  award ; 
and  that  she  was  so  far  from  doing  this,  that  after  her 
husband's  death,  and  with  knowledge  of  the  circum- 
stances, she  claimed  and  acted  upon  the  rights  which 
she  might  be  entitled  to  under  the  award;  and  that 
having  adopted  and  long  acquiesced  in  the  award,  and 
having  exercised  an  exclusive  right  to  her  own  allot- 
ment under  the  award,  she  was  not  now  entitled  to 
dispute  it,  but  ought  to  be  compelled  to  give  effect 
to  it 

Mr. 
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Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  Rogers,  in 
support  of  the  motion. 

Mr.  G.  Turner  and  Mr.  Bacon,  contra. 

Mr.  Pemberton,  in  reply. 

Jefferys  v.  Smith  (a)  and  Morphett  v.  Janes  (6)  were 
cited. 

The  Master  of  the  Rolls  reserved  judgment 


Nov.  H.  7%<?  Master  of  the  Rolls. 

It  appears,  that  in  the  year  1828  when  Sagar  Veevers 
died,  Abraham  White  was  occupying  tenant  of  a  small 
farm  called  Hoyle  Hey  being  part  of  the  ancient  Tonge 
tenement  which  belonged  to  Mrs.  Veevers;  and  that 
James  Maden,  of  Huitock  Top,  and  his  partners  were 
occupying  tenants  of  the  coal-mines  under  Hoyle  Hey, 
and  which  also  belonged  to  Mrs.  Veevers. 

James  Maden  by  his  affidavit  states,  that  on  the  10th 
of  July  1828,  he  and  his  partners  went  to  Mrs.  Veevers 
to  pay  her  a  half  year's  rent,  and  then  told  her,  that  the 
mines  they  were  working  were  so  nearly  exhausted,  that 
they  would  not  last  more  than  twelve  months,  whereupon 
Mrs.  Veevers  informed  them,  that  she  had  some  coal 
under  Reaps  Moss,  which  they  might  have  at  the  same 
rent  as  they  were  then  paying  for  the  coals  they  were 
then  working;  that  she  produced  a  plan  of  the  waste, 
with  the  allotments  marked  upon  it,  and  particularly 
marked  out  her  own  allotment  with  her  name  upon  it; 

she 

(a)  1  Jac.  if  W.  398.  {6)  19  Vet.  349. 
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she  shewed  the  way  in  which  she  said  the  coals  might  1842. 
be  got  without  interfering  with  the  other  allotments, 
which  she  said  were  not  to  be  meddled  with.  Maden 
and  his  partners  then  agreed  to  take  the  coal  under 
Mrs.  Veevers?  allotment,  and  the  plan  was  delivered  to 
them  as  their  guide  for  ascertaining  the  boundary  in  the 
working.  This  agreement,  however,  does  not  appear  to 
have  been  acted  upon,  and  after  working  the  mines 
under  the  old  tenement  for  about  two  years  longer, 
Maden  and  his  partners  quitted  the  mine. 

This  was  about  Midsummer  18S0,  and  in  October  of 
that  year  Mrs.  Veevers  proposed  to  let  her  mines  by 
ticket.  Conditions  of  sale  were  drawn  by  Mr.  Lovat,  and 
from  the  affidavits  it  appears,  that  she  so  expressed  herself 
and  so  acted  as  to  make  it  clear,  that  she  claimed  to  be 
exclusively  entitled  to  the  coal  under  her  own  allotment, 
and  not  to  be  entitled  to  the  coal  under  the  adjoining 
allotments.  No  letting  took  place  at  that  time,  and  an 
offer  made  by  the  Defendant  Tawnend  was  then  rejected; 
but  soon  afterwards  Mrs.  Veevers  demised  the  mines  to 
Townendf  and  a  surety  for  nine  years  under  the  descrip- 
tion (as  I  understand  Townend's  answer),  of  the  coals, 
mines,  or  seams  of  coal,  called  Hoyle  Hey  under  the 
farm  called  Hoyle  Hey  and  the  adjoining  ground,  under 
which  land  the  coals  were  represented  to  belong  to 
Mary  Veevers.  Sometime  after  this  letting,  it  is  sworn 
by  Abraham  White  the  tenant  of  the  farm,  that  on  the 
occasion  of  paying  his  rent,  in  April  1832,  he  told  Mrs. 
Veevers  that  he  thought  Tontmend  could  not  get  the  coal, 
by  reason  of  the  water  in  the  mine ;  that  she  then  pro- 
duced a  plan  of  the  allotments,  pointing  out  her  own 
and  the  occupation  road,  which  had  been  made  pur- 
suant to  the  award,  and  explaining  bow  she  thought 
the  coals  could  be  gotten  notwithstanding  the  water, 
and  stated  that  a  loose  or  drawing  road  could  be  made 

under 
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1842.  under  the  occupation  road,  and  that  in  that  direction, 
the  coals  under  her  allotment  might  be  gotten.  White 
says,  that,  in  the  same  conversation,  he  told  Mrs.  Veevers 
that  he  had  heard  that  Tawnend  could  not  get  the  coal 
under  her  allotment,  without  driving  works  through  the 
allotments  of  the  other  land  owners,  to  which  she  an- 
swered, that  she  had  let  the  coal  to  Tawnend,  on  the 
conditions  which  had  been  prepared  for  the  letting  by 
Lavat ;  and  that  if  Townend  got  other  persons'  coal  he 
must  answer  for  it 

Before  the  letting  to  Townend,  the  lord  of  the  manor 
of  Rochdale  had  commenced  proceedings  at  law  to 
recover  possession  of  Tooter  Hill  and  Reaps  Mass,  as 
parcel  of  the  manor.  There  were  several  ejectments, 
one  of  which  was  against  the  Plaintiff  in  this  cause  (a\ 
and  the  common  title  of  all  the  owners  being  involved, 
they  made  common  cause,  and  the  Plaintiff  defended 
the  ejectment  brought  against  him,  on  behalf  of  himsel. 
and  all  the  others.  Mrs.  Veevers  authorized  a  Mr. 
Hoyle  to  act  in  that  business  as  her  agent ;  deposits  of 
sums  of  money,  which  seem  to  have  been  proportioned 
to  each  owner's  allotment,  were  made  to  defray  the 
extra  costs  of  the  common  defence,  and  Mrs.  Veevers? 
deposit  was  11/.  5s.  5d.  In  the  result,  that  sum  was 
ascertained  to  be  more  than  enough,  and  the  sum  of 
3/.  35.  was  returned  to  Mrs.  Veevers,  and  the  accounts 
of  the  transaction,  which  were  signed  by  the  agent  of 
Mrs.  Veevers,  were  headed,  **  Account  of  the  expenses 
attending  the  trial  relating  to  Tooter  Hill  and  Reaps 
Moss.  Dearden  and  Maden  account  of  cash  paid  to 
the  proprietors  of  Tooter  Hill  and  Reaps  Moss,  to 
balance  their  respective  deposits  made  in  this  suit,  pro- 
portioned 

(a)  See  Doe  dew,  Dearden  v.  Maden,  4  B.  $  Aa\  880. 
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portioned  according  to  their  respective  shares  and  al-        1842. 
lotments." 

Under  these  circumstances,  and  in  the  present  state 
of  the  evidence,  without  anticipating  what  may  be  the 
result  of  further  investigation  and  more  satisfactory 
proofs,  it  does  now  appear  to  me,  that  Mrs.  Veevers  was, 
upon  the  death  of  her  husband,  acquainted  with  the 
award  and  allotment :  —  that  she  considered  the  mines 
as  well  as  the  surface  to  be  included :  —  that  she  ac- 
quiesced in  it,  not  only  by  admitting  that  she  was  not 
*  entitled  to  encroach  upon  the  allotments  of  others,  but 
by  exercising  an  exclusive  right  to  let  the  coal  under 
her  own  allotment  for  her  separate  benefit,  and  that  she 
is  not  entitled,  first  to  avail  herself  of  the  award,  to 
exercise  an  exclusive  right  to  get  coal  under  her  own 
allotment,  and  afterwards  to  reject  the  award,  for  the 
purpose  of  establishing  a  right  to  an  undivided  share  of 
the  coal  under  the  whole  district. 

The  circumstances  of  this  case  may  possibly  give  rise 
to  questions  of  law  and  equity,  which  may  be  attended 
with  considerable  difficulty,  and  which  must  neverthe- 
less be  decided,  before  the  rights  of  these  parties  can  be 
strictly  determined.  Upon  those  questions,  I  do  not 
now  give  any  opinion,  but  the  weight  of  evidence  now 
before  me,  though  by  no  means  so  satisfactory  as  could 
be  wished,  appearing  to  me  to  be  such  as  I  have  stated, 
I  think,  that  until  the  matter  can  be  fully  considered, 
Mrs.  Veevers  and  her  tenant  Townend  ought  not  to  be 
allowed  to  get  coal  under  the  Plaintiff's  allotment. 

Upon  the  fact  that  the  Defendants  are  proceeding  to 
get  coal  beyond  the  allotment  of  Mrs.  Veevers,  and 
under  the  allotments  in  which  the  Plaintiff  is  interested, 

there 
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there  seems  to  be  no  controversy,  and  therefore,  it  is 
unnecessary  for  me  to  refer  particularly  to  the  affidavits. 

Vkbvkrs.  j^t  fae  Defen(iants  Mrs-  Veevers  and  John  Taamend 

be  restrained  from  getting  coal  under  any  of  the  allot- 
ments in  which  the  Plaintiff  is  interested. 


In  the  course  of  the  argument,  ajquestion  was  raised, 
whether  the  affidavits  which  had  been  filed  for  the 
purposes  of  this  motion,  ought  any  of  them  to  be  read, 
and  if  so,  to  what  extent.  The  circumstances  affect- 
ing the  question  of  affidavits  were  these :  —  No  mo* 
tion  was  made  upon  the  original  bill,  which  had 
been  answered  on  the  Sd  of  December  1841.  The  bill 
was  amended  in  March  1842,  and  TowneruTs  answer  to 
the  amended  bill  was  filed  in  June  1842;  but  Mrs. 
Veevers  having  applied  for  and  obtained  an  enlarged 
time  to  put  in  her  answer,  a  notice  of  motion  was  given, 
and  affidavits  in  support  were  filed  in  July  1842.  Time 
being  asked  to  answer  the  affidavits,  the  affidavits  were,  in 
fact,  met  not  only  by  affidavits,  but  also  by  the  answer  of 
Mrs.  Veevers  to  the  amended  bill  on  this  point 


The  Master  of  the  Rolls  in  giving  judgment  said:  — 
Under  these  circumstances,  it  has  appeared  to  me,  that  I 
ought  to  read  the  affidavits  in  support  of  the  statements 
and  charges  made  in  the  amended  bill.  I  think  that  Mrs. 
Veevers  could  not,  by  obtaining  indulgence  for  herself, 
deprive  the  Plaintiff  of  his  right  to  move  on  affidavit, 
and  could  not,  by  putting  in  her  Answer  after  obtaining 
time  to  answer  affidavits,  place  herself  in  a  better  posi- 
tion than  she  would  have  been,  if  the  answer  had  been  her 
affidavit  Her  first  answer  was  put  in  at  a  time  which 
entitled  it  to  the  credit  which  is  generally  given  to  an 
answer,  and  I  have  intended  so  to  treat  it,  qualifying 

the 
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the  credit  given  to  her  statement,   and  to  her  allega-        1842. 
tions  of  belief  only  by  the  other  statements  contained 
in  the  same  answer. 


The  Earl  of  LICHFIELD  v.  BOND.  Dee.  17. 

rjlHIS  was  an  injunction  case,  and  the  Plaintiff  had  Exceptions  to 
-*-    obtained  the  common  injunction.     The  Defendant  ougnt  to  spe- 

having  put  in  his  answer,  exceptions  were  taken  thereto,  c*0s  not  0D}y 

i-  ■_  1  .11-1-  .  the  cau,e' but 

which  were  properly  entitled  in   the  cause,  but  were  the  pleading 

headed  "  Exceptions  taken  by  the  said  Complainant  to  ^^JjJ18 

the  insufficient  Answer  of  the  said  Defendant,"  but  been  pat  in. 

they  omitted  to  specify  that  the  answer  complained  of  t0  gj^iwer* 

was  an  answer  "  to  the  bill  of  complaint ."  (a)  to  a  bill  for 

insufficiency, 

were  headed 

The  Master  declined  proceeding  with  the  exceptions,  "  Exceptions 

on  the  ground  that  they  were  not  correctly  headed.  laid  coroplafn- 

ant  to  the  in- 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff,  sufficicntf ,. . 

*  *   answer  of  the 

that  the  Master  might  be  directed  to  proceed  with  the  said  defend- 

exceptions,  and  that  if  necessary,  the  same  might  be  j^i  this  *a8 

amended.  insufficient, 

and  that  they 
ought  to  spe- 
Mr.  Pemberlon  and  Mr.  IVillcock, .  in  support  of  the  city  that  the 

motion,  contended,  that  the  heading  was  accurate.    That  p^ed^waa 

the  Master  had  no  jurisdiction   to  entertain   the  ob-  the  answer  to 

jection,  but  ought  to  have  proceeded  to  determine  the      Exceptions 

matter   in   obedience  to  the  order  of  reference ;   and  are  now 
,         .„   ,  ,  r      matters  of 

that,  if  there  was  any  error,  the  proper  course  was  tor  record. 

the  Defendant  to  move  to  take  the  exceptions  off  the 

file ;  Williams  v.  Davies.  (b)     They  argued  also  that  the 

objection  was  frivolous  and  useless. 

Mr. 

(a)  See  Hinde,  270.  and  2  Fan.         (6)  \  S.$  St.  426. 
Heytk,  135.  135. 

V0L.V.  Mm 
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1843.  Mr.  Turner  and  Mr.  Toller y  contra.    The  exceptions 

T^EarT'f  are  use<*  ^or  *e  P111!3086  °^  delay,  and  are  in  the 
Lichfield  nature  of  a  mere  dilatory  to  retain  the  injunction;  they 
j^HD.  ought  therefore  to  be  dealt  with  strictly.  The  heading 
of  the  exceptions  is  incorrect,  there  is  nothing  to 
identify  the  exceptions  with  the  bill.  The  exceptions 
should  specify  to  what  the  pleading  complained  of  is 
an  answer;  it  might  be  an  answer  to  another  matter, 
as  an  answer  to  an  examination  under  a  decree. 

The  Master  of  the  Rolls.  I  do  not  think  that  the 
heading  of  these  exceptidns  is  strictly  regular,  but  there 
cannot  be  any  doubt  that  they  were  really  exceptions  to 
the  answer  "  to  the  bill." 

How  far  exceptions  were  formerly  matters  of  record, 
seems  to  have  been  a  question  of  doubt,  but  now  the 
exceptions  are  regularly  filed  (a),  and  have  become  of 
record.  Being  so,  what  does  the  record  consist  of? 
First  we  have  a  bill,  and  then  an  answer  to  the  bill,  and 
exceptions  to  the  answer;  these  constitute  the  whole 
record,  then  comes  the  order  of  reference,  which  ex- 
pressly refers  to  the  answer.  There  cannot,  there- 
fore, be  any  reasonable  doubt  of  what  was  meant  in 
this  case,  but  at  the  same  time  cases  may  occur  in 
which  an  ambiguity  might  arise,  and  in  which  the  ob- 
jection might  be  material.  I  think  that  the  strict  rules 
of  practice  ought  to  be  preserved.  I  will  therefore  give 
the  Plaintiff  liberty  to  amend  his  exceptions,  and  there- 
upon direct  the  Master  to  proceed  upon  them. 

I  can  give  no  costs  in  such  a  case  as  this. 

(a)  5th  Order,  October  86, 1842,  Ord.  Can.  907. 
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1*41. 

TURNER  v.  CORNEY.  Dee.  7. 

TN  1828,  the  Plaintiff  Turner  and  his  partner  Dodgin  Special  decree 
executed  a  creditor's  deed,  by  which  they  assigned  account,  ^^ 

to  Carney  and  Barrett  their  stock  in  trade  and  debts,  *,iere  the 

,,  ,     n  „   .  accounts  and 

upon  trust  to  collect,  and  after  payment  of  the  costs,  to  vouchers  were 

divide  the  produce  proportionably  between  the  sche-  a,,e^»  under 

special  cir» 

duled  creditors,  and  pay  the  surplus  to  the  assignors.  cumstances,to 

Corney  and  Barrett  covenanted  to  perform  those  trusts,  ^nl^i>a^ci,,e 

and  keep  and  produce  proper  accounts.     They*  were  power  of  the 

authorised  to  employ  one  or  more  person  or  persons  to  party.    °8 

inspect  and  make  out  the  accounts  of  the  said  partner-      The  pla[?7 

ship  business,  and  to  collect  and  get  in  the  debts  and  his  property 

effects.  to  tr»8tee«  for 

the  benefit  of 
his  creditors. 
The  Plaintiff  went  abroad,  where  he  remained  ten  The  trustees 

years,  and  after  his  return  he  filed  this  bill,  seeking  to  thorised  to 

have  an  account  of  the  receipts  and  payments  of  the  emP,ov  an 

r  r  J  agent,  cora- 

trustees,  and  to  charge  them  with  an  alleged  surplus.        mitted  the 

management 

The  Defendants  stated  that  they  did  not  take  posses-  perty  to  an 

sion  of  the  property,  books,  and  accounts,  but  com-  a8ent*    The 

mitted  the  entire  active  management  and  disposition  of  dered  his 

the  trust  premises  to  Mr.  Willats^  a  perfectly  competent  X^rfemL 

person  for  that  purpose,  who  was  approved  of  by  the  &"ts,  and  left 

Plaintiff  as  such  agent.     That  Willats  realised  the  pro-*  fiffi' 22* 

pertv,  vouchers. 

r  J  The  trustees 
being  unable,  from  the  absence  of  the  documents,  to  furnish  a  satisfactory  account, 
the  Plaintiff  asked  that  they  .might  be  charged  for  what,  without  their  wilful 
default,  they  might  have  received.  The  Court,  however,  in  the  first  instance,  made 
a  special  decree  ordering  a  general  account;  and  if,  in  taking  the  account,  it  should 
appear  that  the  Defendants  could  not  render  a  satisfactory  account  by  reason  of  the 
nun-production  of  the  documents  and  vouchers,  it  was  referred  to  the  Master  to 
inquire,  whether  it  was  by  the  neglect  or  default  of  the  trustees  that  they  were 
unable  to  render  a  better  account,  with  liberty  to  state  special  circumstances. 

Mm  2 
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1841.  ^  perty,  and  distributed  the  produce  amongst  the  credi- 
tors, as  set  forth  in  his  account  (which  was  set  out  in 
a  schedule  to  the  answer),  leaving  after  payment  in  full 
of  the  debts,  a  balance  of  58/.  due  to  the  Defendants  or 
their  agent. 

They  stated  that  Mr.  WiUats  relinquished  business, 
and  went  to  reside  abroad  some  years  ago,  and  was 
permanently  resident  abroad,  and  had  left  with  the 
Defendants  no  papers,  accounts,  or  books  whatever  re- 
lating to  the  said  trust  premises. 

They  set  forth  the  account,  and  stated  that  they  were 
unable  to  set  forth  any  further  account,  and  that  they 
had  not  in  their  possession  any  papers,  &c.  relating  to 
the  accounts. 

By  amendment,  the  Plaintiff  insisted  that  the  accounts 
were  defective  and  imperfect,  and  that  credit  was  not 
given  for  the  fair  value  of  the  stock  and  effects,  and 
that  such  accounts  did  not  include  many  of  the  credits 
of  the  partnership,  and  that  many  good  debts  were 
omitted. 

The  cause  coming  on  for  hearing, 

Mr.  WilbraAam,  for  the  Plaintiff,  asked  for  a  decree 
of  what  without  the  wilful  default  of  the  Defendants, 
the  trustees,  they  might  have  received,  and  of  the  appli- 
cation thereof. 

Mr.  Tirmey  and  Mr.  Party r,  contrfr,  did  not  resist  a 
general  account,  but  insisted  that  the  Plaintiff  was  not 
entitled  to  the  particular  decree  asked. 

The 
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The  Master  of  the  Rolls.  1841. 

The  question  is,  whether  the  case  now  brought  for- 
ward entitles  the  Plaintiff  to  the  decree  which  he  asks. 
It  is  very  possible  he  may  be  entitled  ultimately. 

Where  the  books  and  documents  relating  to  the  ac- 
count are,  and  whether  they  can  be  produced  does  not 
appear,  and  the  Defendants  have  not  rendered  a  satis- 
factory account  by  their  answer. 

If  I  directed  a  common  account,  the  Plaintiff  would 
not  have  what  he  is  entitled  to.  I  think  I  am  not  at 
present  in  a  situation  either  to  charge  the  Defendants  in 
the  way  asked,  or  to  exonerate  them.  There  must  be 
some  inquiry,  if  by  the  neglect  or  default  of  the  trustees 
they  cannot  render  a  better  account.  Some  caution  must 
be  used  in  drawing  up  the  decree. 

I  must  observe,  that  trustees  who  take  on  themselves 
the  management  of  property  for  the  benefit  of  others 
have  no  right  to  shift  their  duty  on  other  persons ;  and 
if  they  employ  an  agent,  they  remain  subject  to  respon- 
sibility towards  their  cestuis  que  trust,  for  whom  they 
have  undertaken  the  duty. 


Refer  it  to  the  Master  to  take  an  account  of  the  pro- 
perty assigned,  and  of  the  proceeds  received  by  the 
Defendants,  or  by  any  person  by  their  order,  or  for 
their  use,  and  of  the  application  thereof,  and  of  all  mo- 
nies properly  expended  in  and  about  the  execution  of 
the  trusts ;  and  if,  in  taking  the  account,  it  shall  appear 
that  the  Defendants  cannot  render  a  satisfactory  account, 
by  reason  of  the  non-production  of  the  documents  and 
Mm  3  vouchers, 
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1841.  vouchers,  refer  it  to  the  Master  to  inquire  whether  it  is 
by  the  neglect  or  default  of  the  trustees  that  they  are 
unable  to  render  a  better  account,  wilh  liberty  to  state 
special  circumstances. 


N.B.  The  case  was  afterward*  compromised,  while  in  the  Matter's 
office. 


jrJE*  ALEXANDER  v.  ALEXANDER. 

A  testator,  by  HpHE  testator,  by  his  will  dated  in  1836,  gave  his 
twVurirds  of  residuary  estate  to  trustees,  as  to  two  thirds  in 

his  residue  to    trust,  until  his  son  Caledon  D.  Alexander  should  attain 

his  eldest  son, 

with  a  gift        twenty-five  or  marry,  to  apply  such  part  of  the  interest 

over  in  case  as  ^^  shouic|  think  fit  in  his  maintenance,  and  to  pay 
twenty-five  over  the  capital  to  him  "  when  and  immediately  after  he 
ried " andhe  s'lou^  have  attained  the  age  of  twenty-five,  or  be  mar- 
gave  the  re-  ried;"  and  in  case  of  his  death  under  twenty-five  and 
maining  one  .  _  _  .  ...  , 
third  to  his  unmarried,  the  testator  gave  the  two  thirds  upon  the 

second  son,  in  same  iTUSis  ^  were  afterwards  declared  of  the  remaining 

similar  terms.  #  ° 

By  a  codicil,  one  third. 

he  revoked  so 

much  of  his 

will  as  related       The  testator  then  gave  the  remaining  one  third  upon 

bution  of  his  trust,  until  the  Plaintiff,  his  son,  Josiah  B.  C.  Alexander, 
residue,  and  should  attain  twenty-five  or  marry,  to  apply  such  part 
second  son  of  the  interest  as  they  should  think  proper  towards  his 
Kn^kf "lieu  of  mamlenance  &c-  5  and  the  testator  authorised  the  trus- 
his  one  third  tees  to  advance  him  any  sum  not  exceeding  10,000/., 
andherap^Ue*  towards   his   advancement  in   the   world,  whether  he 

pointed  his  should 

eldest  son  re- 
siduary legatee.    Held,  that  the  gift  of  the  20,000/.  was  absolute,  and  hot  subject 
to  the  same  limitations  as  the  one  third  of  the  residue. 


Alexander 
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should  or  not  have  attained  twenty-five  or  be  married ;        1 842. 
and  he  directed  them  to  pay  over  the  capital,  "  when 
and  immediately  after  he  should  attain  his  age  of  twenty-  */ 

five  years  or  marry."     The  one  third  was  given  over   Alexander. 
in  case  of  the  death  of  the  Plaintiff  under  the  age  of 
twenty-five  and  unmarried,  upon   the  trusts  declared 
concerning  the  other  two  thirds  of  the  residue. 

In  18S8,  the  testator  made  a  codicil  to  his  will,  which 
was  as  follows :  —  "By  this  codicil  to  my  last  will  and 
testament,  made  at  Paris  this  24th  day  of  November 
1838,  I  do  hereby  revoke  so  much  of  my  said  will  as 
relates  to  the  distribution  of  the  residue  of  my  estate. 
And  I  do  hereby  bequeath  to  my  second  son  Josias  a 
legacy  of  20,000/.  sterling  in  lieu  of  his  one  third  share 
of  the  said  residue,  and  do  appoint  my  eldest  son  Cb-  , 
ledon  to  be  my  sole  residuary  legatee." 

The  Plaintiff  was  still  under  the  age  of  twenty-one, 
and  by  this  bill  he  claimed  to  be  entitled  to  the  20,000/. 
absolutely,  without  any  restriction. 

Mr.  Tinney  and  Mr.  Beales  for  the  Plaintiff. 

The  testator  has,  by  his  codicil,  given  to  the  Plaintiff 
a  legacy  of  20,000/.  absolutely,  in  lieu  of  the  one  third 
which  was  subject  to  certain  restrictions.  The  Plaintiff 
is  therefore  absolutely  entitled  to  this  sum. 

Mr.  Pemberton  and  Mr.  Gardner  for  the  executors. 

Mr.  Kindersley  and  the  Honourable  JF.  Bruce  for  Ca- 
ledon  D.  Alexander,  The  gift  by  the  codicil  is  a 
substitution  for  that  given  by  the  will,  and  is  therefore 
subject  to  the  same  incidents  and  limitations,  so  that  in 
the  event  of  the  death  of  the  Plaintiff  under  twenty-five 
unmarried  the  legacy  will  go  over. 

Mm  4  It 
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Alexander 

v. 
Alexander, 


It  has  been  held  that  a  legacy  substituted  for  another 
shall  be  raised  out  of  the  same  fund  and  be  subject 
to  the  same  conditions ;  Crowder  v.  Clowes,  (a)  Thus, 
where  annuities  were  given  by  will  free  of  legacy  duty 
and  an  annuity  was  given  by  a  codicil  in  lieu  of  one 
given  by  the  will,  it  was  held  that  the  substituted  an- 
nuity, though  not  so  expressed,  was  to  be  paid  free  of 
duty;  The  Earl  of  Shaftesbury  v.  The  Duke  of  Marlbo- 
rough, (b) 


The  Master  of  the  Rolls. 

There  is  no  doubt  that  this  is  an  absolute  legacy. 
The  testator  has  revoked  so  much  of  his  will  as  relates 
to  the  distribution  of  the  residue  of  his  estate.  The 
whole  of  this  disposition  is  therefore  gone.  He  says,  I 
have  given  the  residue,  subject  to  a  contingency,  I 
revoke  the  gift  entirely,  and  in  lieu  I  give  an  absolute 
interest  in  20,000/.  (c)    . 


(a)  S  Kw.jun.  449. 

(5)  7  Sim.  237. 

(c)  And  see  Cooper  v.  Day, 
3  Met.  154.;  Martin  ▼.  Drink 
water,  2  Beav.  SI 5. ;  Overend  v. 
Gurney,  7  Sim.  128.;  Burrow 


v.  CottreU,  5  Sim.  375.;  Chatter* 
▼.  Young,  6  Mad.  30. ;  2  Ruu. 
183.;  Day  v.  Croft,  4  Beav. 
561.;  and  Cookton  v.  Hancock, 
1  Keen,  817.,  and  2  MyL  £  Cr. 
606. 


M 
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1843. 

CROW  v.  CARLETON.  March  *>. 


R.  WHITEHEAD,  before  his  bankruptcy,  carried  An  allegation 
on   business   in   partnership   with   Carleton  and  admitted  by 

Ackerman.   He  became  a  bankrupt  in  the  month  of  May.  oneDefend- 

r  J    ant,  A.y  and 

denied  by  an- 

The  Plaintiffs,  who  were  Whitehead?*  assignees,  con-  ^ Plaktiffd 

tended,  in  this  suit,  that  the  business  had  been  carried  on  who  had  not 

from  May  to  November  for  their  joint  benefit,  jointly  {j^t^waive 

with  Carleton  and  Ackerman*  nis  claim  in 

respect  of  it, 
but  this  being 

Carleton  denied  that  the  business  was  so  carried  on  «pp««|by^«f 

an  inquiry  was 
from  May  to  November,  and  insisted  it  was  carried  on  directed  as  to 

for  the  benefit  of  Carleton  and  Ackerman  alone*  rt" 


Ackerman,  on  the  other  hand,  admitted  that  it  was 
carried  on  as  alleged  by  the  Plaintiffs. 

When  the  cause  came  on  for  hearing,  the  Plaintiffs, 
who  had  not  made  out  the  allegation  as  to  the  busi- 
ness having  been  carried  on  as  alleged  by  them,  waived 
the  account  from  May  to  November. 

Mr.  O.  Anderdxm  and  Mr.  Beales,  for  the  Plaintiffs. 

Mr.  J.  Adams  for  Ackerman,  insisted  that  the  Plain- 
tiffs were  not  at  liberty  to  waive  the  account,  the  result 
of  which  would  be  to  permit  the  assignees  to  release 
themselves  from  their  admitted  liability  in  respect  of  the 
partnership  transactions  subsequent  to  May. 

Mr.  Shebbeare  for  Carleton* 

Mr. 
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1843.  Mr.  On  Anderdon  in  reply. 


The  Master  of  the  Rolls. 

The  Plaintiffs  are  the  assignees  of  Whitehead,  who, 
before  his  bankruptcy,  carried  on  business  with  Carleton 
and  Ackerman.  It  is  alleged  by  the  Plaintiffs,  that  after 
the  bankruptcy  and  until  November  the  business  was 
carried  on  for  the  joint  benefit  of  the  three.  Carleton 
denies  this,  and  says  it  was  carried  on  for  the  benefit  of 
himself  and  Ackerman  alone.  Acker-man,  on  the  other 
hand,  says  it  was  carried  on  for  the  benefit  of  the  three 
until  November*  At  a  future  stage  of  this  cause,  it  will 
be  necessary  for  me  to  direct  a  distribution  of  the  part- 
nership funds,  and  yet  it  is  thought  that  I  have  no  duty 
to  see  what  the  rights  of  the  parties  are.  It  is  obviously 
necessary  for  me  to  ascertain  the  (acts  before  I  can  de- 
termine the  rights  of  the  parties.  Therefore,  let  the 
accounts  be  taken  down  to  the  time  of  the  bankruptcy, 
with  respect  to  which  there  is  no  dispute,  and  let  there 
be  an  inquiry,  whether,  after  the  bankruptcy,  the 
business  was  carried  on  for  the  benefit  of  the  three 
parties,  or  any  and  which  of  them. 
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CLARKE  v.  YONGE.  May  se.  *s. 

fuiu  22. 

YOUNG  v.  YONGE. 

THE  principal  question  in  this  case  arose  out  of  the  A  confirmed 
provisions  of  the  Tithe  Commutation  Act  {a)   The  ^"thhc  Jom- 
facts  and  evidence  in  the  cause  being  very  fully  stated  in  mutation  act 
the  judgment  of  the  Court,  it  is  merely  necessary  here  tween  tQe 

to  advert  to  them  shortly.  tMe  owners 

and  tithe 
payers,  but 
The  Plaintiffs  in  the  first  suit  were  entitled  to  the  does  not  ex- 

advowson  of  the  rectory  of  Necton,  and  were  also  en-  fUrti!er7n™ 
titled,  as  impropriators,  to  a  portion  of  the  corn  tithes,  vestigation  a 
but  they  were  ignorant  of  their  rights  in  respect  of  the  the  tithe- 
latter.  owner*  them- 

selves, in  which 
there  was, 
The  Defendant  was,- in  18S8,  appointed  the  Rector  of  before  the 

the  parish,  and,  as  such,  was  entitled  to  a  portion  of  the  title  to  tithes, 

corn  tithes ;  but  from  the  time  of  his  collation  he  had  *h,icn  bJ  ac- 

.      ,   .         ,    .  cidentand 

received  the  whole.  mistake  was 

not  brought 

In  1840  an  agreement  was  entered  into,  under  the  afterUie11 

authority  of  the  act,  between  the  "  land-owners  "  and  awa'd  waa 

made. 
the  Defendant,  the  Rector  of  the  parish,  for  the  com-      Thus,  by  an 

mutation  of  the  tithes;  and  the  Plaintiffs,  as  owners  of  «wi»*ie 

with  the  con- 
the  advowson,  had  consented  thereto.     The  tithes  were  currence  of 

thereby  commuted  for  a  rent  charge  of  905i,  payable  to  £e  wtSe'011' 

the  Rector  and  his  successors.      The  agreement  was  rent  charge 

afterwards  confirmed  by  the  Tithe  Commissioners.  abie  to  jff.Pthe 

The  rcctor»  A- 
being  at  the 
(a)  The  6  &  7  W.  4.  c.  71.,      e.  64.,  the  8&  5  Vict  c.  62.,  and  time  entitled 
amended  Ac.  by  the  7  W.  4.  &      the  5  &  6  Vict.  c.  54.  to  one  half  of 

1  Fie/,  c.  69.,  the  1  &  2  Vict.  J? *co™ 

n  tithes,  but 

rorant  of  his  rights.    Held  that  A.  might  have  relief  in  this  Court  as  against  B. 
and  f.  were  entitled  to  tithes  in  equal  moieties.     B.  under  mistake  received 
the  whole,  a  bill  bj  A.  against  B.  for  his  moiety  was  dismissed  with  costs. 
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The  Plaintiffs,  afterwards  discovering  their  title  to  a 
portion  of  the  corn  tithes,  filed  this  bill  against  the 
Rector  and  other  parties  to  have  their  right  to  a  moiety 
of  the  rent  charge  declared  &c.  The  first  question 
was,  as  to  the  right  of  the  Plaintiffs  to  any  portion  of  the 
tithes  before  the  commutation;  and  the  second  was, 
whether,  by  the  terms  of  the  act,  they  were  precluded 
from  having  any  remedy  in  this  Court. 


The  act  in  question  had  for  its  object  to  abolish  the 
inconvenient  practice  of  collecting  tithes  in  kind,  and  to 
substitute  a  determinate  money  payment  by  way  of  rent 
charge,  varying,  from  time  to  time,  in  amount  with  the 
current  price  of  corn.  This  was  to  be  effected  either 
by  a  voluntary  agreement  between  the  "  lapd-owners  w 
and  "tithe-owners"  (sect.  17.),  or  compulsorily  by  the 
commissioners  (sect.  36.),  and  the  commissioners  were 
empowered,  by  the  forty-fifth  section,  to  hear  and  de- 
termine any  question  of  right  between  the  parties.  The 
sections  of  the  act  principally  relied  on  in  the  argument 
were  the  twelfth,  twenty-first,  forty-fifth,  fifty-second, 
sixty-first,  and  seventy-first. 


Mr.  Pemberion,  Mr.  Boteler,  and  Mr.  Eagle  for  the 
Plaintiffs,  after  discussing  the  first  question  upon  the 
evidence,  proceeded  to  contend,  as  to  the  second  point, 
that  the  Tithe  Commutation  Act  was  not  intended,  and 
did  not  in  fact,  bind  the  rights  of  parties,  other  than  as 
between  the  tithe-owners  and  the  land-owners,  except 
only  in  those  instances  where  questions  had  arisen 
which  hindered  the  commissioners  making  their  award, 
and  which  had  been  "  heard  and  determined  "  by  them 
under  the  forty-fifth  section  of  the  act.  That  here 
there  had  been  a  mistake  as  to  the  Plaintiffs*  right,  and 
no  question  had  ever  arisen  or  been  determined  be- 
tween the  Plaintiffs  and  the  Defendant. 

That 


CASES  IN  CHANCERY, 


$25 


That  the  seventy-first  section  preserved  to  all  persons 
having  any  interest  or  claim  to  any  tithes,  or  any  charge 
or  incumbrance  on  the  tithes,  their  rights  against  the 
substituted  rent  charge,  and  the  Plaintiffs,  in  no  way  re- 
pudiating the  commutation  as  between  the  "  tithe-owner'9 
and  the  "land-owner,"  had  a  right  to  the  ordinary  ju- 
risdiction of  this  Court  to  fix  upon  the  rent  charge 
an  equity,  which,  under  a  mistake,  the  agreement  had 
deprived  them  of. 


1842. 


Mt.  Kinder sley  and  Mr.  E.  Montague,  for  the  De- 
fendant the  Rector,  after  dealing  with  the  first  question, 
contended,  as  to  the  second  question,  that  this  Court 
had  no  jurisdiction  to  alter  or  modify  the  agreement 
confirmed  under  the  seal  of  the  tithe  commissioners ; 
that  the  act  made  the  award  final,  and  precluded  any 
such  interference. 

The  forty-fifth  section  enacts,  "  That  if  any  suit  shall 
be  pending  touching  the  right  to  any  tithes,  or  if  there 
shall  be  any  question  as  to  the  existence  of  any  modus 
or  composition  real,  or  prescriptive  or  customary  pay- 
ment, or  any  claim  of  exemption  from,  or  non-liability, 
under  any  circumstances,  to  the  payment  of  any  tithes, 
in  respect  of  any  lands,  or  any  kind  of  produce,  or 
touching  the  situation  or  boundary  of  any  lands,  or  if 
any  difference  shall  arise,  whereby  the  making  of  any 
such  award  by  the  commissioners  or  assistant  commis- 
sioner shall  be  hindered,  it  shall  be  lawful  for  the  com- 
missioners or  assistant  commissioner  to  appoint  a  time 
and  place  in  or  near  the  parish,  for  hearing  and  deter- 
mining the  same ;  and  the  decision  of  the  commissioners 
or  assistant  commissioner  shall  be  final  and  conclusive 
on  all  persons  subject  to  the  provisions  hereinafter  con- 
tained." 


The 
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The  fifty-second  section  provides  for  the  confirmation 
of  the  award,  and  proceeds,  "  and  every  such  confirmed 
award  shall  be  binding  on  all  persons  interested  in  the 
said  lands  or  tithes." 

The  sixty-sixth  section  is  positive,  it  provides,  "  That 
no  confirmed  agreement,  award,  or  apportionment  shall 
be  impeached  after  the  confirmation  thereof,  by  reason 
of  any  mistake  or  informality  therein,  or  in  any  proceed- 
ing relating  thereunto." 

They  argued  that  the  act,  therefore,  made  the  award 
final,  and  that  it  could  not  be  impeached  "  by  reason  of 
any  mistake." 

That  the  Plaintiffs  claimed  wholly  by  a  title  adverse 
to  that  of  the  Defendant,  and  that  the  case  was  not  like 
one  between  a  trustee  and  his  cestui  que  trust. 

Mr.  Turner  and  Mr.  P.  L.  Foster,  for  the  Bishop  of 
Norwich. 

Mr.  Pemberton,  in  reply.  There  is  a  marked  differ- 
ence between  the  rights  of  the  tithe-owners  as  amongst 
each  other,  and  as  against  the  tithe-payers.  The  legisla- 
ture never  could  have  intended  to  defeat  the  rights  of 
third  parties  where  they  were  not  brought  under  the 
consideration  of  the  tithe  commissioners.  By  the  seven- 
teenth section  two  thirds  of  the  "  land-owners,"  and  the 
tithe-owner  may  bind  the  parish,  and  the  term  "  tithe- 
owner"  is  explained  by  the  interpretation  clause  (s.  12.) 
to  be  "  the  party  in  actual  possession,"  except,  &c. 
M  without  regard  to  the  real  amount  of  interest,"  so 
that  a  party  in  possession  with  or  without  title  is  to  be 
the  assenting  party  to  the  commutation  agreement 
Could  it  have  been  intended  that  a  mortgagee  or 
trustee,  or  a  tenant  in  common,  or  any  other  person 
having  a  limited  interest,  or  a  party  having  no  title  at 

all. 
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all,  being  in  possession,  was  to  be  enabled  to  obtain 
a  title  as  against  the  mortgagor,  the  cestui  que  trust, 
or  the  person  rightfully  and  equitably  entitled?  Such 
could  not  have  been  the  case,  and  the  seventy-first 
section  shews  the  contrary. 

Hill  v.  Reardori(a)   and  Lloyd  v.  Lord   Trimlet- 
tawn  (A)  were  cited. 


1842. 


The  Master  of  the  Rolls. 

The  Plaintiffs  in  this  cause,  being  devisees  under 
the  will  of  Thomas  young  deceased,  claim  to  have  been 
entitled  to  a  moiety  of  the  corn  tithes  arising  in  the 
parish  of  Necion  ;  and  a  rent  charge  having,  under  the 
tithe  commutation  act,  been  commuted  for  the  rectorial 
tithes,  they  have  filed  this  bill  against  the  rector  of  the 
parish  and  the  Bishop  of  Norwich,  praying  that  they  may 
be  declared  to  be  entitled,  in  respect  of  their  alleged 
moiety  of  the  corn  tithes,  to  a  reasonable  proportion 
of  the  annual  rent  charge ;  and  that  in  order  to  ascer- 
tain such  proportion,  the  same  annual  rent  charge  may 
be  apportioned  between  the  Plaintiffs'  lay  moiety  of 
corn  tithes  and  the  tithes  belonging  to  the  rectory,  ac- 
cording to  their  respective  values,  and  that  the  Plain- 
tiffs'  right  to  such  proportion  may  be  established  and 
various  accounts  taken. 


July  S2. 


The  Rev.  Thomas  Young,  under  whom  the  Plaintiffs 
claim  to  be  entitled,  was,  for  about  forty-three  years 
immediately  preceding  the  time  of  his  death,  the  Rector 
of  the  rectory  and  parish  church  of  NeclOn,  which  is 
a  spiritual  and  presentative  benefice,  and  was,  for  about 
twenty-eight  years  before  his  death,  entitled  in  fee 

simple 

(a)  3  &  £  St.  431.,  Jac.  84.,  (5)  4  Sim.  S9S. 

tad  a  R*$$.  60s. 
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simple  to  the  advowson  of  the  same  rectory,  and  the 
Plaintiffs  allege,  that  he  was  also  entitled  in  fee  simple, 
as  impropriator  or  portionist,  of  or  to  a  portion  of  lay 
tithes  arising  within  the  same  parish,  consisting  of  a 
moiety  of  all  the  tithes  of  corn  yearly  arising  within 
the  parish  and  the  titheable  places  thereof.  Thomas 
Young  died  on  the  23d  of  September  1 8S7,  having  made 
a  will,  whereby  he  devised  all  his  interest  in  the  great 
tithes  of  Necton,  and  his  advowson  to  his  brother 
William  Young  for  life,  with  remainder,  in  case  his  said 
brother  should  die  without  issue,  to  the  Plaintiffs  in 
this  cause,  on  trust  to  sell. 


William  Young,  being  of  unsound  mind,  could  not 
exercise  his  right  of  presentation,  and  the  right  having 
lapsed  to  the  Bishop  of  the  diocese,  the  Defendant 
William  Yonge  was,  on  the  27th  of  March  1888,  col- 
lated to  the  rectory,  and  soon  afterwards,  (on  the  3d 
of  April),  inducted  into  the  same,  and  those  who  acted 
for  the  patron  as  well  as  for  the  Defendant  William 
Yonge  being  unaware,  or  not  noticing,  that  Thomas 
Young,  and  under  his  will  William  Young  his  brother, 
had  any  claim  to  a  portion  of  tithes,  the  Defendant 
William  Yonge  was  permitted  to  receive  the  whole  of 
the  tithes  arising  within  the  parish. 


In  the  year  18S9,  meetings  were  held  in  the  parish 
of  Necton,  for  the  purpose  of  making  an  agreement 
under  the  tithe  commutation  act,  and  an  agreement 
having  been  made,  on  the  3d  of  April  1839,  between 
the  land-owners  and  the  Defendant,  the  Incumbent,  as 
tithe-owner,  Mr.  Kitson  was  appointed  by  the  com- 
missioners to  act  as  a  substitute  for  the  patron  who  was 
a  lunatic,  but  before  the  transaction  was  completed, 
and  on  the  9th  of  February  1840,  the  patron  died. 
Thereupon,  the  devise  to  the  Plaintiffs  took  effect,  and 
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aoon  afterwards,  that  is  in  March  1840,  the  Plaintiffs, 
as  owners  of  the  advowson,  were  applied  to  for  their 
consent  to  the  agreement,  whereby  a  rent  charge  was 
substituted  in  lieu  of  the  tithes  payable  to  the  Rector. 

The  agreement  was  made  between  the  owners  of  the 
lands  in  the  parish,  and  the  Defendant,  who  was  de- 
scribed to  be  the  Rector  and  the  owner  of  all  the  tithes 
of  the  parish  as  well  great  as  small,  and  it  was  agreed, 
that  the  annual  sum  of  905/.,  by  way  of  rent  charge, 
should  be  paid  to  the  Defendant  as  Rector  and  to  his 
successors,  instead  of  all  the  tithes  of  the  parish.  On 
the  26th  of  March  1840,  the  Plaintiffs,  as  patrons  of 
the  rectory,  certified  their  consent  to  the  agreement, 
and  soon  afterwards,  the  agreement  was  duly  confirmed 
by  the  tithe  commissioners.  The  rent  charge  was  then 
apportioned  among  the  lands  of  the  parish,  the  appor- 
tionment was  confirmed,  and  thus  the  tithes  were  com* 
muted  under  the  authority  of  the  act. 

Throughout  the  whole  of  this  proceeding,  the  De- 
fendant, as  Rector,  was  considered  and  dealt  with  as 
owner  of  all  the  tithes  of  the  parish ;  any  right  or 
claim  of  the  estate  of  Thomas  Young  to  a  portion  of 
the  tithes  was  entirely  overlooked.  But  some  time 
afterwards,  and  in  December  1840,  the  Plaintiffs,  having 
occasion  to  investigate  the  title  of  Thomas  Young  to  the 
advowson,  discovered,  as  they  say,  that  he  was  entitled 
to  a  moiety  of  the  corn  tithes,  and  the  Defendant 
William  Yonge  having  refused  to  make  any  allowance 
in  respect  thereof,  this  bill  was  filed  in  March  1841. 
The  Defendant  scarcely  denies  that  there  was  a  portion 
of  tithes  distinct  from  the  rectory,  but  he  alleges,  that 
if  there  was  any  such  portion,  and,  if  Thomas  Young  was 
entitled  to  it,  there  is  no  evidence  what  the  portion  was, 
and  that  the  Plaintiffs,  being  unable  to  make  out  by 
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evidence  what  the  portion  to  which  they  claim  title  * 
sisted  of,  ought  not  to  be  allowed  to  receive  anything 
in  respect  of  it.  He  further  contends,  that  even  if  the 
Plaintiffs  had  made  out  a  title  to  a  moiety  of  the  com 
tithes  as  a  portion,  they  are  nevertheless  entitled  to  no 
relief,  the  statute  precluding  any  claim  by  adverse  title. 


The  first  question  in  the  cause  is,  whether  Thomas 
Young  was  entitled  to  the  moiety  of  corn  tithes  which  is 
claimed  by  the  bill.  The  Plaintiffs  say,  that  the  portion 
of  tithes  in  question  was,  at  the  time  of  the  dissolution 
of  the  late  priory  or  monastery  of  Westacre,  parcel  of 
the  possessions  thereof,  and  upon  such  dissolution,  came 
into  the  possession  of  the  Crown,  and  was  afterwards 
duly  granted  by  the  Crown  as  a  lay  fee,  and  by  divers 
mesne  conveyances,  became  and  was  vested  in  Thomas 
Young,  and  I  think,  that  upon  the  evidence,  it  is  proved, 
that  at  a  very  early  period,  the  priory  of  Westacre  was 
entitled  to  a  portion  of  tithes  issuing  out  of  the  rectory 
of  Necton.  In  the  taxation  of  Pope  Nicholas,  under  the 
head  "  Necton,"  the  portion  of  the  prior  of  Westacre  in 
the  same  is  stated  to  be  five  marks.  •  In  the  document 
which  is  called  the  Norwich  Doomsday  Book,  the  portion 
of  the  prior  of  Westacre  is  again  stated  to  be  five  marks. 
In  the  Valor  Ecclesiasticus  of  the  26  Hen.  8.,  in  stating 
the  worth  of  the  possessions  of  the  monastery  or  priory 
.of  canons  at  Westacre,  the  farm  of  titheable  sheaves  in 
Necton  is  stated  to  be  535.  4rf.  annually.  In  the  mini- 
ster's account  of  the  31  Hen.  8.,  there  is  the  account  of 
Robert  Hogan,  occupier  in  Necton,  and  under  the  head 
"  portion  "  it  is  said,  "  But  he  accounts  for  53s.  4tf.  for 
the  farm  of  a  certain  portion  of  tithes  of  Necton  afore- 
said, issuing  out  of  the  rectory  there,  so  occupied  by  the 
aforesaid  Robert  Hogan  this  year."  In  the  S5th  year 
of  Hen.  8.,  on  the  1st  of  November,  the  King  granted  to 
Robert  Hogan  in  fee,  amongst  other  things,  *'  All  that 
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portion  of  tithes  issuing  from  and  out  of  the  rectory  of 
Necton,  then  in  the  tenure  or  occupation  of  the  said 
Robert  Hogan,  and  lately  belonging  to  the  late  monastery 
or  priory  of  Westacre;"  and  the  same  portion  is,  in  the 
grant  mentioned  to  be  extended  at  the  clear  annual 
sum  of  535.  4fd.9  and  this  grant  is  alluded  to  in  the 
minister's  account  in  the  same  year.  I  think,  therefore, 
that  there  is  sufficient  evidence,  that  a  portion  of  tithes 
issuing  out  of  the  rectory  of  Necton  was  parcel  of  the 
possessions  of  the  monastery  of  Westacre  when  it  was 
dissolved,  and  upon  the  dissolution  of  the  monastery 
came  tp  the  hands  of  the  Crown,  and  was  by  the  Crown 
granted  as  a  lay  fee  to  Robert  Hogan,  and  from  the 
description  in  the  Valor  Ecclesiasticus,  I  think  that  the 
portion  consisted  of  tithes  of  titheable  sheaves*  The 
title  to  a  portion  of  the  tithes  of  sheaves  being  traced 
to  Robert  Hogan  in  the  S5th  year  of  Hen.  8.,  the  sub- 
sequent title  seems  to  me,  independently  of  the  question 
as  to  what  the  portion  consisted  of,  to  be  sufficiently 
deduced  to  the  testator  Thomas^Young  ;  and  it  is  to  be 
considered,  whether  it  sufficiently  appears  what  was  the 
portion  to  which  he  was  entitled. 


1842, 


In  the  document  called  the  Norwich  Doomsday  Book,  to 
which  I  have  before  referred,  it  is  stated,  that  the  Rector 
of  Necton  had  twenty-six  acres  of  land  without  a  manse, 
and  that  the  vicar  had  a  manse  without  any  land.  The 
estimation  of  it,  besides  the  portion  and  vicarage  tithe, 
twenty-six  marks ;  the  estimation  of  the  vicarage  of  the 
same,  five  marks ;  the  portion  of  the  prior  of  Westacre  in 
the  same,  five  marks.  A  comparison  between  the  state 
of  the  rectory  as  shewn  by  this  document,  and  the  state 
as  subsisting  in  subsequent  times,  shews  that  very  great 
changes  had  taken  place ;  the  history  of  those  changes  is 
not  shewn,  and  no  light  is  thrown  on  the  subjeet  tiH 
comparatively  recent  times. 

Nn  2  It 
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YONGtf. 

Young 
v. 

YONGK. 


It  appears  from  rate  books  of  the  parish,  that  in  and 
for  several  years  before  the  year  1717,  the  rectory,  the 
portion,  and  the  vicarage  were  rated  equally,  and  that 
they  continued  to  be  so  rated  for  many  years  after- 
wards. In  December  1717,  John  Bolfe,  the  vicar,  pur* 
chased  the  advowson  and  the  portion*  The  portion  was 
conveyed  to  him  under  the  description  of  "  all  that 
portion  of  tithes  issuing  and  going  out  of  the  rectory  of 
Necton,  to  the  late  dissolved  monastery  of  Westacre 
some  time  belonging."  William  DeVee  was  at  that  time 
rector  of  the  parish.  And  under  these  circumstances 
Mr.  Bolfe  being  patron,  vicar,  and  owner  of  the  portion 
was  desirous,  that  when  an  opportunity  offered,  the 
vicarage  should  be  reunited  to  the  rectory,  and  on  the 
1st  of  January  1718,  he  granted  the  next  presentation 
to  the  rectory  and  vicarage  to  Henry  Wastell,  who  in 
that  way  became  patron ;  and  in  the  month  of  February 
1718,  a  petition  was  presented  to  the  Bishop  of  Nor- 
mch  by  Henry  WasteU,  stating  himself  to  be  patron  of 
both  rectory  and  vicarage  of  Nccton>  and  John  Bdfe> 
stating  himself  to  be  vicar  there,  representing  that  the 
glebe,  tithes,  and  profits  belonging  to  the  church  of 
Necton  had  been,  from  time  immemorial,  divided  into 
three  small  parts  or  portions,  and  were  claimed  and 
enjoyed  under  three  different  titles,  via.  first,  a  portion 
consisting  of  about  half  the  corn  tithes  within  the 
parish,  which  formerly  belonged  to  the  Prior  of  West- 
acret  and  since  the  dissolution  of  that  monastery  have 
been  granted  from  the  Crown  into  lay  hands.  Second, 
a  rectory  presentative,  consisting  of  the  remainder  of 
the  corn  tithes  arising  within  the  parish,  which  had 
been  esteemed  and  taken  for  a  benefice  without  cure, 
and  the  rector's  having  no  house  or  glebe  have  been 
generally  non-resident,  and  have  thrown  all  the  minis- 
terial duties  upon  the  possessor  or  incumbent  of  the 
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third  part  or  portion  of  the  church  styled  the  vicarage, 
and  praying  that,  by  reason  of  the  smallness  of  the  pro- 
vision for  the  incumbent,  the  vicarage  might  be  dis- 
solved and  restored  to  the  rectory.  The  truth  of  the 
statement  made  in  the  petition  appears  to  have  been 
attested  by  six  clergymen,  and  several  other  persons 
living  in  the  neighbourhood.  In  consequence  of  this 
petition,  and  on  the  10th  of  July  1718,  it  was  ordered 
by  the  Bishop,  as  ordinary  of  the  parish,  that  after  the 
death  or  resignation  of  Jo/in  Rolfe,  the  then  present 
vicar,  the  clerk  that  should  be  instituted  into  the  rec- 
tory of  Necton  on  the  presentation  of  the  lawful  patron, 
or  in  case  of  lapse,  upon  the  collation  of  the  Bishop  or 
presentation  of  the  Crown  should  be  both  rector  and 
vicar ;  and  should  have  not  only  the  tithes  of  corn  and 
grain  belonging  to  the  presentative  rectory,  but  also  the 
glebe  tithes  and  profits  belonging  to  the  vicarage,  which 
vicarage  was  thereby  consolidated  with  the  rectory. 
Very  soon  afterwards  Mr.  Ddke  the  rector  died,  and 
upon  his  death,  and  on  the  presentation  of  Henry  Wa$- 
ieUy  Mr.  Rol/e  was  instituted  into  the  rectory. 


1842. 


We  see,  therefore,  that  the  rectory  and  the  portion 
were  equally  rated  in  the  parish  books,  that  the  vicar, 
having  become  the  owner  of  the  portion  and  of  the 
advowson  of  the  rectory  and  vicarage,  in  a  proceeding 
before  the  Ordinary  in  which  it  was  necessary  to  state 
the  condition  of  the  rectory  and  the  vicarage,  repre- 
sented the  portion  to  consist  of  about  a  moiety  of  the 
corn  tithes,  and  the  rectory  to  consist  of  the  remainder 
of  the  corn  tithes,  and  upon  that  and  the  other  state* 
ments  in  the  petition,  procured  from  the  Ordinary  an 
order  for  the  consolidation  of  the  rectory  and  the 
vicarage,  and  subsequently  procured  himself  to  be  in- 
stituted into  the  rectory. 

Nn  S  Mr. 
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1842.  Mr.  Rolfe9  being  now  incumbent  of  the  consolidated 

rectory  and  vicarage,  and  being  owner  of  the  advowson 
and  of  the  portion,  in  the  month  of  August  1720,  sold 
the  advowson  and  portion  to  Benjamin  Youngs  and  in 
the  conveyance  the  property  conveyed  is  described,  as 
"  the  advowson  and  also  all  that  impropriation,  being 
one  moiety  or  half  part  of  all  that  portion  of  tithes 
issuing  and  going  out  of  the  rectory  of  Nectony  to  the 
then  late  dissolved  monastery  of  Westacre  sometime  be- 
longing, and  all  the  tithes  to  the  rectory  impropriation 
or  portion  of  tithes  belonging,  to  hold  the  advowson, 
portion  of  tithes  and  premises  to  Benjamin  Young  in 
fee."  In  a  subsequent  deed,  executed  by  Benjamin 
Young  on  the  10th  of  September  172S,  the  portion  is 
described,  as  "  all  that  impropriation,  being  one  moiety  or 
half  part  of  the  great  tithes  issuing  or  going  out  of  the 
rectory  of  Necton;"  the  advowson  and  portion  were 
afterwards,  on  the  16th  of  March  1735,  limited  to  the 
use  of  Benjamin  Young  and  Maty  his  wife,  with  re- 
mainder to  the  use  of  their  youngest  son  William  Young 
in  fee. 

Mr.  Rolfe,  the  Rector,  lived  till  1749,  and  upon  the 
vacancy  occasioned  by  his  death,  and  on  the  presenta- 
tion of  Mary  Young9  Thomas  Patrick  Young  was  insti- 
tuted to  the  rectory.  He,  by  some  means  not  stated, 
became  patron  for  the  next  turn,  and  having  resigned 
the  incumbency,  William  Young  was,  on  his  presentation, 
instituted  to  the  rectory  on  the  7th  of  October  1752. 
It  is  not  shown  when  William  Young  succeeded  to  the 
advowson  and  portion,  but  William  Young  and  Ann,  his 
wife,  appear  to  have  executed  deeds,  dated  the  15th  and 
16th  of  January  1788,  whereby  the  advowson  and  por- 
tion of  tithes  were  limited,  after  the  deaths  of  William 
Young  and  Ann,  his  wife,  to  Thomas  Young  in  fee.  In 
those  last  deeds  the  portion  is  described  as  "  the  im- 
propriation 
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propriation  of  Nedon  aforesaid,  or  portion  of  the  tithes 
issuing  and  going  out  of  the  rectory  to  the  late  dissolved 
monastery  of  Westacre  sometime  appertaining."  The 
portion  is  not  described  as  a  moiety  of  the  great  tithes 
or  corn  tithes. 

William  Young,  who  became  owner  of  the  advowson 
and  portion,  continued  to  be  Rector  from  the  year  1752 
to  the  year  1794;  and  Thomas  Young,  who  became 
owner  of  the  advowson  and  portion  in  1809,  continued 
to  be  Rector  from  the  year  1794  to  the  year  1837 ;  and 
under  such  circumstances,  it  could  scarcely  be  expected 
to  find  evidence  of  usage  to  show  the  relative  rights  of 
the  rector  and  of  the  portionist.  There  were,  indeed, 
intervals,  when  the  rector  was  not  owner  of  the  portion, 
namely,  a  short  time  during  the  incumbency  of  Thomas 
Patrick  Young,  some  time  during  the  incumbency  of 
William  Young,  when  his  mother  was,  or  may  have  been 
owner  of  the  portion ;  but  from  the  relation  between  the 
parties  and  the  circumstances  of  the  case,  strict  evidence 
of  payments  and  receipts  could  not  reasonably  be  ex- 
pected, and  it  is  very  improbable  that  there  should  have 
been  a  separate  collection  of  tithes  by  the  rector  and  the 
portionist 


1842. 


For  twenty-eight  years  before  his  death,  Thomas 
Young  was  both  Rector  and  portionist,  and  claimed  all 
the  tithes  in  those  two  characters.  Some  of  the  occu- 
piers having  set  up  moduses,  he  filed  a  bill  against 
them  for  the  recovery  of  tithes,  and  stated  his  title  as 
rector  and  as  impropriator  of  a  portion,  alleging  that 
the  portion  consisted  of  a  moiety  or  thereabouts  of  the 
tithes  of  corn,  and  also,  that  before  the  union,  the  vicar 
had  become  entitled  to  all  the  tithes,  except  the  tithes  of 
corn,  and  that  the  tithes  of  corn  belonged  to  the  rector 
and  to  the  portionist  in  moieties;  and  on  the  28th  of 
Nn  4  June 


556 


CASES  IN  CHANCERY. 


1842. 


June  1824,  he  obtained  a  decree  for  the  tithes  as  claimed 
by  his  bill.  Some  accounts  and  books  were  tendered  in 
evidence  by  the  Plaintiffs,  and  objected  to  by  the  De- 
fendant. I  allowed  the  entries  to  be  read  de  bene  esse, 
without  determining  whether  they  were  strictly  admissi- 
ble ;  and  on  consideration  of  the  other  evidence,  I  do 
not  think  it  necessary  to  decide  the  point. 


It  being,  I  think,  established,  that  Thomas  Young  was 
entitled  to  a  portion  of  the  tithes  of  corn  issuing  out  of 
the  rectory,  it  appears  to  me  evident,  from  the  circum- 
stances which  I  have  stated,  that  the  portion  was  a  moiety. 
No  other  supposition  is  consistent  with  the  equal  rating, 
the  statement  in  the  petition  of  1718,  and  the  convey- 
ances of  1720  and  1723.  In  the  petition,  indeed,  the 
portion  is  called  about  a  moiety,  but  the  rating  long 
before  and  long  afterwards  leads  to  the  conclusion  of  an 
equality  of  value;  and  notwithstanding  the  comments 
made  on  the  deed  of  August  1720,  and  which  are  very 
naturally  suggested  by  the  ambiguous  expressions  used, 
I  am  of  opinion,  that  it  can  be  rationally  construed  only 
as  a  description  of  a  moiety  of  the  rectorial  or  corn 
tithes ;  and  there  is  nothing  which  affords  the  least 
reason  for  thinking  that  any  thing  occurred  to  vary  the 
rights  of  the  rector  and  portionist,  at  any  time  after  the 
deed  of  1720;  under  these  circumstances,  I  am  of 
opinion,  that  Thomas  Young  in  his  lifetime  was,  and 
that  the  Plaintiffs  under  his  will  and  upon  the  death  of 
William  Young,  the  lunatic,  became  entitled  to  a  moiety 
of  the  corn  tithes  arising  in  this  parish. 


The  Plaintiffs  consented  to  the  commutation,  and  the 
next  question  is,  whether  by  so  doing,  they  lost  all 
remedy.  The  Tithe  Commutation  Act  (6  &  7  W.  4. 
c.  71.)  empowered  the  commissioners  to  fix  a  rent- 
charge  upon  the  lands  in  lieu  of  tithes  in  kind,  to  ap- 
portion 


CASES  IN  CHANCERY. 


587 


portion  the  rent-charge  among  the  lands  subject  to 
tithes,  and  thereupon  to  discharge  the  lands  from  the 
future  payment  of  tithes,  and  as  to  some  questions  which 
came  before  them,  their  decision  was,  by  the  terms  of 
the  act,  to  be  final.  No  confirmed  agreement,  award, 
or  apportionment  is  to  be  impeached  after  confirmation, 
by  reason  of  any  mistake  or  informality  therein,  or  in 
any  proceeding  relating  thereto,  (a)  But  the  provisions 
of  the  act  relate  especially  to  questions  between  tithe 
owners  and  land  owners ;  and  the  Plaintiffs  in  this  cause 
do  not  raise  any  question  as  between  either  themselves 
or  the  Defendant  Mr.  Yonge,  and  the  land  owners,  or 
attempt,  in  any  way,  to  impeach  the  confirmed  agree* 
ment  in  the  award,  or  apportionment,  as  between  the 
tithe  owners  and  land  owners.  What  is  to  be  con- 
sidered is,  whether  the  act  precludes  all  question  between 
tithe  owners  in  the  circumstances  of  these  parties. 


1842. 


Clarke 

v. 

YONGB. 

Young 

v. 

YONGK. 


At  the  time  of  the  agreement,  and  before  any  steps 
were  taken  towards  the  commutation,  Mr.  Yonge  was, 
under  the  circumstances  which  have  been  stated,  in  the 
actual  possession  or  receipt  of  the  profits  of  all  the 
tithes  of  the  parish,  and  was,  therefore,  for  the  purposes 
of  the  act,  designated  the  tithe  owner,  without  any  re- 
gard to  the  real  amount  of  his  interest.  From  this  it 
would  seem  to  be  clear,  that  the  commissioners  were  at 
liberty  to  proceed  in  the  exercise  of  their  authority, 
without  any  investigation  of  the  title  as  between  the  ad- 
verse claims  of  tithe  owners,  in  cases  where  one  person 
was  actually  in  the  possession  or  receipt  of  the  rents 
and  profits  of  the  tithes  ;  and  it  is  afterwards  provided 
by  the  seventy-first  section,  that  any  person  having  any 
interest  or  claim  to  any  tithes  before  the  passing  of  the 
act,  shall  have  the  same  right  to  or  claim  on  the  rent- 
charge 
(a)  Sect.  66. 
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charge  for  which  the  same  was  commuted ;  and  having 
regard  to  these  provisions,  I  think  that  it  cannot  have 
been  intended  to  exclude  from  further  investigation  a 
case,  in  which  there  was,  before  the  award,  a  just  title 
to  tithes,  which  by  accident  and  mistake  was  not  brought 
forward  till  after  the  award  was  made.  The  Rector  has, 
in  fact,  obtained  that  which  was  the  right  of  the  Plain- 
tiffs, and  which  they  could  have  obtained  if  they  bad 
claimed  it  There  was  no  error  of  the  commissioners, 
for  the  Plaintiffs  made  no  claim  before  them,  and  the 
award,  as  between  the  tithe  owners  and  the  tithe  payers, 
with  respect  to  the  amount  of  rent  charge  to  be  paid 
is  final. 


The  case  is  attended  with  considerable  difficulty,  but 
on  the  best  consideration  which  I  have  been  able  to 
give  to  the  act,  I  think  that  the  Plaintiffs  are  not  pre* 
eluded  from  seeking  to  establish,  in  this  Court,  a  claim 
to  a  portion  of  the  rent  charge  commensurate  with  the 
proportionate  value  of  their  portion  of  tithes,  which  was 
a  part  of  the  consideration  for  which  the  rent  charge 
was  given.  I  therefore  think  it  right  to  declare,  that 
the  Plaintiffs  were,  previously  to  the  award  of  the  com- 
missioners,' entitled  in  fee  to  one  moiety  of  the  corn 
tithes  payable  within  the  parish,  and  that  they  are  now 
entitled  to  a  share  of  the  rent'  charge  for  which  the 
whole  tithes  arising  within  the  parish  have  been  com- 
muted, bearing  such  proportion  to  the  whole  rent  charge, 
as  the  value  of  one  moiety  of  the  corn  tithes,  at  the  time 
of  the  commutation,  bore  to  the  value  of  all  the  tithes 
arising  within  the  parish  at  the  same  time.  Having  re- 
gard to  that  declaration,  refer  it  to  the  Master  to  ascer- 
tain what  share  of  the  said  rent  charge  the  Plaintiffs  are 
entitled  to,  and  let  the  Master  take  an  account  of  the 
rept  charge  which  has  been  received  by  the  Defendant 
since  the  filing  of  the  bill,  and  ascertain  and  state  what 

is 
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is  due  to  the  Plaintiffs  for  their  share  thereof.  It  ap- 
pears to  me  that  the  Plaintiffs  are  not  entitled  to  any 
further  account. 

There  does  not  appear  to  be  any  foundation  for  the 
charge,  that  the  Defendant  had  notice  of  the  Plaintiffs' 
right  before  it  was  discovered  by  the  Plaintiffs  them- 
selves, and  the  claim  was  actually  made;  and  consider- 
ing the  circumstances  under  which  the  Defendant  was 
put  into  possession  of  all  the  tithes  and  of  the  whole 
rent  charge,  I  think  that  the  Defendant  was  justified  in ' 
requiring  the  claim  to  be  established  by  a  legal  proceed- 
ing; and  although  it  might  have  been  wished  that  some 
of  his  means  of  defence  had  not  been  resorted  to,  yet, 
considering  that  the  error  and  mistake  was  the  Plaintiffs, 
that  the  necessity  of  coming  here  was  entirely  owing  to 
their  omission  to  look  into  their  own  title  before  they 
consented  to  the  award,  I  am  of  opinion  that  they  must 
pay  the  costs  of  this  suit 
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The  Defendant,  William  Yonge,  the  Rector,  received 
the  whole  of  the  tithes  from  the  time  of  his  induction  in 
April  18S8,  but  never  accounted  to  William  Young,  the 
impropriator,  for  his  moiety  of  the  corn  tithes. 

William  Young  died  in  'February  1840. 

The  bill  in  the  second  snit  of  Young  v.  Yonge,  was 
filed  by  the  administrator  of  William  Young  to  recover 
from  the  Defendant  the  value  of  the  portion  received  by 
him  in  the  lifetime  of  William  Young,  the  lunatic. 

The  other  circumstances  sufficiently  appear  in  the 
statement  of  the  former  case. 


Mr. 
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Mr.  Pemberton,  Mr.  Boteler,  and  Mr*  Eagle  for  the 
Plaintiff.  William  Young,  the  lunatic,  and  the  Defend- 
ant were  joint  tenants,  and  the  Defendant,  having  re- 
ceived the  whole  tithe,  is  liable  to  account  to  William 
Youngs  executor.  The  occupier  was  not  bound  to  di- 
vide the  tithe,  but  merely  to  set  it  out  Stileman  v. 
Cromer,  (a)  "  Debt  sur  2  E.  6  per  cinque  parsons  de 
Suitsom.  Sont  deux  pensionary  priests,  a  les  parishion- 
ers ont  use  per  40  ans  de  set  out  les  several  portions, 
mes  ore  de  set  out  le  Tithe  generalroent :  si  diens  1'es- 
tatute ;  quia  il  lay  out  son  Tithe  mixt,  nient  en  severalty 
Adjowmatttr,  per  auter  Report  fuit  adjudg,  que  parish- 
ioner n'est  lya  a  devide  ceo  en  moyetyes :  mes  les  parsons 
devidera  enter  eux  mesmes,"  and  the  Defendant  having 
taken  more  than  his  share,  is  accountable  to  the 
Plaintiff. 


Mr.  Kinderdey  and  Mr.  Montague,  contrh.  The 
Plaintiff  ought  to  go  against  the  occupier,  who,  if  he  has 
paid  to  a  wrong  hand,  was  not  discharged  by  the  pay- 
ment, and  still  remains  liable.  A  party  cannot  come 
into  equity  to  recover  back  tithes  paid  to  a  stranger 
claiming  under  an  adverse  title,  and  who  is  not  a  trustee. 
The  Bishop  of  St.  Asaph  v.  Williams  (b) ;  Drummond  v. 
The  Duke  of  St.  Albans  (c) ;  Pulteney  v.  Warren  (d); 
Edwards  v.  Morgan,  (e)  If  the  Plaintiff  has  any 
right  against  the  Defendant,  it  is  by  action  at  law,  not 
by  suit  in  equity.  The  parties  could  not  have  taken  as 
joint  tenants,  because  their  interests  did  not  vest  at  the 
same  time.     Woodgate  v.  Univin.  (g) 


The  Master  of  the  Rolls  said  he  was  of  opinion 
that  this  bill  ought  to  be  dismissed  with  costs. 


(a)  Latch,  228. 

(b)  Jacob,  349. 

(c)  5  Vet.  432. 


(rf)  6  Vet.  73. 

(*)  M^CUlond,  554. 

(g)  4  <Sfi.  129. 
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BOUTCHER  «7.  BRANSCOMBE.  Nov.  3. 10. 

rinHIS  was  an  application  to  take  an  amended  bill  The  17th 
-*•    off  the  file  for  irregularity,  in  not  complying  with  jpjjj^  jj^g 
the  17th  Order  of  August  1841.  (a)     That  order  directs,  not  require  a 
"  that  the  interrogatories  contained  in  the  interrogating  prefixed  to 
part  of  the  bill  shall  be  divided  as  conveniently  as  may  «ch  separate 
be,  from  each  other,  and  numbered  consecutively  1,  2,  S,  but  merely 
&&,  and  the  interrogatories  which  each  Defendant  is  '{^n1^- 
required  to  answer,  shall  be  specified  in  a  note  at  the  vided  as  con- 
foot  of  the  bill,  in  the  form  or  to  the  effect  follow-  ™^e£jyas 

ing,"&c.  Where  a 

Defendant  is 
called  on  to 
The  bill,  in  this  case,  was  filed  against  a  single  De-  answer  an  in- 

fendant,  and  was  of  considerable  length.     The  ques-  a  specified 

tions  in  the  interrogating  part  were   very  numerous,  numbej%ne 
°       °   r  J  must  answer 

but  were  divided  into  ten  numbers  only.    Each  number  all  the  sue- 
comprised  very  many  distinct  interrogatories,  and  in  one  Son^un^he 

instance  included  about  forty  folios,  and  about  sixty  comes  to  the 

next  number. 
questions.  where  the 

interroga- 
^  tones  are  not 

Mr.  Kindersley  in  support  of  the  motion.  properly  num- 

bered, the 
The  Plaintiff  has  not  complied  with  the  directions  Court  will  stay 

of  the  17th  Order.     The  interrogatories  "  are  to  be  En^Ulie^- 

divided  as  conveniently  as  may  be  from  each  other,  and  neral  Order    , 
t        i  .    i    ,    ^   -   A    «      mi         .  nM  teen  corn- 

numbered  consecutively  1,  2,  S,  &c.        These  interro-  pHed  with. 

gatories  have  not  been  divided  as  conveniently  as  might 
be,  and  have  not  been  numbered  consecutively  1,  2,  3, 
&c,  for  one  number  covers  a  long  series  of  interro- 
gatories.    This  is  an   attempt  to  evade  the  order;  a 

Defendant 
(a).  Ord.  Can.  169. 
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1842.       Defendant  has  a  right  to  be  distinctly  informed  what 
interrogatories  he  is  required  to  answer ;  but  if  one 
number  be  prefixed  to  ten  distinct  questions,  how  can 
Branscombe.  ke  jcnow  whether  it  is  merely  the  first,  or  the  whole 
series  which  he  is  required  to  answer  ? 

The  proper  mode  of  objecting,  is  to  move  to  take 
the  bill  off  the  file. 

Mr.  Pemberton  and  Mr.  Pryar9  contriL 

The  Plaintiff  has  complied  with  the  order,  and  done 
more,  for  there  being  a  sole  Defendant,  he  need  not 
have  numbered  the  interrogatories  at  all. 

The  object  of  the  general  order  must  not  be  lost 
sight  of.  It  was  made  in  order  to  limit  a  Defendant's 
answer  to  those  portions  only  of  the  interrogatories 
which  related  to  him,  and  in  order  that  his  office  copy 
might  not  comprise  interrogatories  which  the  Plaintiff 
did  not  require  him  to  answer.  Where  there  is  one 
Defendant  only,  the  reason  does  not  apply,  as  the 
Plaintiff  interrogates  only  that  part  which  he  desires  to 
have  answered.  He  requires  from  a  sole  Defendant  an 
answer  to  every  interrogatory. 

If  there  has  not  been  a  compliance  with  the  order, 
it  would  not  be  the  proper  course  to  take  the  bill  off 
the  file. 

Mr.  Kindersley  in  reply. 

There  was  another  object  in  making  this  order, 
which  was  this,  that  the  Plaintiff,  in  taking  exceptions, 
might  by  referring  to  the  numbers  prefixed,  conve- 
niently specify  the  portion  to  which  his  objection  re- 
lated. He  might  say  the  Defendant  has  not  fully  an- 
swered 
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swered  the  tenth  interrogatory,  but  that  object  would  1843. 

be  defeated  if  sixty  questions  were  comprised  in  the  jj^^l 

tenth  interrogatory,  nine-tenths  of  which  might  have  v. 
been  fully  answered  by  the  Defendant. 


Branscombs. 


The  Master  of  the  Rolls. 

I  shall  enquire  whether  this  point  has  occurred  in 
any  other  branch  of  the  Court  I  must  own,  however, 
I  was  considerably  surprised  to  find  the  way  in  which 
the  case  was  put  It  has  been  argued  as  if  there  was 
an  order  directing  that  every  question  should  be  se- 
parately and  distinctly  numbered;  that  the  Plaintiff 
is  not  to  be  at  liberty  to  insert  in  the  interrogatories 
the  word  "  whether/'  without  having  a  correspond- 
ing number  immediately  preceding  it  That  is  not 
the  order.  The  order  is  that  the  interrogatories  are 
to  be  divided  "  as  conveniently  as  may  be,"  and  then 
numbered.  For  what  purpose  was  this  to  be  done? 
Previously  to  these  general  orders,  a  practice  had  arisen 
in  drawing  bills,  to  call  upon  each  and  every  Defendant 
to  answer  all  the  matters  and  interrogatories  in  the 
bill,  whether  such  Defendants  had  or  had  not  any 
interest  in  or  knowledge  of  the  subject  of  the  allegations 
or  interrogatories.  The  .object  no  doubt  of  the  order 
was  to  prevent  that  abuse,  and  to  enable  each  De- 
fendant to  know  distinctly  what  part  of  the  bill  he  was 
required  to  answer,  in  order  that  he  might  be  exempted 
from  all  charge  of  insufficiency  when  he  paid  no  regard 
to  the  interrogatories  with  which  he  was  not  concerned. 
That  was  the  object  of  the  17th  Order. 

This  is  the  case  of  a  single  Defendant  In  words 
it  may  be  included  in  the  order;  but  I  shall  inquire 
whether  this  matter  has  been  discussed  or  decided  else- 
where, in  order  that  there  may  be  an  uniform  rule  upon 

the 
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1842.        the  subject.     I  must,  however,  now  declare  my  opinion, 
that  there  is  no  rule  of  the  Court  requiring  the  plaintiff, 
v.  in  drawing  his  bill,  to  [add  a  number  to  every  sentence 

Branscombb.  Qf  t||c  interrogating  part  which  is  preceded  by  the  word 
"whether."  The  division  is  to  be  made  in  as  con* 
venient  manner  as  may  be,  for  the  purpose  of  enabling 
each  Defendant  to  see  what  it  is  necessary  for  him  to 
answer. 

I  think  also  that  when  a  defendant  is  called  upon  by 
the  bill  to  answer  an  interrogatory  of  a  specifiedjnumber, 
such  number  must,  of  necessity,  comprise  all  the  ques- 
tions which  follow,  until  you  come  to  the  next  number. 

I  am  called  upon  to  assume,  that  the  Plaintiff  has 
inserted  interrogatories  in  his  bill  for  no  purpose  what- 
ever ;  and  because  some  of  them  are  not  immediately 
preceded  by  a  number,  therefore  no  answer  at  all  is  to 
be  put  in  to  them,  notwithstanding  the  Plaintiff  has  put 
those  particular  questions  to  this  one  Defendant 

I  must  say,  whatever  may  be  the  ultimate  decision, 
the  proposition  to  take  the  bill  off  the  file  seems  per- 
fectly extravagant;  all  I  could  do  would  be,  to  stay 
the  proceedings  until  the  Plaintiff  amended  his  in- 
terrogatories by  inserting  the  numbers  that  might  be 
required. 


Noo.  10.  The  Master  ofthe  Rolls. 

Upon  inquiry,  I  do  not  find  that  the  17th  Order  of 
the  26th  of  August  1841  has  been  brought  under  the 
consideration  of  any  ofthe  Judges, 

The  complaint  is,  that  each  question  comprised  in  all 
the  interrogatories  to  an  amended  bill  against  a  single 

Defendant 


Branscombe. 
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Defendant  has  not  been  separately  numbered.  The  1842. 
questions  being  very  numerous,  they  are  divided  from  j^~*^** 
each  other  by  only  ten  numbers,  each  number  being 
followed  by  many  interrogatories,  which  are  not  sepa- 
rately numbered  or  divided  from  each  other  by  num- 
bers ;  and  the  Defendant  complains,  that  he  does  not 
know  whether  he  ought  or  ought  not  to  answer  more 
than  the  single  and  distinct  interrogatory  which  follows 
each  number. 

The  order  directs,  that  the  interrogatories  shall  be 
divided  as  conveniently  as  may  be  from  each  other  and 
numbered  consecutively. 

The  purpose  was  plainly  to  make  it  incumbent  upon 
the  Plaintiff  to  distinguish  what  particular  interroga- 
tories were  to  be  answered  by  each  one  of  several  De- 
fendants. 

The  mode  of  securing  that  object  is,  to  direct  the 
interrogatories  to  be  conveniently  numbered  in  every  case. 
The  numbers  afford  easy  and  certain  means  of  making 
the  required  distinction,  and  the  direction  to  make 
them  without  exception  occasions  little,  if  any,  addi- 
tional trouble  or  expense,  and  may  contribute  to  secure 
the  constant  observance  of  the  order. 

In  the  case  of  a  single  Defendant  the  reason  for  mak- 
ing a  distinction  amongst  the  interrogatories  does  not 
apply.  The  objection  appears  to  me  to  be  frivolous.  All 
the  interrogatories  are  to  be  answered  by  the  same  per- 
son, whether  they  are  separately  numbered  or  not;  but 
as  the  order  directs  a  form  of  which  the  numbers  are  a 
part,  the  question  is,  whether  the  direction  to  divide  the 
interrogatories  as  conveniently  as  may  be  from  each 
other  has  been  observed.     The  principle  of  division 

Vol.  V.  O  o  which 
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1842.        which  has  been  adopted  in  this  particular  case  has  been 
Boutcubr    to  distinguish   ty  separate   numbers  the  new  interro- 
v.  gatories  from  those  which  are  amendments  of  the  old 

interrogatories,  and  the  application  of  it  must  be  con- 
venient to  the  Defendant 


Branscombb. 


I  am  of  opinion  that  the  directions  contained  in  the 
orders  have  been  sufficiently  observed,  and  that  neither 
the  orders  nor  the  purpose  for  which  the  orders  were 
made,  require  the  Plaintiff  to  number  the  interrogatories 
any  otherwise  than  he  has  done. 

This  motion  appears  to  me  to  be  unreasonable  and 
vexatious,  and  I  therefore  refuse  it  with  costs. 


Nov. 9.  is.  26.  BENSON  v.  HADFIELD. 

The  Plaintiff*  TflHIS  case  came  before  the  Court  upon  general  de- 
appointed  ■                       t       ,,,.,, 
A.\  B.,  and  C.  murrer  to  the  whole  bill, 
their  foreign 
agents;  A.  re- 
tired, and  the  The  bill  was  filed  by  the  four  Directors  of  the  Bahia 

an^nteVA11  Steam  Navigation  Company,  and  the  substance  of  it  was 

C,  and  2>.        as  follows :  — 

agents.    The 

transactions 

being  separate,       In  February  1838,  William  Duff  was  entitled  to  the 

biU  for  an  ac-   excl°si*e  privilege  of  the  navigation  of  certain  parts  of 

count  of  the  Bahia, 

two  agencies 

was  multifarious  as  regarded  A. ;  but  semble,  if  the  dealings  had  not  been  separate, 
but  a  mere  continuation,  the  decision  would  have  been  otherwise. 

W.  I),  assigned  an  exclusive  trading  privilege  to  a  trustee  for  a  company  in  con- 
sideration of  receiving  one  fifth  of  the  clear  profits.  The  directors  were  to  have 
the  exclusive  management  of  the  affairs  of  the  company.  Held  that  W.  D.  was  not 
a  necessary  party  to  a  suit  respecting  the  dealings  between  the  directors  and  a  third 
party. 

A  demurrer  on  two  grounds  failed  as  to  one  and  succeeded  as  to  the  other.  No 
costs  were  given. 
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Bahia,  for  ten  years,  under  a  grant  obtained  from  the 
government  of  Brazil,  and  also  to  the  benefit  of  certain 
navigation  contracts  entered  into  with  that  govern- 
ment. 
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In  June  1838,  the  four  Plaintiffs  and  other  persons 
established  a  company,  for  the  purpose  of  carrying  on 
a  system  of  steam  navigation  in  the  bay  and  waters  of 
the  province  of  Bahia,  and  elsewhere  along  the  coast  of 
Brazil,  and  which  was  called  "  The  Bahia  Steam  Na- 
vigation Company.'9 

By  an  indenture  dated  in  September  1838,  Duff*  as- 
signed all  his  interest  in  these  contracts  and  privileges 
to  a  trustee  for  the  company.  Duff,  as  a  consideration, 
was  to  receive  3000/.  from  the  company  from  the  instal- 
ments on  the  shares,  and  a  fifth  share  of  the  net  profits 
after  payment  of  the  dividends  and  other  expenses. 

The  deed  of  settlement,  which  recited  the  assignment 
from  Duffy  contained  the  usual  clauses  that  the  Directors 
should  have  the  exclusive  management  of  the  affairs  of 
the  company. 

In  1838,  four  of  the  Defendants,  William  Had  field, 
Charles  G.  Hadfield,  Anthony  J,  Armando,  and  Robert 
W.  Wood,  carried  on  the  business  of  merchants  both  at 
Liverpool  and  Bahia,  under  the  firm,  at  Liverpool,  of 
Hadfield,  Wood  and  Co.,  and  at  Bahia,  of  Armando, 
Hadfield,  and  Wood. 

In  September  1838,  the  Directors  of  the  company 
agreed  with  the  Liverpool  firm,  that  the  Bahia  firm 
should  be  the  agents  of  the  company  there,  with  a  com- 
mission for  their  services. 


Oo  2 


In 
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1842.  In  April  1840  Wood  retired,  and  the  other  two  De- 

fendants, Jose  M.  Braga  and  Manoel  P.  Bozas  became 
partners  with  Messrs.  Hadfields  stnd  Armando,  and  these 
five  Defendants  carried  on  the  business  together,  under 
the  same  firms,  till  September  1841,  when  Braga  and 
Bozas  retired.  From  that  period  the  business  had  been 
carried  on  by  the  two  Hadfields  and  Armando,  under 
the  firm  of  Hadfields  and  Armando  at  Liverpool,  and 
Armando,  Hadfield  and  Co.  at  Bahia. 

By  a  letter,  dated  the  12th  of  August  1841,  the  com* 
pany  determined  the  agency  of  Armando,  Hadfield  and 
Co.,  who,  however,  acted  until  October  1841,  when  the 
new  agents  of  the  company  commenced  acting.  The 
former  agents,  however,  refused  to  deliver  the  property 
of  the  company  in  their  possession. 

The  bill  stated  transactions  of  business,  by  means 
of  which  the  parties  in  Bahia  became  indebted  to  the 
Plaintiffs ;  but  it  was  not  very  clearly  stated  in  the  bill, 
whether  the  agencies  and  dealings  between  the  Plaintiffs 
and  the  several  firms  had  been  separate  and  distinct,  or 
mere  continuations  of  the  original  arrangements.  The 
Court,  however  (a)  (taking  the  statements  most  against 
the  pleader),  held  them  separate,  and  it  is  therefore 
not  necessary  to  detail  the  circumstances  affecting  that 
point 

The  bill  was  filed  against  Wood  and  the  other  partners, 
and  charged,  that  the  Defendants  ought  to  account  for 
what  they  or  any  of  them  had  received  since  their 
agency  was  determined.  It  prayed  an  account  of  all 
the  dealings  and  transactions  between  the  said  Defend- 
ants, or  any  of  them,  as  constituting  the  said  firms  of 

Armando, 
(a)  See  pott,  S&4. 
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Armando,  Hadfields  and  Wood,  and  Armando,  Had/kids        1842. 
and   Co.,  as  agents    of  the  Bahia  Steam  Navigation 
Company,  and  all  sums  of  money  possessed  and  re- 
ceived by  the  said  Defendants  respectively,  or  by  any 
of  them,  &c. 

The  Defendant  Wood  put  in  a  demurrer  to  this  bill 
upon  two  grounds:  1st,  for  multifariousness;  and,  2dly, 
because  Mr.  Duff  had  not  been  made  a  party. 

Mr.  Kindersley  and  Mr.  Lewis,  in  support  of  the  de- 
murrer. This  bill  is  multifarious.  It  seeks  to  have  the 
accounts  taken  between  the  Plaintiffs  and  three  distinct 
firms.  Two  agencies  with  different  parties  cannot 
be  comprised  in  one  bill,  for  the  Defendants  have  no 
common  interest;  here,  Wood  has  no  interest  whatever 
in  the  transactions  which  took  place  after  his  retirement 
in  April  1840,  between  the  Plaintiffs  and  the  other  De- 
fendants. 

Secondly,  Diff  is  a  necessary  party;  for  though  the 
Directors  may  represent  the  company,  they  do  not  re- 
present Dtff,  who  has  a  material  interest  in  the  accounts 
to  be  taken  in  this  suit 

Mr.  Pemberion,  Mr.  G.  Turner,  and  Mr.  Piggott,  con- 
tra.    The  rule  of  pleading  as  to  multifariousness  does 
not  require  that  every  Defendant  shall  be  interested  in 
every  portion  of  the  relief.     In  Campbell  v.  Mackay  (a), 
A.  and  B.  were  trustees  under  one  deed,  C.  and  D. 
under  a  second,  and  A.,  B.,  *nd  C.  were  trustees  under 
a  will.     It  was  held  that  a  bill,  by  the  children  en- 
titled under  the  three  instruments,  against  A.,  B.9  C, 
and  JD.,  for  an  account  and  administration  of  the  pro- 
perty 
(a)  l  MyU  £  Or.  605. 
Oo  3 
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1842.       perty  comprised  in  the  two  deeds  and  will  was  not  mul- 
tifarious. 


Benson 

v, 
ELadfield. 


It  is  always  a  question  of  convenience,  and  it  would 
be  most  inconvenient  to  split  these  matters  and  make 
them  the  subject  of  three  distinct  suits.  The  agencies 
were  not  distinct  and  separate  appointments,  but  mere 
continuations  of  the  first.  It  will  be  necessary,  also,  to 
ascertain  what  was  due  to  the  Plaintiffs  at  the  dis- 
solution of  the  first  firm,  in  order  to  see  what  is  to  be 
charged  against  the  second,  as  from  its  commencement ; 
so  the  balance  handed  over  to  the  third  can  only  be 
known  by  taking  the  accounts  of  the  second  partner- 
ship. It  is  manifestly  the  most  convenient,  where  the 
other  Defendants  are  interested  in  the  whole  accounts, 
to  include  the  whole  matter  in  one  suit. 

Duff'  was  no  party  to  the  contract  between  the  Plain- 
tiffs and  the  Defendants ;  though  entitled  to  a  share  in 
the  clear  profits,  he  is  not  a  partner.  To  hold  that  he 
was  a  necessary  party  to  this  suit  would  be  to  lay  down 
that  he  must  be  a  party  to  all  litigation  between  the 
Directors  and  every  other  person  with  whom  they  may 
have  had  dealings. 

Mr.  Kindersley,  in  reply. 


Nov.  26.  The  Master  of  the  Rolls. 

This  case  came  on  upon  a  demurrer  to  the  bill, 
filed  by  the  Defendant  Wood.  He  objects  to  the  bill  on 
two  grounds,  first,  because  he  says  there  are  not  proper 
parties  to  the  bill,  and  next  because  the  bill  is  multi- 
farious. 

Upon 
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Upon  the  question  of  parties,  it  seems,  that  a  person  1842. 
of  the  name  of  William  Duff  is  entitled  to  a  certain 
share  of  the  profits  arising  from  carrying  on  the  con- 
cern: for  by  the  agreement  between  him  and  the 
persons  by  whom  this  company  was  formed,  the  profits 
arising  from  the  general  transactions  of  the  trade  were 
to  be  distributed  in  such  a  manner  that  Mr.  William 
Duff  had  an  interest  in  a  portion  of  those  profits;  Mr. 
Duff  was  not  to  interfere  with  the  business  of  the  con- 
cern, for,  according  to  an  arrangement  between  the 
parties,  the  business  was  to  be  carried- on  by  the  Direc- 
tors, and  according  to  the  terms  of  their  agreement  they 
were  to  deal  in  such  manner  as  they  thought  fit;  and  in 
short  they  were  at  liberty  to  deal  like  any  other  com- 
pany with  other  persons  for  the  purpose  of  carrying 
on  the  business  of  the  concern.  In  carrying  on  the 
business  of  the  concern,  they  entered  into  a  particular 
contract  with  one  of  the  firm  or  partnership  in  which 
the  Defendant  was  a  partner.  The  nature  of  that  pro- 
ceeding is  set  forth  in  this  bilk  The  firm  of  Armando 
and  Co.  was  to  represent  the  company  upon  all  occa- 
sions, to  promote  and  protect  its  interest,  to  advise  and 
assist  the  officers  and  clerks,  and  all  persons  in  their 
employ,  and  to  have  the  control  of  them,  under  such 
limitations  and  instructions  as  should,  from  time  to  time, 
be  transmitted  by  the  Directors;  they  were  to  distribute 
2000  shares,  reserved  for  the  Brazils,  amongst  such 
persons  as  should  be  deemed  most  advantageous  to  the 
company ;  were  to  receive  th6  deposits  and  instalments, 
and  also  to  receive  from  the  captains  and  superintendent 
the  earnings  of  the  vessels,  and  to  remit  all  monies  to  the 
order  of  the  Directors.  For  these  purposes  they  entered 
into  particular  contracts;  and  the  question  which  arises 
here  is  simply  this,  whether  the  Directors  aire  to  have 
an  account  of  any  of  the  dealings  which  they  entered 
into  with  any  persons  in   relation   to   the    business 

O  o  4  carried 
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1842.  carried  on,  without  Mr.  Duff  being  a  party  to  the  ao 

^^^  count     It  is  said  he  has  an  interest  in  the  profits.     He 

v.  has  an  interest  in  the  ultimate  general  profits  of  the 


Hadfield. 


concern,  but  he  has  no  interest  in  any  particular  trans- 
actions, otherwise  than  as  they  affect  the  general  account 
on  which  the  ultimate  profits  will  be  shown.  The  pro- 
position, however,  is,  that  the  Directors  of  the  company 
are  to  have  no  dealings  with  anybody,  and  no  redress 
from  this  Court  in  respect  of  any  dealings,  unless  they 
make  party  to  the  suit  Mr.  William  Duff*  who  has 
contracted  to  give  them  the  whole  and  sole  management 
of  the  concern,  the  right  to  settle  accounts  and  to  carry 
on  all  the  dealings  of  the  concern.  They  are  not,  in 
short,  to  have  any  account  from  anybody  in  this  Court 
without  the  participation  of  Mr.  Duff.  The  argument 
must  go  further,  and,  on  the  other  hand,  the  agents  with 
whom  the  Directors  may  have  had  any  transactions  are 
not  to  have  a  right  to  enforce  their  own  contracts  against 
the  Directors  if  such  Directors  choose  to  object,  that 
Mr.  Duff  is  not  a  party.  I  am  of  opinion  this  Court 
has  never  gone  such  a  length  as  to  make  it  necessary 
for  a  person  in  the  situation  of  Mr.  Duff  to  be  a  party 
to  a  bill  like  the  present  I  think,  therefore,  that  that 
part  of  the  demurrer  fails. 

With  respect  to  the  other  ground  of  demurrer,  the 
case  stands  thus :  a  certain  firm  established  at  Bahia, 
became  in  the  month  of  November  1838,  the  agents  for 
the  company.  That  firm  consisted  of  four  persons, 
William  Hadfield,  Robert  Wood,  Charles  Hadfield,  and 
Anthony  Armando,  and  they  continued  to  be  the  agents 
until  the  25th  of  April  1840.  Upon  that  day,  Mr. 
Wood,  who  is  here  the  demurring  party,  ceased  to 
be  a  partner  in  that  firm,  and  two  other  persons,  named 
Braga  and  Bozos,  then  became  partners.  After  the 
25th  of  April  1840  the  partners  constituting  the  new 

firm 
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firm  acted  as  agents,  and  they  continued  to  do  so  until,        1842. 
I  think,  the  month  of  October  1841,  new  agfents  having     VtTv"^ 
been  appointed  by  the  Plaintiffs  by  the  letter  of  August  v. 

1841,  who  began  to  act  in  the  month  of  October  1841.     Hadfibld- 
There  was  between  August  and  October  another  change 
in  the  partnership  firm  of  those  agents,  for  on  the 
6th  of  September  1841  Braga  and  Rozas  ceased  to  be 
partners. 

Now  considering  the  nature  of  this  agency,  as 
set  forth  in  the  bill,  there  is,  as  it  appears  to  me,  a 
very  great  probability  that  the  agency  transactions 
which  had  been  commenced  whilst  the  partnership  was 
constituted  in  one  particular  mode,  were,  as  to  many  of 
them,  continued,  from  time  to  time,  during  the  whole 
series  of  the  dealings.  And  I  can  very  well  conceive  a 
case  properly  stated,  in  which  it  would  be  quite  neces- 
sary, and  it  may  ultimately  be  quite  necessary  in  this 
case,  to  continue  any  person  who  was  a  partner  in  one 
of  these  agency  firms,  a  party  to  this  cause  by  which 
these  accounts  are  to  be  taken.  The  continuing  part- 
ners, it  is  plain,  have  treated  it  as  a  matter  of  that  sort, 
for  from  the  statement  of  the  bill,  one  account  was  ren- 
dered of  the  transactions  that  took  place  from  November 
1888  to  the  beginning  of  July  1889 :  that  was  agreed  to 
be  right  by  all  parties,  and  must  have  been  right,  be- 
cause, during  that  time,  no  alteration  took  place  in  the 
firm;  but  after  the  alteration  had  taken  place  in  the 
firm,  and  in  the  month  of  July  1841,  there  was  an  ac- 
count rendered  by  Armando^  who  was  a  partner  in  both 
firms,  though  constituted  of  different  sets  of  partners, 
which  continued  the  transactions,  as  I  understand  the 
statement  in  this  bill,  from  the  beginning  of  July  1839 
until  the  month  of  May  1841 ;  that  is,  continuing  it  on 
through  the  time  when  the  change  had  taken  place  in 
the  month  of  April  1840.    It  seems  to  me  therefore 

probable, 
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1842.  probable,  that  there  was  such  a  continuation  of  transac- 
tions as  would  make  it  proper  to  have  all  these  persons 
parties,  and  it  was  strongly  argued  to  be  so  on  the  face 
of  the  bill. 

At  the  time  the  demurrer  was  argued,  I  certainly  had 
some  considerable  doubt  with  respect  to  the  frame  of 
the  bill,  how  far  it  contained  such  allegations  as  appeared 
to  render  it  necessary  to  continue  as  parties  to  the  suit 
the  different  persons  parties  to  the  transactions.  I  have 
read  the  bill  carefully  for  that  purpose,  and  I  think  it 
does  not  contain  such  allegations ;  on  the  contrary,  I 
think  the  allegations  (which  ought  to  be  taken  strongly 
against  the  pleader)  such,  that  if  they  were  sustained, 
would  show  that  there  was  a  separate  dealing  with  one 
firm  up  to  the  20th  of  April  1840,  and  a  distinct  deal- 
ing with  the  other  after  that  time.  The  bill  certainly 
does  seek  to  charge  all  the  parties,  and  among  them 
Mr.  Woody  with  the  separate  transactions  which  com- 
menced subsequently  to  the  time  when  he  ceased  to  be 
a  partner.  That  being  the  nature  of  the  allegations,  I 
think,  as  regards  Mr.  Wood,  it  is  multifarious  as  it  now 
stands,  and  I  must  allow  the  demurrer  for  multifarious- 
ness, giving  to  the  Plaintiffs  leave  to  amend. 


The  question  of  costs  (a)  having  been  mentioned, 

The  Master  of  the  Rolls  said,  that  as  one  of  the 
grounds  of  the  demurrer  had  succeeded  while  the  other 
had  failed,  he  should  give  no  costs,  (b) 

(a)  Ord.  Can.  17.  (b)  Davis  v.  Rcid,  5  Sim.  443. 
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1843. 

BODDINGTON  *  WOODLEY.  (a)  **•  "• 

npHIS  was  a  motion  to  dispauper  the  Defendant     It  An  officer 

"*■    appeared  that  the  Defendant  was  a  commander  in  p^^aSiaaiu- 

tbe  navy,  and  entitled  to  half  pay,  amounting  to  150/.  a  mg  to  i5o/.  a 

year.   He  was  now,  and  had  been  since  February  1841,  a  noTalienable" 

prisoner  in  the  Fleet9  and  there  were  several  attachments  *jN  not  ^ 
f         i  .         i  .       #.  .11  allowed  to 

issued  against  him  for  sums  amounting  altogether  to  proceed  m 

about  800i     Being  desirous  of  taking  the  benefit  of  the  forf^  Pa*.  A 
°  °  pent,  and  that 

Insolvent  Debtors*  Act,  a  vesting  order  of  his  estate  notwithstand- 
and  effects  had  been  made  on  the  5th  of  June  1841.  ^rTthe'be- 
On  the  2d  of  July  his  schedule  was  filed*    It  also  ap-  nefit  of  the 
peared  that  since  the  Defendant  had  been  taken  to  the 
Fleet>  he  had  received  from  friends  several  hundred 
pounds  as  donations.    He  had  a  wife  and  seven  chil- 
dren. 

On  the  5th  of  September  1842  the  Defendant  obtained 
an  order  to  defend  this  suit  in  Jbrtnd  pauperis,  upon  the 
usual  affidavit  that  he  was  not  worth  51.  after  payment 
of  his  just  debts,  bis  wearing  apparel  and  the  matters  in 
question  in  the  cause  only  excepted. 

The  Plaintiff  now  moved  that  the  order  of  the  5th  of 
September  1842  might  be  discharged. 

Mr.  Eldertoti,  in  support  of  the  motion. 

The  Defendant  is  still  entitled  to  his  half  pay,  oi 
which  he  cannot  by  charge  or  assignment  deprive  him- 
self: being  in  possession  and  receipt  of  this  income,  he 
ought  not  to  be  permitted  to  defend  in  forma  pauperis. 

Mr. 
(a)  Ex  relatione. 
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1842.  Mr.  Torriano,  contra.  The  1  &  2  Vict.  c.UO.  gives  to 

j^^C^*-  the  Court  for  relief  of  Insolvent  Debtors  a  power,  with 

v.  the  consent  of  the  Admiralty,  to  take  an  insolvent's 


Woodlbt. 


half  pay,  or  part  of  it,  to  satisfy  his  creditors,  and  there- 
fore the  half  pay  to  which  this  Defendant  is  entitled  is 
not  at  his  own  disposal,  and  his  affidavit  in  which  he 
stated  that  he  was  not  worth  5L  is  strictly  true.  He 
cited  from  Whitelocke  v.  Baker  (a),  an  expression  of 
Lord  Eidon  as  to  dispaupering  the  Plaintiff:  "  The  Court 
always  is,  and  I  hope  always  will  be,  tender  upon  that" 
Romilly  v.  Grint  (b)  was  also  cited. 

The  Master  of  the  Rolls  (withbut  hearing  a  reply) 
said,  this  is  a  very  distressing  case,  and  there  are  cir- 
cumstances which  the  Plaintiff  might  properly  take 
into  consideration:  but  what  I  have  to  consider  is, 
whether  an  officer  having  half  pay  is  justified  in  making 
an  affidavit  that  he  is  not  worth  Si.  I  am  of  opinion 
that  he  is  not,  because  half  pay  is  given  without  power 
to  dispose  of  it,  in  order  to  enable  him,  whenever  the 
government  may  call  upon  him,  to  be  prepared  to  serve 
his  country.  The  Admiralty  may,  it  is  true,  apply  a 
portion  of  his  half  pay  to  satisfy  the  creditors  under  his 
insolvency;  but  it  would  not  be  consistent  with  the 
duty  of  the  Admiralty  to  deprive  him  of  his  half  pay 
to  such  an  extent  as  to  enable  him  to  say  that  he  is 
not  worth  Si.  The  case  seems  very  distressing,  but  I 
must  discharge  the  order  with  costs. 

(a)  13  Vet.  516.  (6)  S  Bern.  186. 
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•      1842. 

STURCH  v.  YOUNG.  Kov.  *5. 

rjlHIS  was  a  motion  on  behalf  of  the  Plaintiff  for  the  A  mortgagee 
-*-  production  of  documents,  and  for  a  receiver.    It  was  w^ f^j^  ^ 
stated  that  the  Plaintiff  was  a  mortgagee,  having  the  legal  not  entitled  to 
estate  vested  in  him,  and  the  grounds  on  which  the  receiver  pointed  by*fie 
was  asked  were,  that  the  tenants  were  very  numerous,  ?ourt?  "t" 

and  that  there  was  a  difficulty  in  collecting  the  rents.       tenants  may 

be  numerous, 
Mr.  Benshav,  for  the  Plaintiff,  argued,  that  under  2JjJ||jJ£llte 
these  circumstances,   the  mortgagee,   if  he  took  pos-  collect, 
session,  would  be  entitled  to  appoint  a  receiver,  and  no^^f* 
charge  the  expenses  against  the  mortgagor,  and  that,  motion  em- 
therefore,  it  would  be  more  satisfactory  to  have  the  objects,  and 

security  of  a  receiver  appointed  under  the  Court  thc  P^'P*1 

J  rr  one  fails,  the 

Mr.  Pemberton,  for  Mrs.  Young,  who  was  entitled  to  must  pay  the 
an  annuity  subject  to  the  charge,  did  not  oppose.  COi? °*™e 

Mr.  Younge,  contrd.  I  do  not  resist  the  production  of 
the  documents,  but  as  to  the  other  part  of  the  motion, 
a  legal  mortgagee  has  no  right  to  come  here  for  a  re- 
ceiver.   He  is  at  liberty,  if  he  pleases,  to  take  possession. 

(The  Master  of  thc  Rolls.  I  think  you  are  right 
on  that  point) 

Then  the  Plaintiff,  having  joined  two  objects  in  his 
notice  of  motion,  and  having  failed  in  the  principal  one, 
ought  to  pay  the  costs  of  the  application. 

The  Master  of  the  Rolls,  on  that  ground,  thought 
the  Plaintiff  ought  to  pay  the  costs. 


See  Bomthon  v.  Hockmore,  1  Fern.  516.;  Godfrey  v.  Watson, 
3  Atk.  518.;  Davit  v.  Dendt/t  3  Mad*  170.;  Bcmey  v.  SewtU, 
1  Joe.  4*  W.  647. 
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1843. 


1842. 

Nov.  19.  21, 

22,  25. 

1843. 
Jan.  12. 

A  testator 
gave  his  per- 
sonal and 


BYNG  v.  LORD  STRAFFORD. 

rr*HE  question  in  this  case  was,  whether  upon  the 

■*■    true  construction   of  the   will  and  codicils  of  the 

testator,  the  Plaintiff  George  Byng  was  entitled  to  the 

landed  estates   residuary  personal  estate  of  the  testator  for  life,  or  ab- 
to  A.  for  life.        .   .  i 
andafterwards  solutely. 


The  Right   Honourable  William  Earl  of  Strafford 
made  his  will  dated  the  25th  of  October  1774,  which,  so 

far 


to  B.  for  life, 
and  then  to 
the  eldest  son 
of  C, and 
afterwards  to 
his  second, 
third,  or  any 

later  sons  he  might  have  by  D.,  and  then  to  the  eldest  son  and  other  sons  suc- 
cessively of  J?.;  but  all  these  to  be  subject  to  the  out  payments  and  legacies  fol- 
lowing. The  testator  declared,  "  that  if  the  legacies  and  conditions  of  his  will 
were  not  complied  with  exactly,  then  he  left  all  the  advantages  of  it  to  the  next 
person  in  succession,  subject  to  those  legacies,  and  so  on,  unless  they  were  dis- 
charged." He  gave  many  legacies  and  annuities  by  thirteen  codicils,  which,  if  not 
paid,  those  who  were  to  inherit  his  personal  estate  were  to  be  subject  to  the  pe- 
nalties in  his  will,  and  his  personal  estate  was  to  go  to  the  next  he  had  entailed  it 
on.  C.  had  several  sons.  Held,  that  subject  to  the  prior  life  estates,  the  eldest  son 
of  C.  took  the  personal  estate  absolutely. 

It  is  the  duty  of  the  Court  to  give  effect  to  the  intention  of  testators,  a*  far  as  the 
rules  of  law  will  permit;  but  if  a  testator  uses  words,  which  by  their  plain  import 
give  an  absolute  estate,  the  circumstance  of  his  giving  the  same  absolute  estate  to 
a  succession  of  legatees,  in  a  manner  incompatible  and  inconsistent  with  the  free 
enjoyment  of  the  property  plainly  given  to  the  first,  will  not  authorise  the  Court 
to  alter  the  effect  of  the  words  by  which  that  property  is  given. 

The  first  legatee  of  a  quari  estate  tail  in  personalty  takes  the  absolute  interest, 
notwithstanding  a  manifest  and  avowed  intention  to  give  a  succession  of  limited 
interests. 

If  an  absolute  interest  be  given  upon  an  express  condition,  which  may  be  lawful 
in  itself  but  is  incompatible  with  the  free  enjoyment  of  the  property,  the  Court  Joes 
not  modify  the  absolute  interest,  for  the  purpose  of  giving  effect  to  the  condition, 
but  declares  the  condition  void  for  the  purpose  of  supporting  the  absolute  interest. 

Where  the  condition  intended  to  be  annexed  to  a  gift  is  inconsistent  with  and 
repugnant  to  the  gift  itself,  the  condition  is  held  to  be  wholly  void. 

If  a  testator  were  to  give  all  his  real  estate  to  A.  in  fee,  and  then  to  B.  in  fee, 
and  afterwards  to  C.  in  fee,  or  to  give  all  his  personal  estate  to  .4.,  and  then  to  2?., 
and  afterwards  to  6'.,  there  is  no  rule  of  construction  authorising  the  Court  to 
restrict  the  estate  given  to  A.  to  a  life  interest  for  the  purpose  of  giving  effect  to 
the  gifts  to  B.  and  C. 

It  has  been  established,  that  the  words  of  a  will  must  be  construed  with  reference 
to  the  subject  matter,  and  that  the  same  words,  even  in  the  same  sentence,  may 
have  one  effect  in  their  application  to  real  estate,  and  another  effect  in  their  ap- 
plication to  personal  estate. 
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far  as  is  material,  was  as  follows:  —  "I  William  Earl  1843. 
of  Strafford  find  it  necessary  to  make  a  new  will  in- 
stead of  the  last  will  made  in  1759,  by  the  death  of* 
many  friends  and  relations,  and  the  ingratitude  and 
misbehaviour  of  Others  of  them.  I  leave  to  my  dear 
wife,  Anne  Countess  of  Strafford,  all  my  personal  estate 
whatsoever,  except  the  furniture  of  IVentworth  Castle, 
for  her  life,  subject  to  the  following  outpayments  and 
legacies.  I  also  leave  to  my  wife,  Anne  Countess  of 
Strafford,  all  my  houses,  gardens,  parks  and  woods,*  and 
all  my  landed  estates  for  her  life,  and  afterwards  all  my 
personal  and  landed  estates  to  my  eldest  sister,  Lady  Anne 
Conolly,^;*  her  life,  and  then  to  the  eldest  son  of  George 
Byng  Esq.  of  Wrotham  Park,  and  afterwards  to  his 
second,  third,  or  any  later  sons  he  may  have  by  my  niece 
Anne,  Mrs.  Byng,  and  then  to  the  eldest  son,  and  other 
sons  successively,  of  the  Earl  of  Buckingham,  by  my 
niece  Caroline.  But  all  these  to  be  subject  to  the  fol- 
lowing outpayments  and  legacies.  I  leave  to  my  dear 
wife,  Anne  Countess  of  Strafford,  the  sum  of  15,000/.,  to 
dispose  of  for  ever  as  she  pleases,"  &c.  &c.  The  tes- 
tator then  gave  certain  legacies  and  annuities  for  life, 
and  proceeded  as  follows :  —  "If  the  legacies  and  con- 
ditions of  this  my  will  is  not  complied  with  exactly, 
then  I  leave  all  the  advantages  of  it  to  the  next  person 
in  succession,  subject  to  these  legacies  and  so  on,  unless 
they  are  discharged." 

The  testator  appointed  four  executors  "  to  that  his 
last  will,  as  they  were  so  honest  and  able  to  see  it  justly 
executed," 

The  testator  afterwards  made  thirteen  codicils  to  his 
will. 

By 
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1843.  By  the  first  codicil,  after  giving  pecuniary  legacies 

and  annuities,  he  proceeded:  —  "  If  these  legacies  are 
not  paid  punctually,  those  that  inherit  my  personal 
estate  are  subject  to  the  penalties  in  my  will." 

By  the  second  codicil,  he  gave  some  legacies  and 
annuities,  "  to  be  paid  on  the  same  conditions  as  the 
other  annuities  he  had  left." 

By  the  third  codicil  he  appointed  Lord  Tkmiorm  a 
trustee  and  executor,  "  as  his  Lordship's  great  abilities 
and  integrity  will  make  it  give  him  little  trouble,  and  se- 
cure to  me  the  fulfilling  what  I  think  is  just  and  right;" 
and  he  gave  further  legacies  and  annuities,  and  pro- 
ceeded:— "  If  these  legacies  are  not  exactly  paid,  those 
that  have  my  personal  estate  are  to  be  subject  to  the 
penalty  in  my  will." 

By  the  fourth  codicil  he  gave  an  annuity  to  his  coach- 
man, and  proceeded :  —  "  I  mean  this  legacy  to  be 
secured  to  him  the  same  as  the  others  I  have  left,  and 
that  my  trustees  and  executors  will  see  it  performed." 

By  the  sixth  codicil  he  gave  legacies,  "  to  be  faith- 
fully paid  under  the  same  restraints  as  the  others  in  my 
will  and  codicils." 

By  the  seventh  codicil  he  gave  annuities  and  legacies, 
and  proceeded :  —  "  On  failure  of  my  heirs  to  my  per- 
sonal estate  doing  this,  they  are  to  be  subject  to  the 
same  penalties  in  my  will  for  not  paying  the  other 
legacies  and  annuities.  I  leave  to  Frederick  William 
Weniwarth  Esq.,  of  Dorsetshire,  the  sum  of  50002.,  and 
to  Mrs.  Wentworth  his  wife  the  sum  of  2000/.  My  heirs, 
on  failure  of  this  payment,  to  be  subject  to  the  penal- 
ties 


CASES  IN  CHANCERY. 

ties  in  my  will :  provided  the  said  Frederick  William 
Wentworth  Esq.  never  turns  out  or  raises  the  rent,  and 
lets  them  have  leases  of  twenty-one  years  to  any  person 
that  ever  was  my  domestic  servant,  and  has  any  farm 
belonging  to  my  estate  about  Wentworth  Castle  or  Wake- 
jield  in  Yorkshire.  On  failure  of  this  condition,  his  and 
his  wife's  legacy  to  be  void." 

By  the  eighth,  he  expressed  himself  as  follows :  — 
"  I  William  Earl  of  Strafford  write  this  codicil  to  be 
added  to  the  other  codicil  of  my  last  will,  that  I  would 
have  all  the  conditions  and  legacies  in  my  will  and 
codicils  exactly  executed  as  I  have  directed,  with  the 
penalty  of  any  failure  as  I  have  directed/'  He  then 
proceeded  to  give  two  pecuniary  legacies,  and  devised 
a  real  estate. 

By  the  ninth,  he  gave  annuities  and  proceeded :  — 
"  My  heir  to  be  subject  to  all  former  penalties  relating 
to  my  legacies,  if  these  are  not  regularly  paid." 

By  the  tenth,  he  gave  further  legacies  and  annuities, 
and  proceeded :  —  "  These  legacies  to  be  exactly  paid 
by  whoever  has  my  personal  estate,  or  else  my  personal 
estate  to  go  on  the  same  conditions  to  the  next  I  have 
entailed  it  to.'9 

The  twelfth,  he  commenced  as  follows :  —  "I  add 
this  codicil  to  my  will,  which  is  to  be  fulfilled  by  my 
heir  to  my  personal  estate,  or  else  he  is  to  forfeit  to  the 
next  person  I  make  my  heir  all  I  have  left  him,"  and 
he  then  proceeded  to  give  further  legacies  and  an- 
nuities. 
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The  testator's  wife  died  in  1785. 

The  testator  died  in  1791. 
Vol.  V.  Pp 


George 
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George  Byng  of   Wrotham   Park,  in   the  said  will 
named,  had  four  sons,  namely,  the  Plaintiff,  George  Byng 
his  eldest  son,  and  John  Byng,  William  Byng,  and  Robert 
Strafford     fyWL*  w^°  were  a^  ^vmS  at  t*le  death  of  the  testator. 

Immediately  after  the  testator's  death  a  suit  was  in- 
stituted for  the  administration  of  his  estate,  and  many 
proceedings  were  had  therein,  which  it  is  not  necessary 
to  state,  (a)  The  fund  was  brought  into  Court,  and  the 
interest  was  paid  to  Lady  Anne  Conolly  for  life. 

Lady  Anne  Conolly  died  in  1797,  and  the  dividends 
were  thereupon  ordered  to  be  paid  to  the  Plaintiff  George 
Byng  during  his  life,  without  prejudice  to  his  claim  to 
the  capital. 

In  1841,  the  Plaintiff  filed  his  bill  of  revivor  and 
supplement,  praying  a  declaration  that  he  was  absolutely 
entitled  to  the  clear  residuary  personal  estate  of  the 
testator,  and  which  now  consisted  of  about  375,000/. 
Consols  remaining  in  Court. 

The  next  of  kin  of  the  testator  resisted  the  claim, 
contending  that  the  several  persons  to  whom,  in  suc- 
cession, the  testator's  personal  estate  had  been  be- 
queathed after  the  death  of  Lady  Anne  Conolly,  were 
entitled  only  to  life  interests  therein ;  and  that  subject 
to  such  life  interests,  the  testator's  personal  estate  was 
undisposed  of  by  his  will,  and  had  devolved  upon  the 
testator's  next  of  kin. 


The  cause  now  came  on  for  hearing,  together  with  a 
petition  for  payment  of  the  fund  to  the  Plaintiff. 

Mr. 

(n)  See  Howe  v.  Earl  of  Dartmouth,  1mVct*  137. 
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Byng 
Mr.  KindersUy  and  Mr.  E.  R  Smith,  Sir  C.  Wetherell,  v. 

Mr.  Hodgson  and  Mr.  Sidebottom9  Mr.  Turner  and  Mr.    ^Jjjjjp, 

Lovat9  Mr.  Z>«J  and  Mr.  Hoare,  Mr.  Purvis,  Mr.  Har- 

wood^  and  Mr.  Craig,  for  the  Defendants. 

Mr.  Pemberton,  in  reply. 

The  arguments  are  noticed  in  the  judgment,  and 
the  authorities  referred  to  were  the  following:  — 

2  Pom.  Deo.  (Jartnan)  (a),  Chorlton  v.  Taylor  (b)9 
Dover  v.  Gtegory  (c)9  Elton  v.  Shephard  (d)9  Adamson  v. 
Armitage(e\  Stretch  v.  Watkins(g)9  Page  v.  Leaping- 
weU(h)9  Gilbert  on  Devises  (i),  Henvell  v.  Whitaker  (k),  Boe 
dem.  Barnes  v.  Blackett  (l)9  Newland  v.  Marjoribanks  {m)9 
Doe  dem.  Lean  v.  Zian  (n),  Tife  Countess  of  Bridgewater 
v.  Zfo  Dwfo?  of  Bolton  (o)9  Hockley  v.  Manxbey(p),  Jfffery 
v.  Honywood(q)9  Vaughan  v.  Tfe  Marquis  of  Head" 
fort  (r),  Horseman  v.  ^Wg/  (5),  Legaoood  v.  Burrish  (t)9 
Fearneon  Canting.  Bern.  («),  Beard  v.  JVestcott  (v)9  Dain* 
toy  v.  Daintry  (to),  Newman  v.  Nightingale \x)9  Garden 
v.  Pulteney  (y)9  Hayes  v.  Hayes  (z)9  Goodtitle  v.  £rf- 
monds.  (aa) 

The 


(a)  p.  411.  el  *?£. 

(6)  5  F«.  4-  JR.  160. 

(c)  lOSrro.  393. 

(rf)  1  A  C.  C.  532. 

(*)  19  fi?«.  416. 

(g)  1  Afari.  253. 

(A)  18  Vet.  465. 

(i)   ii.  21. 

(A)  3  -Ruu.  543. 

(/)  Coicp.  235. 

(m)  5  Taim*.  268. 

(n)  \Ad.$'E.(N.C.)229. 

(o)  6  Mod.  106. 

pP 


(p)  1  P«.  jun.  143. 
(q)  4  JUarf.  398. 
(r)  10  tfm.  659. 
(*)  1  Jac.  #  FT.  381. 
(/)  Roil.  Abr.  836. 
(ft)  p.  535. 
(0)  5  TfctmJ.393. 
(w)  6  T.  R.  307. 
(*)  1  Car,  541. 
(jO  2  Eden,  323. 
(2)  4  jRku.SH. 
(aa)  7  T,  12.  635. 
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1843.  The  Master  of  the  Rolls. 

In  this  cause,  the  question  is  whether  the  Plaintiff 


Mr.  Byng  is  entitled,  absolutely  or  for  life  only,  to  the 
residuary  personal  estate  of  the  Earl  of  Strafford,  who 
Jan.  12.       died  in  March  1791. 

The  estate  was  administered  under  a  decree  of  the 
Court,  and  the  right  of  Mr.  Byng,  to  a  life  interest  at  least, 
being  clear,  an  order,  dated  2d  July  1807,  was  made  for 
the  payment  to  him  of  the  interest  during  his  life.  That 
order  was,  however,  expressly  made  without  prejudice 
to  such  claim  as  he  might  have  to  the  capital;  and 
the  question  as  to  his  right  to  the  capital  being  thus 
left  open,  is  now,  for  the  first  time,  brought  on  for 
adjudication. 

The  question  depends  upon  the  construction  of  the 
Earl  of  StrqffbrcFs  will,  which  was  dated  the  25th  day 
of  October  1774,  and  was  followed  by  thirteen  codicils, 
the  first  of  them  dated  on  the  26th  of  January  1778,  and 
the  last  on  the  9th  of  January  1791,  about  two  months 
before  the  testator's  death. 

All  the  instruments  are  inartificially  expressed,  and 
were  probably  drawn  without  professional  advice  or 
assistance. 

The  words  "  all  my  personal  and  landed  estates," 
which  in  this  will  are  employed  to  describe  the  subject 
of  the  gift,  are  sufficiently  large  to  include  the  whole 
interest  to  which  the  testator  was  entitled.  He  has,  by 
using  those  words,  indicated  an  intention  to  dispose  of 
all  that  he  had ;  and  it  further  appears,  that  intending 
to  dispose  of  his  whole  estate,  real  and  personal,  he 
also  intended  his  legatees,  the  objects  of  his  bounty,  to 
enjoy  his  estate  in  succession. 

The 
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The  first  person  intended  to  take  was  the  Countess, 
who  died  in  the  testator's  lifetime.  Certain  absolute 
gifts  were  made  to  her,  but  that  which,  in  effect,  was 
the  residuary  estate,  was  given  to  her  expressly  for  her 
life.  The  next  person  intended  to  take  was  Lady  Anne 
Conolly,  and  the  estate  is  also  given  to  her  expressly  for 
her  life. 
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Thus  far  the  will  provides  distinctly  a  succession  of 
life  estates,  and  it  is  plain,  that  when  the  testator  clearly 
contemplated  the  gift  of  life  interests,  he  understood 
what  words  were  proper  to  be  used  for  the  purpose  of 
giving  effect  to  his  intention. 

But  the  will,  being  to  this  extent  clear,  proceeds  in 
the  manner  which  gives  rise  to  the  question  raised  in 
this  cause. 

The  words  immediately  following  the  gift  to  "  Lady 
Anne  Conolly  for  her  life  "  are,  "  and  then  to  the  eldest 
son  of  George  Byng,  Esquire,  of  Wrotham  Parky  and 
afterwards  to  his  second,  third,  or  any  later  sons  he  may 
have  by  my  niece,  Anne,  Mrs.  Byng,  and  then  to  the 
eldest  son  and  other  sons  successively  of  the  Earl  of 
Buckinghamshire  by  my  niece,  Caroline.  But  all  these 
to  be  subject  to  the  following  outpayments  and  legacies." 

The  Plaintiff  is  the  eldest  son  of  the  George  Byng 
named  in  this  clause,  and  is  therefore  the  first  legatee 
in  the  order  of  succession  here  indicated. 


The  subject  of  the  gift  is  the  whole  interest  of  the 
testator.  There  are  no  words  directly  limiting  the  ex- 
tent of  interest  which  the  legatee  is  to  take ;  but  the 
testator  had  in  view  a  succession  of  legatees  or  interests 
after  the  first  in  the  series. 

Pp  3  Under 
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1843.  Under  these  circumstances  the  Plaintiff  claims  to  be 

entitled  to  the  absolute  interest  in  the  personal  estate. 
First,  because  the  testator  was  disposing  of  his  whole 
interest  Secondly,  because  the  gift  to  the  Plaintiff  is 
not  limited  by  the  words  "  for  life,"  or  any  equivalent 
words,  and  therefore  should,  according  to  the  ordinary 
rule,  be  deemed  to  be  absolute.  Thirdly,  because  the 
interests  given  are  charged  with  the  payment  of  various 
gross  sums  of  money  and  annuities.  And,  fourthly,  be- 
cause although  the  testator  might  contemplate  an  enjoy- 
ment by  a  succession  of  persons,  yet,  as  he  has  used 
words  which  give  the  absolute  interest  to  the  first  in 
the  series  of  successors,  whose  interests  are  not  limited, 
that  first  has  a  right  to  the  absolute  interest,  if  it  be  not 
perfectly  clear,  from  the  words  of  the  gift  or  from  other 
parts  of  the  will  and  codicils,  that  a  restriction  was  in- 
tended. 

That  the  testator  contemplated  a  succession  of  en- 
joyment by  devolution  of  property  appears  from  the  will 
and  several  of  the  codicils ;  and  for  the  next  of  kin,  it 
has  been  argued,  that  for  the  purpose  of  giving  effect  to 
the  intended  succession,  the  will  ought  to  be  so  con- 
strued, as  in  some  manner  to  restrict  the  interest  of 
Mr.  Byng,  and  those  who  were  to  succeed  him.  Some 
restriction,  they  say,  must  be  put  upon  the  words  im- 
porting an  absolute  gift,  and  as  thereis  no  indication  of 
any  intention  to  create  estates  tail,  the  restriction  must 
be  to  successive  estates  for  life. 

It  is  undoubtedly  the  duty  of  the  Court  to  give  effect 
to  the  intention  of  testators,  as  far  as  the  rules  of  law 
will  permit ;  but  if  a  testator  uses  words,  which  by  their 
plain  import  give  an  absolute  estate,  the  circumstance 
of  his  giving  the  same  absolute  estate  to  a  succession  of 
legatees  in  a  manner  incompatible  and  inconsistent  with 

the 
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the  property  plainly  given  to  the  first,  will  not  authorise        1843. 
the  Court  to  alter  the  effect  of  the  words  by  which  that 
property  is  given. 

The  first  legatee  of  a  quasi  estate  tail  in  personalty 
has  the  absolute  interest,  notwithstanding  a  manifest 
and  avowed  intention  to  give  a  succession  of  limited 
interests.  If  an  absolute  interest  be  given  upon  an 
express  condition,  which  may  be  lawful  in  itself  but  is 
incompatible  with  the  free  enjoyment  of  the  property, 
the  Court  does  not  modify  the  absolute  interest,  for  the 
purpose  of  giving  effect  to  the  condition,  but  declares 
the  condition  void,  for  the  purpose  of  supporting  the 
absolute  interest.  Where  the  condition  intended  to  be 
annexed  to  a  gift  is  inconsistent  with,  and  repugnant  to 
the  gift  itself,  the  condition  is  held  to  be  wholly  void. 
Bradley  v.  Peixoto  (a) ;  Boss  v.  Boss,  (b) 

If  a  testator  devise  to  one  in  fee,  and  if  he  dies  with- 
out any  heir  to  a  stranger  in  fee,  this  is  said  to  be  an 
attempt  to  mount  a  fee  upon  a  fee,  and  the  devise  over 
is  void  in  law.     Tilbury  v.  Barbut.  (c) 

And  if  a  testator  were  to  give  all  his  real  estate  to  A. 
in  fee,  and  then  to  B.  in  fee,  and  afterwards  to  C.  in  fee, 
or  to  give  all  his  personal  estate  to  A.9  and  then  to  B., 
and  afterwards  to  C,  there  is  no  rule  of  construction 
authorising  the  Court  to  restrict  the  estate  given  to  A. 
to  a  life  interest,  for  the  purpose  of  giving  effect  to  the 
gifts  to  B.  and  C. 

The  construction,  which,  in  cases  of  this  kind,  disre- 
gards the  gifts  over  or  the  intended  succession,  is  always 

open 

(fl)  3  Vet.  324.  (c)  5  Atie.  617. 

\b)  1  Jac.  <$•  W.  154. 

Pp  * 
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open  to  objection  in  argument,  on  the  ground  that  the 
words  of  limitation  over  are  rejected,  and  the  answer 
to  the  objection  is  (a),  that  the  words  are  not  rejected 
against  the  rule  that  every  word  in  a  will  shall,  if 
possible,  have  a  meaning,  but  because  the  testator  has 
attempted  to  do  what  the  law  will  not  permit,  or  has 
made  dispositions  of  property  which  are  inconsistent 
with  each  other. 

It  has  further  been  contended,  for  the  next  of  kin, 
that  the  testator  intended  the  real  and  personal  estates 
to  go  together,  that  the  words  are'  not  sufficient  to  give 
the  inheritance  of  the  real  estate  to  Mr.  Byng9  and  that 
consequently  the  personal  estate,  intended  to  go  with 
the  real  estate,  was  not  intended  to  belong  to  Mr.  Byng 
absolutely. 

I  conceive,  indeed,  that  in  the  endeavour  to  discover 
the  intention,  it  is  necessary  to  look  at  all  the  dispo- 
sitions he  has  made  by  his  will,  and  to  consider  the 
effect  of  them,  and  that  the  circumstance  of  his  giving 
the  real  and  personal  estates  together,  and  intending 
them  to  go  together,  is  not  to  be  disregarded.  But  it 
has  been  established,  that  the  words  of  a  will  must 
be  construed  with  reference  to  the  subject  matter,  and 
that  the  same  words,  even  in  the  same  sentence,  may 
have  one  effect  in  their  application  to  real  estate,  and 
another  effect  in  their  application  to  personal  estate; 
and  upon  this  occasion,  I  cannot  presume,  either  that 
the  inheritance  of  the  real  estate  did  not  pass  to  Mr. 
Byng,  or  that  if  it  did  not,  he  would  be  excluded  from 
the  absolute  interest  in  the  personal  estate. 

Another  argument  urged  for  the  next  of  kin  is,  that 
the  words  "afterwards"   and    "then"   must  be  con- 
strued 
(a)  Pickering  v.  Tower,  1  Eden.  142. 
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strued  to  mean  "after  the  life,"  or  "upon  the  death" 
of  the  immediately  preceding  legatee.  For  this  argu- 
ment no  authority  was  produced,  and  I  think  that  the 
more  natural  meaning,  and  that  which  is  most  con- 
sonant to  the  context  of  the  will  is :  —  "  after  or  upon 
the  determination  of  the  interest9'  given  to  the  legatee 
just  before  named. 


1843. 


The  testator  had  given  all  his  personal  estate  and  all 
his  landed  estates  to  his  wife  for  life,  and  afterwards  to 
Lady  Anne  Conolly  for  her  life,  and  then  to  Mr.  Byng, 
and  so  on.  On  these  occasions  the  words  "  afterwards  " 
and  "  then "  follow  immediately  after  the  words  "  for 
life,"  and  the  testator,  in  using  the  words  "  after- 
wards" and  "then,"  cannot  have  supposed  that  the 
words  themselves  implied  that  the  immediately  pre- 
ceding gift*  was  the  gift  of  a  life  interest  only,  for  if  he 
had  done  so,  he  need  not  have  added  the  words  "  for 
her  life "  to  the  gifts  to  the  Countess  and  Lady  Anne 
Conolly;  and  when  he  proceeds,  in  continuation  of  the 
same  sentence,  to  make  a  gift  to  the  eldest  son  of 
George  [Byng,  and  afterwards  to  his  second,  third,  or 
any  later  sons  he  may  have,  and  then  to  another,  it 
can  hardly  be  held,  that  the  words  "  afterwards "  and 
'•'  then  "  were  considered  by  the  testator  to  have  a  dif- 
ferent effect,  and  to  have,  of  themselves,  sufficient  force 
to  limit  the  interest  given  to  the  eldest  son  to  a  mere 
life  interest. 


The  gift  of  a  series  of  successive  interests  is  how- 
ever principally  relied  upon  by  the  next  of  kin,  to 
shew  that  the  testator  cannot  be  understood  to  have 
given  all  to  Mr.  Byng9  because  he  has  actually  ex- 
pressed an  intention  to  give  an  estate  to  others  in  suc- 
cession to  Mr.  Byng;  but  to  this  in  addition  to  the 
argument  before  adverted  to,  that  a  limitation  over 

annexed 
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annexed  to  an  absolute  gift  is  void,  it  is  answered,  that 
in  this  case,  from  the  general  scope  and  effect  of  the 
will  and  codicils,  it  appears,  that  the  testator  intended 
to  subject  the  gift  of  his  estate  to  a  personal  condition 
on  the  legatee  to  pay  the  charges  to  which  the  estate 
was  made  liable,  and  that  he  has  designated  successive 
interests,  for  the  purpose  of  enforcing  that  condition. 


It  appears  from  the  provisions  contained  in  the  will  and 
codicils,  that  the  testator,  notwithstanding  his  having 
appointed  executors  "  whom  he  considered  honest  and 
able  to  see  his  will  justly  executed,"  and  notwithstanding 
his  having  by  the  third  codicil  of  the  18th  of  March 
1782,  appointed  Lord  Thurltm  executor,  with  a  view  to 
secure  to  the  testator  himself  "  the  fulfilling  what  he 
thought  just  and  right,"  nevertheless  intended,  in  some 
way,  to  subject  his  residuary  legatees,  or  some  of  them, 
to  an  obligation  to  pay  the  charges  andlegacies,  which 
were,  by  his  will  and  codicils,  directed  to  be  paid:  — 
to  impose  such  obligation  as  a  condition  upon  the  en- 
joyment of  the  gifts,  and  to  visit  the  non-performance 
of  the  condition  with  a  penalty  or  forfeiture.  Thus  in 
the  will  he  says,  "  If  the  legacies  and  conditions  of 
this  my  will  is  not  complied  with  exactly,  then  I  leave 
all  the  advantages  of  it  to  the  next  person  in  succession, 
and  so  on,  unless  they  are  discharged."  In  the  first 
codicil,  having  given  certain  legacies,  he  adds,  "  If  the 
legacies  are  not  paid  punctually,  those  that  inherit  my 
personal  estate  are  subject  to  the  penalties  in  my  will." 
By  the  second  codicil,  he  gives  several  annuities,  each 
of  them  to  be  paid  "on  the  same  conditions  as  the 
other  annuities  he  had  left."  In  the  third  codicil,  after 
giving  legacies,  he  adds,  "  If  these  legacies  are  not 
exactly  paid,  those  that  have  my  personal  estate  are  to 
be  subject  to  the  penalty  in  my  will."  By  the  fourth 
codicil,  he  gives  one  legacy,  and  adds,  "  I  mean  this 

legacy 
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legacy  to  be  secured  the  same  as  the  others  I  have  left, 
and  that  my  trustees  and  executors  will  see  it  per* 
formed."  By  the  sixth  codicil,  he  directs  the  legacies 
thereby  given  to  be  faithfully  paid,  under  the  same  re- 
straints as  the  others  in  his  will  and  codicils.  In  the 
seventh  codicil,  he  has  not  less  than  three  times  di- 
rected, that  in  failure  of  payment  of  legacies  and  annui- 
ties, his  heirs  or  his  heirs  that  have  his  personal  estate 
are  to  be  subject  to  the  penalties  in  his  will,  or  to  the 
same  penalties  as  they  are  to  be  subject  to  in  not  pay- 
ing his  other  legacies  and  annuities.  And  in  the  eighth, 
ninth,  tenth,  twelfth  and  thirteenth  codicils  are  like 
expressions  referring  to  conditions,  penalties,  or  for- 
feiture imposed  by  the  will,  or  to  which  his  heir  was 
subjected  by  the  will.  In  the  tenth  codicil  the  expres- 
sion is,  "  these  legacies  to  be  exactly  paid  by  whoever 
has  my  personal  estate,  or  else  my  personal  estate  to  go 
on  the  same  conditions  to  the  next.9'  All  these  ex- 
pressions tend  to  shew,  that  in  the  testator's  view  or 
intention,  the  general  or  residuary  legatee  of  the  per- 
sonal estate,  was  to  have  the  personal  estate,  and  was 
to  be  subjected  to  loss  if  the  annuities  and  legacies  were 
not  duly  paid,  and  they  therefore  tend  to  shew,  that  in 
the  testator's  view  and  intention,  the  general  or  resi- 
duary legatee  was  to  have  the  means  of  paying,  or,  in 
other  words,  was  to  have  for  his  own  use,  subject  to  the 
payment,  the  estate  out  of  which  the  payment  was  to 
be  made. 


1843. 


It  was  argued,  that  these  provisions  for  penalty  or 
forfeiture  were  not  meant  to  have  any  substantial  effect ; 
that  the  testator  must  have  well  known  that  it  was  the 
duty  of  the  executors  to  secure  payment  of  the  legacies 
and  annuities;  but  conceiving  that  the  general  or  re- 
siduary legatees  might  have  it  in  their  power  to  create 
some  obstacle  or  difficulty  in  the  payment,  the  testator 

thought 
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thought  proper,  merely  in  terrorem  and  as  a  warning, 
to  deter  them  from  adopting  that  course,  by  holding  out 
the  idea  of  penalty  or  forfeiture. 

It  may  be  admitted,  that  the  language  used  by  the 
testator  is  not  to  be  reconciled  with  an  accurate  legal 
knowledge  of  the  interests  he  was  creating.  He  pro- 
bably did  not  accurately  understand  the  duties  imposed 
by  law  upon  the  executors,  the  mode  of  administering 
his  assets  which  might  be  enforced  in  this  Court,  or  the 
mode  in  which,  without  resorting  to  this  Court,  he 
might  have  enabled  his  executors  to  fulfil  his  intentions 
by  their  own  authority,  without  being  subject  to  any 
claim  of  the  legatees,  except  for  an  account.  But  in 
these  circumstances,  and  from  the  provisions  made  in 
his  will  and  codicils,  it  appears  to  me,  that  the  testator 
considered  that  his  particular  legatees  and  annuitants 
would  be  dependent  on  the  residuary  general  legatees, 
for  the  exact  and  punctual  payment  of  the  annuities  and 
legacies,  and  also  considered  that  there  might  be  a  real 
infliction  of  the  penalty,  for  the  enforcement  of  which  he 
relied  on  his  executors. 


The  mode  in  which  the  testator  regarded  the  subject 
of  legacy  and  forfeiture,  may  perhaps  receive  some 
illustration  from  the  legacies  given  to  Mr.  and  Mrs. 
Wentworth,  in  the  seventh  codicil.  "  I  leave  to  Fre- 
derick W*  Wentworth,  Esq.,  of  Dorsetshire,  the  sum  of 
5000/.,  and  to  Mrs.  Wcntwmih,  his  wife,  the  sum  of 
2000/.  My  heirs,  on  failure  of  this  payment,  to  be 
subject  to  the  penalties  in  my  will,  provided  the  said 
Frederick  W.  Wentworth,  Esq.,  never  turns  out  or  raises 
the  rent,  and  lets  them  have  leases  of  twenty-one  years 
to  any  person  that  ever  was  my  domestic  servant,  and 
has  any  farm  belonging  to  my  estate  about  JVeniworih 

Castle, 
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Castle,  or  Wakefield  in  Yorkshire.     On  failure  of  this        1843. 
condition,  his  and  his  wife's  legacy  to  be  void." 

Without  saying  any  thing  of  the  legal  effect  of  these 
words,  or  of  the  manner  in  which  this  Court  would 
have  dealt  with  them,  or  have  administered  the  estate 
with  reference  to  them,  they  appear  to  me  to  shew  that 
the  testator  contemplated  the  possibility  of  legacies 
being  given  absolutely  and  being  paid,  and  yet  be- 
coming afterwards  void  or  forfeited,  by  the  non-per- 
formance, at  a  future  time,  of  the  condition  which  he 
imposed ;  and  after  the  best  consideration  which  I  have 
been  able  to  give  to  the  will  and  the  codicils,  that  notion 
appears  to  me  to  prevail  throughout  the  whole  of  his 
testamentary  dispositions,  made  at  successive  times  during 
a  period  of  sixteen  years. 

I  do  not  think  that  the  testator  intended  the  interest 
given  to  Mr.  Byng  to  be  indefeasible,  he  appears  to  me 
to  have  contemplated  events,  by  which  as  he  thought, 
that  interest  might  be  forfeited ;  but  I  think  that  the 
will  and  codicils  do  not  contain  words  indicating  any 
intention  to  limit  the  interest  of  Mr.  Byng  to  a  life 
interest  only;  and  I  am  therefore  of  opinion,  that  Mr. 
Byng  is  now  absolutely  entitled  to  the  residuary  personal 
estate,  subject  to  any  annuities  or  charges  which  may 
be  still  subsisting. 


Note.  —  The  case  was  heard  1 844 ;  and  the  decree  was  affirmed 
on  appeal  by  the  House  of  Lords,  without  calling  on  the  Respond- 
on  the  96th  and  27th  of  February     ents. 
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The  right  to 
tithes,  as 
against  an 
ecclesiastical 
corporation 
aggregate,  is 
barred  under 
the5& 
4  W.  4.  c.  27. 
by  non-pay- 
ment for 
twenty  years, 


The  DEAN  AND  CHAPTER  OF  ELY  v.  BLISS. 


WIS  was  a  plea  to  a  bill  for  tithes. 


The  Plaintiffs  stated  themselves  to  be  grantees  under 

letters  patent  dated  the  10th  of  September  33  Heiu  8.,  of 

the  rectory  or  parsonage  of  Lakenfieath,  and  of  the  tithes 

therein  arising.     That  within  the  titheable  places  of  the 

parish  of  Lakenheath,  there  was  a  district  called  Laken- 

heath  Fen,  which  was  formerly  un inclosed  and  unpro- 

a  dean  and       ductive  ;  but  that  the  lands  therein  were  afterwards 

chapter  for       drained,  and,  under  an  act  of  the  8  Geo.  8.,  the  drainage 
tithes  accrued  .  ^ 

within  twenty   of  Lakenheath  Fen  was  improved,  and  by  the  means 

yuSn  an  de-  af°resa'd,  the  said  Lakenheath  Fen,  which  had  previously 
been  unproductive,  or  had  produced  titheable  matters 
and  things  of  very  inconsiderable  value,  became  fit  for 
cultivation,  and  about  fifty  years  ago,  was  brought 
into  a  state  of  cultivation,  and  had  since  been  used  and 
cultivated  as  arable,  meadow,  and  pasture  land,  and 
had  produced  titheable  matters  of  considerable  value, 
the  tithes  of  which,  since  the  21st  of  December  1837, 
ought  to  have  been  rendered  to  the  Plaintiffs.  That 
the  Defendant,  amongst  others,  was  an  occupier  of  land 

rectory  which  within  the  district,  and  had,  in  every  year  since  the  21st 
of  December  1837,  taken  titheable  matters  without  set- 


creem  1815, 
establishing 
the  right,  but 
not  alleging 
that  tithes  had 
been  ac- 
counted for 
under  it,  and 
stating  that 
the  Plaintiffs 
had,  in  1851, 
granted  a 
lease  of  the 
tithes  of  the 


1 837,  but  not 
alleging  that 
the  lease  was 
granted  with 
a  view  to  the 
tithes  in 


ting  out  any  tithes  to  the  Plaintiffs,  and  that  he  refused 
to  do  so. 

The 


question,  or  that  the  lessee  paid  any  thins  on  account  of  them,  a  plea  of  the  statute 
of  5  &  4  W.4.  c.  27.,  averring  that  the  right  of  suit  did  not  first  accrue  within  twenty 
years,  and  that  the  Plaintiffs  had  not  been  in  possession  within  twenty  years,  was 
allowed. 

A  suit  was  instituted  for  the  tithes  of  a  particular  district  in  a  parish.  The 
whole  tithes  of  that  parish  had  been  demised  by  general  words,  but  it  was  not  sug- 
gested that  the  lease  had  been  granted  with  a  view  to  the  tithes  claimed  by  the  bill, 
or  that  the  lessee  had  paid  or  received  any  thing  on  account  of  them.  Held,  that 
the  outstanding  lease  aid  not  prevent  the  operation  of  the  Statute  of  Limitations 
running,  as  regarded  the  particular  tithes  claimed. 
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The  bill  charged  that  the  lands  were  not  exempted        1842. 
from  payment;  that  in  former  times  they  were  frequently  m/^T*^ 
under  water,  and  were  not,  till  about  fifty  years  ago,        of  Ely 
brought  into  regular  cultivation,  and  did  not  produce        B  v' 
any  corn  or  grain,  or  not  any  considerable  quantity ;  but 
that  the  tithes  of  lamb  and  wool  of  sheep  fed  thereon 
was  paid  to  the  Plaintiffs  or  their  lessees,  and  other 
tithes  were  paid  to  the  Vicar. 

The  bill,  by  way  of  evidence  that  the  lands  were  not 
exempt  or  discharged  from  payment  of  tithes,  charged 
that,  in  1808,  the  lessees  of  the  Plaintiffs  filed  a  bill 
against  certain  occupiers  of  land,  part  of  LaJcenheath 
Fen,  for  the  tithes  of  corn,  grain,  lamb,  and  wool ;  that 
the  answer,  amongst  other  things,  stated  that  the  manor 
of  LaJcenheath  and  the  rectory  of  LaJcenheath  were 
parcels  of  the  monastery  of  SU  Peter  and  St.  Ethelrcd 
at  Ely,  and  that  LaJcenheath  Fen  was,  for  the  reasons 
stated  in  the  answer,  exonerated  from  the  payment  of 
tithes,  and  that,  notwithstanding  such  defence,  an  ac- 
count of  the  tithes  claimed  by  the  bill,  was,  on  the  16th 
of  December  1818,  decreed  to  be  taken  as  against  the 
Defendants  to  the  bill. 

It  stated  that  the  Defendant  pretended,  that  no  tithes, 
in  respect  of  the  titheable  matters  by  the  bill  claimed, 
had  at  any  time  within  sixty  years  last  been  rendered, 
and  that  by  reason  thereof,  under  the  act  of  the  3  & 
4  W*  4.  c.  27.,  the  right  of  the  Plaintiffs  had  become 
extinct;  whereas  the  Plaintiffs  charged  the  contrary, 
and  that  on  the  4th  of  March  1831,  the  Plaintiffs  de- 
mised the  tithes  belonging  to  the  rectory  of  LaJcenheath 
(which  they  said  included  the  tithes  claimed  by  the 
bill),  to  Hugh  Robert  Evans;  that  the  lease  was  sub- 
sisting at  the  time  when  the  act  took  effect,  and  was  not 
surrendered  till  the  21st  day  of  December  1837. 

The 
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1842.  The  bill  prayed  an  account  of  the  tithes  which  had 

.J^T^^T     been  so  subtracted  by  the  Defendant  from  the  Plaintiffs. 

TheDean,&c.     -        .     ..      ..  r         .,.  .  - 

of  Ely       of  sych  titheable  matters  as  aforesaid,  since  the  21st  of 

••  December  1837,  and  for  payment 

To  this  bill  the  Defendant  Cash  pleaded,  in  bar,  the 
statute  of  the  S  &  4  W.  4.  c.  27.  The  plea  set  out  the 
first  section,  enacting  that  the  word  "  land  "  shall,  in  its 
meaning,  extend  to  tithes  "  other  than  tithes  belonging 
to  a  spiritual  or  eleemosynary  corporation  sole/9  It  then 
set  out  the  second,  twenty-fourth,  and  thirty-fourth  sec- 
tions, and  proceeded  as  follows: — "  And  this  Defendant 
for  further  plea  saith,  that  if  the  said  complainants  ever 
had  any  right  to  make  an  entry  or  distress,  or  bring  an 
action  or  suit  to  recover  the  tithes  of  the  tract  of  land 
called  Lakenheath  Fen,  which  this  Defendant  in  no  wise 
admits,  such  right  to  make  such  entry  or  distress,  or  to 
bring  such  action  or  suit,  did  not  first  accrue  to  the 
said  complainants,  or  to  any  person  through  whom  they 
claim,  within  twenty  years  next  before  the  institution  of 
this  suit ;  and  that  neither  the  said  complainants,  nor 
any  persons  or  person  through  whom  they  claim,  have 
or  hath,  in  respect  of  the  estate  or  interest  claimed  by 
the  said  complainants,  been  in  possession  or  in  receipt 
of  the  profits  of  the  said  tithes,  or  any  of  them,  within 
twenty  years  next  before  the  institution  of  this  suit ;  and 
that  no  acknowledgment  of  the  tide  (if  aqy)  of  the  said 
complainants  to  the  said  tithes,  or  any  of  them,  hath 
been  given  to  the  said  complainants,  or  their  agent,  in 
writing,  signed  by  this  Defendant,  nor,  to  his  knowledge 
or  belief,  by  any  other  persons  or  person  in  possession, 
or  in  receipt  of  the  profits  of  the  said  tithes,  within 
twenty  years  next  before  the  institution  of  this  suit." 

Mr.  Kindersley  and  Mr.  Eagle,  in  support  of  the  plea. 
The  act  of  the  3  &  4  W.  4.  c.  27.  affords  a  valid  defence 
against  the  claim  now  made  by  the  Plaintiffs,  and  if  the 

plea 
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plea  be  true  in  fact,  it  is  an  answer  to  the  demand  made 
by  this  bill. 


The  Dean,  &c. 
of  Ely 


JBy  the  interpretation  clause  (sect  1.)  the  word  land        £** 
extends  "  to  tithes,  other  than  tithes  belonging  to  a  spi- 
ritual or  eleemosynary  corporation  sole."     The  Plain- 
tiffs, not  being  a  corporation  sole,  but  a  corporation  ag- 
gregate, come  within  the  operation  of  the  statute. 

By  the  second  section  no  person  is  to  bring  an  action 
for  any  rent  (tithes),  if  the  right  shall  not  have  accrued 
within  twenty  years.  This  is  extended  to  equity  by  the 
twenty-fourth  section,  and  by  the  thirty-fourth  section 
the  right  becomes,  at  the  determination  of  that  period, 
extinguished. 

Mr.  Pemberton  and  Mr.  Lloyd  in  support  of  the  bill. 
The  statute  pleaded,  viz.  the  3  &  4  W.  4.  c.  27.,  does 
not  apply  to  the  present  case,  in  which  the  Defendant, 
to  a  bill  for  the  arrears  of  tithes,  claims  an  entire  ex- 
emption from  their  payment.  Such  a  claim  must  be 
grounded  on  the  act  of  the  previous  session,  namely, 
the  2  &  3  W.  4.  c.  100.,  which  requires  sixty  years'  ex- 
emption to  be  proved  to  sustain  a  prescription  or  claim 
to  an  exemption  from  tithes ;  otherwise  it  must  be  held 
that  the  act  of  the  2  &  3  W.4>.  (though  recognised  as  un- 
repealed by  the  subsequent  act  of  the  4  &  5  JV.  4.  c.  83.) 
has  been  repealed  by  the  act  of  the  3  &  4  IV*  4.,  the 
provisions  of  which  are  utterly  inapplicable  to  the  pro- 
visions of  the  former  act  The  consequence  must  be 
that  the  sixty  years  mentioned  in  the  act  of  1832  will 
be  cut  down  to  twenty  years  by  the  act  of  1833. 

Secondly,  the  plea  is  informal  in  not  properly  meet- 
ing the  Plaintiffs*. case.  The  bill  is  for  tithes  accrued 
within  five  years,  and  the  plea  to  meet  it  is  that  the 

Vol.  V.  Q  q  right 
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184*2.       right  did  not  accrue  within  twenty  years,  and  that 


The  Deati,&& 


Plaintiffs  have  not  been  in  possession  of  the  tithes 
of  Ely  within  twenty  years:  the  plea  should  affirm  that  the 
Buss  tithes  in  question  and  the  right  of  action  or  suit  did  not 
accrue  within  twenty  years*  The  tithes  demanded  have 
accrued  within  the  twenty  years,  and  it  is  the  very  com- 
plaint of  the  Plaintiffs  that  the  Defendant  has  not  allowed 
them  to  take  possession. 

Thirdly,  the  statements  in  the  bill,  which  are  not 
denied  by  the  plea,  must,  on  this  argument,  be  taken  to 
be  true.  Now,  according  to  the  allegations  of  the  bill, 
the  Plaintiffs  established  their  right  in  this  Court,  and 
obtained  a  decree  in  1813. 

Fourthly,  in  18S1  the  Plaintiffs  granted  a  lease  of 
the  tithes,  and,  therefore,  at  the  passing  of  the  act  their 
estate  was  a  reversion  only,  which  only  came  into  pos- 
session upon  the  surrender  in  1887,  at  which  time,  there- 
fore, their  right,  by  the  fifth  section,  first  accrued,  (a) 

The  plea  also  states,  that  the  Plaintiffs,  and  tho£e 
through  whom  they  claim,  have  not  been  in  possession 
within  twenty  years;  it  should  have  stated  that  the 
Plaintiffs,  and  those  who  claim  through  them  (viz.  the 
lessee),  have  not  been  in  possession  within  that  time. 

Mr.  Kinderdey  in  reply. 

SaUceld  v.  Johnston  (J),  Fettowes  v.  Clay  (c),  and  the 
twenty-ninth  section  of  the  8  &  4>  W.  4.  c.  27.  were  re- 
ferred to. 

The 

(a)  See  Chadwick  v.  Broad*  (c)  Queen's  Bench,  Feb.  ia 
wood,  5  Beavan,  308.  1845. 

(b)  1  Hare,  196. 
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Afoy  10.  The  Master  of  the  Rolls.  1842. 

The  Plaintiffs  state  themselves  to  be  grantees,  under  The  Dean,&c. 


of  Ely 


v. 


letters  patent,  dated  10th  of  September,  S3  H.  8.,  of  the  rec- 
tory or  parsonage  of  Lakenhgath,  and  of  the  tithes  therein  Bliss. 
arising.  That  within  the  titheable  places  of  the  parish 
of  Lakenheath,  there  is  a  district  called  Lakenheath  Fen, 
which  was  formerly  uninclosed  and  unproductive,  but 
that  the  lands  therein  were  afterwards  drained,  and 
about  fifty  years  ago,  were  brought  into  a  state  of  culti- 
vation, and  have  since  been  used  and  cultivated  as 
arable,  meadow,  and  pasture  land,  and  have  produced 
titheable  matters  of  considerable  value,  the  tithes  of 
which,  since  the  21st  of  December  1837,  ought  to  have 
been  rendered  to  the  Plaintiffs.  That  the  Defendant, 
amongst  others,  is  an  occupier  of  land  within  the  dis- 
trict, and  has,  in  every  year  since  the  21st  of  December 
18379  taken  titheable  matters,  without  setting  out  any 
tithes  to  the  Plaintiffs,  and  that  he  refuses  to  do  so. 
The  bill  charges  that  the  lands  are  not  exempted  from 
payment;  that  in  former  times  they  were  frequently 
underwater,  and  were  not,  till  about  fifty  years  ago, 
brought  into  regular  cultivation,  and  did  not  produce 
any  corn  or  grain,  or  not  any  considerable  quantity,  but 
that  the  tithes  of  lamb  and  wool  of  sheep  fed  thereon 
was  paid  to  the  Plaintiffs  or  their  lessees,  and  other 
tithes  were  paid  to  the  vicar.  And  by  way  of  evidence, 
that  the  land  was  not  exempt  from  payment  of  tithes,  it 
is  charged,  that  in  1808,  the  lessees  of  the  Plaintiffs 
filed  their  bill  in  this  Court  against  certain  occupiers  of 
land,  stated  to  be  within  the  district,  for  an  account  of 
tithes ;  that  the  Defendants  to  that  bill  alleged  an  ex- 
emption, but  that,  nevertheless,  on  the  16th  of  December 
1813,  an  account  of  tithes  was  decreed;  and  it  is  fur- 
ther charged,  that  under  an  indenture,  dated  the  4th  of 
March  1831,  the  rectory  and  tithes  of  Lakenheath  were 
demised  to  a  lessee  for  a  term  of  years,  which  was  sur- 

Qg  2  rendered 
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1842.        rendered  on  the  21st  of  December  1837,  from  which 
TheDeatHfcc    ^aJ  ^e  account  °f tithes  is  claimed. 


of  Ely 
Buss. 


To  this  bill,  the  Defendant  Roper  Cash  has  pleaded 
the  statute  of  the  S  &  4  J  J?  4.  c.  27.,  and  that  neither 
the  Plaintiff*,  nor  any  person  through  whom  they  claim, 
have  or  hath  been  in  possession  or  receipt  of  the  profits 
of  the  tithes  of  LaJcenheath  Fett9  or  any  of  them,  within 
twenty  years  next  before  the  institution  of  this  suit ;  and 
that  no  acknowledgment  of  the  title  (if  any)  of  the 
Plaintiffs  to  the  tithes,  or  any  of  them,  has  ever  been 
given  to  the  Plaintiffs  or  their  agent,  in  writing  signed 
by  the  Defendant,  nor,  to  his  knowledge  or  belief,  by 
any  other  persons  in  possession  or  receipt  of  the  profits 
of  the  tithes,  within  twenty  years  next  before  the  insti- 
tution of  this  suit. 

The  case,  therefore,  as  it  appears  upon  the  bill  and 
the  plea,  is,  that  the  Plaintiffs  are  entitled  generally  to 
the  rectorial  tithes  arising  within  the  rectory  and  par- 
sonage of  LaJcenheath  ;  that,  within  the  rectory,  there  is 
a  particular  tract  of  land  called  LaJcenheath  Fen,  that 
the  Defendant  is  an  occupier  of  land  within  that  tract, 
and  has  taken  titheable  matters  therein  arising;  but  that 
within  twenty  years  before  the  institution  of  this  suit, 
the  Plaintiffs  have  not  received  any  tithes  arising  from 
LaJcenheath  Fen%  and  no  acknowledgment  of  their  right 
has  been  given  or  made. 

The  question  is,  whether  the  Plaintiffs'  right,  if  any 
they  had,  is  extinguished,  or  whether  they  are  barred  of 
their  right  or  remedy  by  the  statute  3  &  4  W.  4.  c.  27. 
By  the  first  section  of  that  act,  it  is  enacted,  that  the 
word  "land"  shall  in  its  meaning  extend  to  tithes, 
other  than  tithes  belonging  to  a  spiritual  or  eleemosy- 
nary corporation  sole.  The  second  section  enacts,  that, 
after  the  Slst  of  December  1833,  no  person,  shall  bring 

an 
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au  action  to  recover  land,  but  within  twenty  years  next        1842. 
after  the  right  to  bring  such  action  first  accrued  to  the  mT^^^ 
person  bringing  the  same.     The  third  section  defines        of  Ely 
the  time  when  the  right  to   bring  an  action  shall  be        g"a 
deemed  to  have  accrued,  in  the  particular  cases  therein 
specified,  (a)     The  twenty-fourth  section  enacts,   that 
no  suit  in  equity  shall  be  brought  after  the  period, 
when  the  Plaintiffs,  if  entitled  at  law,  might  have  brought 
an  action.    And  the  thirty-fourth  enacts,  that  at  the  end 
of  the  period  of  limitation,  the  right  of  the  party  out  of 
possession  shall  be  extinguished. 

The  tithes  sought  to  be  recovered  by  this  bill,  not 
being  tithes  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole,  come  within  the  meaning  of  the  word 
"  land  "  as  employed  in  this  act  of  parliament ;  and  the 
question  arises,  not  as  to  all  the  tithes  arising  within 
the  rectory  or  parsonage  of  Lakenkeath,  but  only  as  to 
such  tithes  as  arise  in  the  district  within  the  rectory, 
which,  in  the  bill,  is  distinguished  by  the  name  of 
Lakenhcath  Fen.  Upon  this  occasion,  I  must  consider 
the  Plaintiffs  to  be  entitled  generally  to  the  tithes  aris- 
ing within  the  rectory,  and  independently  of  the  statute, 
and  of  special  circumstances,  the  Plaintiffs  would  have 
had  a  right  of  action,  from  the  time  of  their  original 
grant,  and  therefore  the  question  seems  to  be,  whether 
there  are,  in  this  case,  any  particular  circumstances  to 
prevent  the  operation  of  the  act. 

It  is,  in  the  first  place,  said,  that  the  effect  which  by 
the  plea  is  imputed  to  the  act  S  &  4  W.  4.  c.  27.,  would 
entirely  subvert  the  act  2  &  3  7F.4.  c  100.,  passed  in 
the  preceding  year,  for  shortening  the  time  required  in 
claims  of  exemption  from,  or  discharge  of  tithes.     I 

think 
(a)  James  v.  Salter,  s  Sing,  K.  C.  555. 
ft?  3 
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1842.        think  that  it  has  been  correctly  observed  upon  the  two 
ThDA     acts'  *^at  tney  have  different  objects ;  but  it  appears  to 
of  Ely        me  to  be  a  sufficient  answer  to  the  objection  to  say, 
Buss         l^at  ^  two  ^ncons*stent  acts  be  passed  at  different  times, 
the  last  is  to  be  obeyed,  and  if  obedience  cannot  be  ob- 
served without  derogating  from  the  first,  it  is  the  first 
which  must  give  way.     Every  act  of  parliament  must 
be  considered  with  reference  to  the  state  of  the  law 
subsisting  when  it  came  into  operation,  and  when  it  is 
to  be  applied ;  it  cannot  otherwise  be  rationally  con- 
strued.    Every  act  is  made,  either  for  the  purpose  of 
making  a  change  in  the  law,  or  for  the  purpose  of  better 
declaring  the  law,  and  its  operation  is  not  to  be  im- 
peded by  the  mere  fact  that  it  is  inconsistent  with  some 
previous  enactment. 

The  next  objection  is,  that  the  tithes  now  sought  are 
demanded  in  respect  of  titheable  matters  which  were 
not  produced  till  within  twenty  years  before  the  filing 
of  the  bill ;  that  no  right  of  action  could  arise,  nor 
could  the  statute  have  any  operation  in  such  a  case,  and 
that  the  plea  ought  to  have  alleged,  that  the  titheable 
matters,  in  respect  of  which  the  tithes  are  demanded, 
were  produced  more  than  twenty  years  ago,  and  conse- 
quently that  the  right  of  action,  in  respect  of  such  tithes, 
accrued  more  than  twenty  years  ago. 

The  plea  should  be  adapted  to  the  bill,  and  this  bill, 
after  requiring  the  Defendant  to  set  out  an  account  of 
the  corn,  grain,  lambs  and  wool,  and  of  all  other  tithe- 
able matters  and  things, .  which  have  arisen  upon  the 
lands  of  the  Defendant,  and  have  been  taken  by  him 
in  each  year  since  December  1837,  prays,  that  an  ac- 
count may  be  taken,  under  the  decree  of  the  Court,  of 
the  tithes  of  such  titheable  matters,  which  have  been 
subtracted  by  the  Defendant.    The  bill  therefore  prays, 

generally, 
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generally,  an  account  of  all  the  tithes  of  all  titheable  1842. 
matters,  which  have  been  produced  since  the  21st  of  Ti^^*^J 
December  1887,  not  at  all  distinguishing  such  tithes  as  of  Ely 
have  arisen  from  the  titheable  matters,  which  were  not  g  ** 
produced  till  within  the  last  twenty  years,  and  in  the  stat- 
ing part  of  the  bill,  it  is  not  alleged,  that  the  titheable 
matters,  in  respect  of  which  the  tithes  are  sought,  were 
not  produced  till  within  twenty  years  before  the  bill 
was  filed,  but  on  the  contrary,  it  is  stated,  that  under 
an  act  passed  in  the  eighth  year  of  George  the  Third, 
Lakenheath  Fen  was  improved,  and  by  the  means  afore- 
said, LaJcenheath  Fen,  which  had  previously  been  un- 
productive, or  had  produced  titheable  matters  of  very 
inconsiderable  value,  became  fit  for  cultivation;  and 
about  fifty  years  ago  the  lands  forming  Lakenheath  Fen 
were  brought  into  a  state  of  cultivation,  and  have  since 
been  used  and  cultivated  as  arable,  meadow,  and  pas- 
ture land,  and  have  produced  titheable  matters  and 
things  of  considerable  value.  Upon  this  bill  therefore 
it  cannot,  even  on  the  view  taken  of  the  subject  by  the 
Plaintiffs,  be  contended,  that  a  right  of  action  did  not 
accrue  more  than  twenty  years  ago. 

But  then  the  bill,  by  way  of  evidence  that  the  lands 
are  not  exempt  or  discharged  from  payment  of  tithes, 
charges,  that  in  1808,  the  lessees  of  the  Plaintiffs  filed 
a  bill  against  •certain  occupiers  of  land,  part  of  Laken- 
heath Fen,  for  the  tithes  of  corn,  grain,  lamb,  and  wool ; 
that  the'answer,  amongst  other  things,  stated  that  the 
manor  of  Lakenheath  and  the  rectory  of  Lakenheath 
were  parcels  of  the  monastery  of  St.  Peter  and  St. 
Ethelred  at  Ely,  and  that  Lakenheath  Fen  was,  for  the 
reasons  stated  in  the  answer,  exonerated  from  the  pay- 
ment of  tithes,  and  that,  notwithstanding  such  defence, 
an  account  of  the  tithes  claimed  by  the  bill  was,  on  the 
16th  of  December  1813,  decreed  to  be  taken  as  against 

Qy  4/  the 
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1842.        the  Defendants.     Supposing  the  decree  to  have  estab- 

J^^y^     lished  that  lands  in  the  occupation  of  the  Defendants  to 
TheDean,&c.  .  r   _  .  . 

of  Ely        that  suit,  or  even  the  same  lands  which  are  now  in  the 

Buss  occupation  of  the  Defendant  to  this  suit,  were  not  ex- 
empt [from  the  payment  of  tithes,  on  the  grounds  of 
defence  which  were  relied  on  in  that  cause,  there  is 
nothing  inconsistent  with  this  plea  in  the  fact.  The 
plea  claiming  the  benefit  of  the  statute  is  consistent  with 
the  allegation,  that  before  the  act  came  into  operation 
the  lands  were  not  exempt  from  the  payment  of  tithes, 
and  the  bill  does  not  allege  that  tithes  were  ever  re- 
ceived or  accounted  for  under  the  decree. 

The  bill  further  alleges,  that  on  the  4th  of  March 
1831,  the  Plaintiffs  demised  the  tithes  belonging  to  the 
rectory  of  Lakenheath  (which  they  say  included  the 
tithes  claimed  by  the  bill)  to  Hugh  Robert  Evans;  that 
the  lease  was  subsisting  at  the  time  when  the  act  took 
effect,  and  was  not  surrendered  till  the  21st  day  of  De- 
cember 1837 ;  and  it  was  thereupon  argued  that  the 
Plaintiffs'  right  of  action  did  not  accrue  till  that  time,  (a) 
But  it  is  not  suggested  that  the  lease  was  granted  with 
a  view  to  these  tithes,  or  that  the  lessee  paid  or  received 
any  thing  on  account  of  these  tithes. 

Upon  the  bill  and  the  plea  it  seems  to  me  to  stand 
thus :  —  that  the  Plaintiffs  being,  for  any  thing  that  ap- 
pears to  the  contrary,  entitled  to  the  tithes  now  in  ques- 
tion, and  having  a  right  to  bring  actions  in  respect  of 
them,  did,  during  the  twenty  years  and  without  special 
reference  to  these  particular  tithes,  but  by  general  words 
which  would  have  included  them,  if  payable,  grant 
a  lease  which  was  in  force  at  the  time  when  the  act 
passed,  and  it  not  appearing  that  any  thing  was  paid  or 

receivedt 
(a)  Chadwick  y.  Broadwood,  3  Beaoan,  308. 
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received,  or  intended  to  be  so,  in  respect  of  the  tithes        2842. 
now  in  question,  either  before  the  lease  was  granted  or  Tu^^^ 
afterwards,  I  think  that  the  existence  of  that  lease  does        of  Ely 
not  prevent  the  operation  of  the  act,  and,  on  the  whole,        jj^ 
I  think  that  this  plea  must  be  allowed ;  but  the  Plain- 
tiffs, if  they  desire  it,  may  have  leave  to  amend  the  bill. 


EZART  v.  LISTER,  N<n>.  4.  u. 

EZART  v.  GOODILL. 


JT}ATTY  GOODILL  was  entitled,  for  life,  to  an  Liability  of  a 

JL      annuity  of  20/-,  payable  out  of  the  estates  of  the  \ ^£2"?" 

testator  in  the  cause.     The  assets  were  administered  in  *  proceeding 
,.-n,.j  ..  ^     r        1  #*  m  which  funds 

this  Court,  and  provision  was  made  for  the  payment  of  are  wrongfully 

this  annuity  by  setting  apart  a  sum  of  666/.  65.  Sa\  jJcJJJJJ* out 

consols  for  the  purpose.     By  the  decree  on  further  di-     If  a  solicitor, 

rections,  in  1810,  the  other  funds  in  Court  were  appor-  ^n0°neynfnthat 

tioned,  and  the  residue  was  ordered  to  be  paid  to  Wil-  Court  belongs 

liam  Goodill,  who  also  was  entitled  to  the  666/.  6s.  Sd.9  presentsa^M- 

subject  to  the  life  interest  of  Patty  GoodiU.  t«J>o?  *nd 

obtains  pay- 
ment to  an* 

It  was  afterwards  ascertained  that  the  Plaintiffs,  the  °e^n^  " 

trustees,  had  a  charge  of  268/.  against  the  assets,  for  sponsible. 

expenses  incurred  by  them,  and  by  an  order  made  in  ap-5j^{fhee 

March  1815,  it  was  referred  to  the  Master  to  tax  all  has  merely 

parties  their  costs ;  and  it  was  ordered  that  108/. 4$.  lid.  0f  circura- 

annuities  then  in  Court,  together  with  a  sum  of  4/.  Is.  9d.  •*anc1es  whiCD» 

0  if  duly  con- 

cash,   should  be  applied  in  payment  (so  far  as  those  sidered,  would 

sums  would  extend)  of  the  costs ;  and  it  was  declared  j^J^JLc  0f 

that  the  sum  of  263/.,  which  had  been  reported  due  to  the  fact. 

the  Plaintiffs,  was  a  charge  upon  the  sum  of  666/.  135.  Id. 

3  per  cent,  annuities,  set  apart  to  answer  Patty  GoodilTs 

annuity 
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annuity  of  20L    Liberty  was  given  to  the  PlaintHfe  to 
apply  on  the  death  of  Patty  GoodilL 

No  stop  order  was  obtained  by  the  Plaintifls. 

The  costs  were  not  taxed,  and  the  sum  of  108/.  4;  •  1 1£ 
stock  and  4/.  Is.  9d.  cash  remained  in  Court 

Patty  Goodill  died  in  January  1842,  and  in  May  fol- 
lowing, William  Goodill  presented  a  petition,  stating  the 
proceedings  in  the  cause  up  to  the  order  of  1810,  but 
omitting  that  of  1815.  An  order  was  made  on  that  pe- 
tition in  May  1842,  whereby  the  sum  of  108/.  45.  \\<L 
reduced  annuities,  and  a  sum  of  94/.  14&  9<L  cash,  which 
had  arisen  from  the  dividends  thereon,  and  also  the  sum 
of  6661. 13&4t/.,  were  ordered  to  be  paid  to  William 
Goodill 

Messrs.  A.  and  Z?.  were  not  solicitors  in  the  cause, 
but  they  acted  as  the  solicitors  of  William  Goodillj  in 
the  matter  of  the  petition. 

A  petition  was  now  presented  by  the  personal  repre- 
sentative of  the  surviving  trustee,  praying  either  that 
William  Goodill  and  Messrs.  A.  and  B.  might  be  ordered 
to  transfer  into  Court  the  sums  obtained  out  of  Court  in 
May  1842,  and  that  the  same  might  be  applied  in  pay- 
ment of  the  costs  directed  to  be  paid  by  the  order  of 
March  1815,  together  with  interest  and  the  costs  of  the 
application,  or  that  William  Goodill  and  Messrs.  A»  and 
B.  might  be  ordered  to  pay  those  costs,  &c. 

Mr.  Pemberion  in  support  of  the  petition. 

Mr.  Kindersley  and  Mr.  Heberdai>  contrc^  on  behalf 
of  Messrs.  A.  and  B. 


William  Goodill  did  not  appear. 


The 
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The  Master  of  the  Rolls, 

I  am  of  opinion  that  under  the  circumstances  I  cannot 
grant  the  order  which  is  now  asked.  There  is  no  doubt 
of  the  principle,  that  if  a  solicitor,  knowing  that  money 
which  is  in  Court  belongs  to  one  person,  presents  a 
petition  in  the  name  of  another,  and  obtains  payment, 
he  is  personally  chargeable  with  the  amount.  I  go 
further,  if  he  has  not  the  knowledge  of  the  fact,  but  has 
knowledge  of  circumstances  which,  if  duly  considered, 
would  lead  to  a  knowledge  of  the  fact,  he  must  be  made 
personally  answerable  for  that  loss,  which  his  want  of 
due  consideration  has  occasioned.  It  is  very  rarely  that 
such  cases  come  before  the  Court.  I  only  recollect  one 
which  came  before  Sir  William  Grant,  who  said  that  the 
solicitor  had  better  pay  the  money  at  once,  and  it  was 
done. 


1842. 


In  this  case  there  are  several  peculiar  circumstances 
which  have  been  necessarily  commented  upon. 

His  Lordship  (after  detailing  the  circumstances  of 
the  case,  and  the  grounds  on  which  the  petitioner  rested 
this  claim  as  against  Messrs.  A.  and  B.)  said  —  The 
question  is,  whether,  under  the  circumstances,  I  am  to 
impute  to  the  solicitors  such  a  knowledge  of  the  charge 
upon  the  fund  in  Court,  or  of  circumstances,  which,  if 
duly  considered,  would  have  led  to  a  knowledge  of  that 
charge,  as  ought  to  induce  me  to  say  that  they  must  be 
charged  with  the  loss.  I  do  not  think  that  I  have 
before  me  sufficient  evidence  of  established  facts  to 
compel  me  to  impute  to  these  gentlemen  such  a  know- 
ledge of  the  circumstances,  as  to  require  me  to  say  that 
they  are  personally  liable.  On  the  whole  I  do  not 
think  I  can  make  them  personally  liable,  although  these 
funds  ought  never  to  have  been  paid  out  in  the  way 
they  have  been. 

The 
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1842. 


The  order  which  is  asked  for  against  William  GoodiU 
must  be  granted,  and  the  petition  must  be  dismissed  as 
against  Messrs.  A.  and  B.  without  costs. 


Dee.  8.  15. 

When  the 
Plaintiff  ob- 
tains an  un- 
conditional 
order  to  en- 
large publi- 
cation, the 
Defendant 
can  neither 
set  down  the 
cause,  nor 
serve  a  sub- 
poena to  hear 
judgment 
until  the  time 
has  expired. 
Having  con- 
travened this 
rule,  an  order 
was  made  to 
quash  the  sub- 
poena, and  to 
strike  the 
cause  out  of 
the  cause 
paper. 


LANGLEY  v.  FISHER. 

rpiHE  bill  was  filed  in  November  1836,  and  after  great 
-*-  delay  on  the  part  of  the  Plaintiff,  the  cause  was  at 
issue  in  Easier  term  1841.  The  Defendant  then  pro- 
ceeded in  the  cause,  and  in  Michaelmas  term  1841  he 
gave  rules  to  produce  witnesses,  and  in  Easter  term  gave 
rules  to  pass  publication. 

The  Plaintiff,  afterwards,  made  four  several  applica- 
tions to  the  Master  to  enlarge  publication.  On  the 
first  and  third  occasions  the  Master  granted  that  in- 
dulgence, on  the  terms  of  the  Plaintiff  undertaking  to 
set  down  the  cause  for  hearing  within  a  given  time, 
(which  terms  were  not  complied  with  by  the  Plaintiff); 
he  imposed  no  terms  by  the  second  and  fourth  orders. 

The  fourth  order  of  the  Master  enlarged  publication 
until  Hilary  term  1848.  The  Defendant  before  that 
time  had  expired,  and  on  the  1st  of  December  1842,  set 
down  the  cause,  and  served  subpoenas  to  hear  judgment 

The  Plaintiff  now  moved  to  quash  the  subpoena  to 
hear  judgment,  and  to  strike  the  cause  out  of  the  cause 
paper. 


Mr.  Pemberton  and  Mr.  BomiUy  in  support  of  the 
motion. 

The 
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The  proceeding  of  the  Defendant  is  quite  irregular  ;        1842. 
publication  being  enlarged,  the  cause  cannot  be  set 
down  without  special  permission.     They  cited  Ellis  v. 
King  (a)  in  support  of  the  form  of  the  application. 

Mr.  G.  Turner^  contrd.  Under  the  old  practice,  where 
a  party  obtained  an  order  to  enlarge  publication,  that 
did  not  prevent  the  other  party  setting  down  the  cause, 
and  the  practice,  in  this  respect,  has  not  been  altered. 
The  usual  order,  on  obtaining  an  enlargement  of  publi- 
cation, provides  that  the  indulgence  shall  not  obstruct 
the  other  party  from  setting  down  the  cause  (£);  and  it 
is  the  opinion  in  the  Master's  office  that  this  course  is 
regular. 

The  Plaintiff  has  not  complied  with  the  conditions  of 
the  1st  and  3d  orders,  and  has  not  been  relieved  there- 
from, he  has  therefore  no  right  to  complain. 

The  Master  of  the  Rolls  said  that  his  present  im- 
pression was  in  favour  of  the  Plaintiff;  but  he  should 
inquire  as  to  the  practice. 


The  Master  of  the  Rolls.  Dec.  is. 

It  was  alleged  that  the  step  taken  in  this  case  by  the 
Defendant  was  not  according  to  the  understood  practice 
of  the  Court,  and  I  reserved  the  case  for  the  purpose  of 
making  inquiry  upon  the  subject. 

The  case  was  this :  The  bill  being  filed  in  November 
1836,  and  the  answer  being  put  in  in  February  1837, 
the  Plaintiff  lingered  in  his  proceedings  very  much,  and, 
notwithstanding  the  exertions  which  were  used  on  the 

part 
(a)  4  Mad,  126.  (*)  See  Rxnde,  384. 
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1842.  part  of  the  Defendant,  no  subpoena  to  rejoin  was  served 
until  Easier  term,  1841.  The  Defendant  took  the  ma- 
nagement of  the  cause,  and  obtained  rules  for  passing 
publication.  The  Plaintiff  applied  four  times  succes- 
sively to  the  Master  to  enlarge  publication.  It  has  not 
been  explained  to  me  on  what  principle  it  was  that 
these  orders  were  made  in  the  form  in  which  they  were; 
for  it  appears  that  the  first  and  third  orders  put  the  Plain- 
tiff under  terms  to  set  down  the  cause,  and  that  the  second 
and  the  fourth  were  made  without  any  such  terms. 
Pending  the  last  of  these  four  orders  to  enlarge  publica- 
tion, the  Defendant  set  down  the  cause  for  hearing,  and 
served  a  subpoena  to  hear  judgment  I  was  certainly 
very  much  surprised  at  such  a  course  being  adopted  — 
it  was  clearly  not  in  conformity  with  the  old  practice  of 
the  Court  Since  orders  for  enlarging  publication  have 
been  made  by  the  Master,  it  was  possible  that  some  new 
understanding  might  have  arisen,  and  I  therefore  thought 
it  right  to  make  enquiries  on  the  subject 

The  old  practice  appears  clear,  and  free  from  doubt 
If  the  Plaintiff  obtained  an  order  to  enlarge  publica- 
tion, it  was  considered  that  he  was  causing  a  delay 
to  himself,  and  no  terms  were  imposed  upon  him,  and 
the  Defendant  was  not  at  liberty,  pending  the  order  to 
enlarge  publication,  to  set  down  the  cause  for  hearing; 
if  the  Defendant  did  so,  the  consequence  was  that  the 
subpoena  would  be  quashed,  and  the  cause  struck  out 
of  the  paper.  On  the  other  hand,  if  the  Defendant  ap- 
plied for  an  order  to  enlarge  publication,  he  was  delay- 
ing the  Plaintiff;  and  if  he  obtained  the  order,  there 
was  annexed  to  it  a  direction  that  it  should  not  hinder 
the  Plaintiff  setting  down  the  cause.  Now  the  very 
form  of  that  order  shews  that,  pending  the  order  to 
enlarge  publication,  the  opposite  party  was  not  at  liberty 
to  set  down  the  cause,  without  leave  for  that  purpose 

expressly 
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expressly  given  by  the  order*    I  apprehend,  therefore,        1QA&* 
that  if  the  present  course  of  proceeding  had  been 
adopted  under  the  old  practice,  the  Defendant  would 
have  been  in  error. 

I  have  endeavoured  to  ascertain  what  the  practice  is 
now  that  the  act  of  parliament'empowers  the  Master  to 
enlarge  publication.  It  may  be  doubted  whether  the 
Master  has  authority  to  add  any  terms  or  conditions  to 
the  order  to  enlarge  publication ;  it  has  been  done  on 
some  occasions,  as  in  two  out  of  four  in  the  present 
case,  and  I  have  found  other  instances  in  which  terms 
have  been  added ;  but  in  by  far  the  greater  number 
there  have  been  no  such  terms  imposed.  In  this  state 
of  things  it  has  been  conceived  that  where  the  Plaintiff 
has  delayed  the  passing  publication,  the  Defendant 
would  be  without  the  means  of  getting  rid  of  the 
suit,  or  of  advancing  it  pending  the  Plaintiff's  delay, 
unless  he  has  power  to  set  down  the  cause  himself. 
But  this  is  not  so ;  because  under  such  circumstances 
the  Defendant  might  apply  to  the  Court  for  leave  to 
set  down  the  cause ;  and  on  such  application  the  Court 
would  be  enabled  to  judge  of  the  delay  which  had 
taken  place,  on  the  part  of  the  Plaintiff.  I  find  an 
understanding  has  grown  up  in  the  Master's  office  that 
a  Defendant  is  at  liberty  to  do  that  which  has  been 
done  in  the  present  case,  and  the  Defendant  has,  no 
doubt,  acted  upon  that  understanding;  but  I  am  of 
opinion  that  the  understanding  in  the  office  was  er- 
roneous, and  that  the  Defendant  has  no  right,  without 
the  leave  of  the  Court,  to  set  down  the  cause  pending 
the  order  to  enlarge  publication. 

Under  these  circumstances  I  must  grant  this  applica- 
tion,^) far  as  it  asks  that  the  subpoena  may  be  quashed, 
and  the  Cause  struck  out  of  the  paper  ;|but  I  cannot  give 

any 
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any  costs  of  the  motion  ;  in  the  first  place,  because  the 
Plaintiff  has  obtained  two  orders  upon  terms  which  he 
has  not  complied  with,  and  next,  because  I  think  the 
course  which  has  been  adopted  by  the  Defendant  has 
been  founded  upon  an  erroneous  impression  entertained 
in  the  Master's  office. 


Bee.  is.  ALDEN  v.  FOSTER. 


If  a  mortgagee  TMTR.  PEMBERTON  and  Mr.  Toller,  moved  to 

after  the  make  absolute  a  decree  for  foreclosure. 

Master's  re- 
port and  be- 
fore the  day  Mr.  Bacon  contra.     Since  the  day  appointed  by  the 

payment,    "    Master  for  payment,  the  mortgagee  has  received  rents, 
there  must  be   and  the  balance  due  has  thus  undergone  a  variation. 

ference  and      The  mortgagee  is  not  therefore  entitled  to  a  foreclosure, 
account,  and 
a  new  day  ap- 
pointed for 
payment.  j^  Master  of  the  Rolls. 

I  have  already  had  occasion  to  consider  this  point,  (a) 
A  certain  sum  is  found  to  be  due  on  a  particular  day, 
and  payment  of  that  sum  is  directed  to  be  then  made, 
and  in  default  the  party  is  to  be  foreclosed.  The  mort- 
gagee having  in  the  interim  varied  the  account,  there 
must  be  a  new  reference  to  the  Master,  and  a  new  day 
fixed  by  him  for  payment 

(a)  Garlick  v.  Jackson,  4  Beavan,  154.;   and  see  Gcldard  y. 
Hornby,  1  Hare,  251. 


Note. — The  Master  of  the  Rolls,  in  a  subsequent  case,  upon  <6e 
motion  of  the  mortgagee,  made  a  new  order  of  reference.  &*  Etiu 
v.  Griffiths,  post. 


CASES  IN  CHANCERY.  593 

1842. 

LOCKER  v.  BRADLEY.  ^  21#  w. 

FTWE  testator  James  Bradley,   by  his  will  dated  in  A  testator 

•*•    February  1793,  directed  the  interest  arising  from  f^jjj^f* 

his  three  shares  in  the  tontine  of  1789,  on  the  lives  of  three  of  his 

his  three  nieces,  Frances  Roosilia  Dyne,  Elizabeth  Dyne,  £^j|^ 

and  Mary  Dyne,  (daughters  of  Andrew  Howes  Dyne  and  inter)  by 

Frances  his  wife,)  to  be  respectively  applied  by  his  exe-  residue  to  hit 

cutors  towards  the  maintenance  &c.  of  each  of  his  said  *****  *"*! Lner 

husband  for 
nieces ;  and  he  bequeathed  to  each  of  his  said  nieces  their  lives, 

one  share  when  they  should  separately  arrive  at  the  age  ^^J^jl 

of  twenty-one  years,  to'  be  also  transferred  to  each  of  and  after  the 

them  when  they  attained  that  age.     He  directed  his  parents  and 

residuary  property  to  be  invested  in  the  names  of  his  -f- ne  directed 

the  residue  to 
executors  on  trusts,  which  he  declared  as  follows:—  be  "divided 

"  After  deducting  the  aforesaid  200J.  a  year  directed  to  J^n,ytn^ 
be  paid  to  the  aforesaid  Margaret  Jack,  and  after  de>  daughters  of 
ducting  the  aforesaid  100/.  a  year  directed  to  be  paid  to  anV^h^hhc 
the  said  Frances  Dyne  aforesaid,  and  after  deducting  bequeathed 
the  produce  of  the  three  tontine  shares  aforesaid,  and  nieces." 
also  after  deducting  any  other  legacy  or  legacies  which  There  way  a 
t  •       •     ,u-  i  ii  u  j-  -i   ffftow.ifno 

I  may  give  in  this  my  last  will,   or    by  any   codicil  daughter  of 

annexed  or  added  thereto,  then  I  give  and  bequeath  ghoSd^ett«s 

the  remaining  interest  arising  from  all  my  remaining  living. 

property  to  my  said  sister  Frances  Dyne  and  her  hus-  na(j  fourr 

band  Andrew  Howes  Dyne,  for  and  during  their  joint  {|*uSnter* 

lives,  and  for  the  life  of  the  survivor.     And  further  I  date  of  the 

direct,  that  after  the  said  Margaret  Jack  and  my  said  *^»  a{"j ■"" 

sister  Frances  Dyne,  and  her  husband  Andrew  Howes  after  the  tes- 

Dyne  shall  all  be  dead,  the  principal  sum,  the  interest  of  g^^fe 

which   survived  the 
tenants  for  life. 
Held,  that  the  residue  was  divisible  among  all  the  nieces,  and  that  they  took 
vested  interests,  subject  to  be  divested  in  an  event  which  had  not  happened. 

Vol.  V.  R  r 
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1842.  which  I  have  bequeathed  to  them  in  the  manner  before- 
mentioned,  shall  be  divided  equally  between  the  daugh- 
ters of  the  said  Frances  Dyne,  my  said  sister,  and  which 
I  give  and  bequeath  to  them  my  said  nieces,  to  be  di- 
vided equally  amongst  them,  share  and  share  alike. 
And  if  no  daughter  of  my  said  sister  should  be  then 
living,  then  and  in  that  case,  I  give  and  bequeath  to  my 
nephews,  the  sons  of  my  said  sister  Frances  Dyne, 
what  would  otherwise  have  been  divided  amongst  her 
daughters." 

At  the  date  of  the  testator's  will,  Andrea)  JET.  Bradley 
and  Frances  his  wife  had  five  children,  namely,  the  three 
daughters  named  in  his  will,  and  Frances  Dyne  and 
James  Dyne,  all  of  whom  were  living  at  the  testator's 
death.  Andrew  Haves  Bradley  and  Frances  his  wife, 
had  another  child  Margaret,  bora  on  the  24th  of  June 
1796,  after  the  date  of  the  testator's  will,  but  in  his 
lifetime.     There  were  no  other  children. 

Andrew  Hawes  Bradley  died  in  December  1820,  and 
Margaret  Jack  died  in  Jidy  1824,  and  Frances  Bradley 
died  in  August  1842. 

Of  the  nieces,  some  had  died  in  the  lifetime  of  the 
tenants  for  life,  and  some  survived  them. 

The  first  question  was,  whether  the  shares  vested  in 
the  daughters,  so  as  to  be  transferable  to  their  personal 
representatives  in  the  event  of  their  dying  in  the  lifetime 
of  the  tenants  for  life,  and, 

Secondly,  whether  the  whole  vested  in  the  three 
nieces  named  in  the  will  alone,  or  was  divisible  between 
them  and  the  other  daughters  of  the  testator's  sister. 

Mr. 
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Mr.  Pemberton  and  Mr.  Retishaw  contended,  that  the  1842. 
gift  to  the  nieces  was  vested,  and  that  the  shares  of  such 
as  died  in  the  life  of  the  tenants  for  life  passed  to  their 
representatives.  Hallifax  v.  Wilson  (a),  Skey  v.  Barnes  (b), 
Harrison  v.  Foreman,  (c)  That  the  gift  over  was,  if  no 
niece  was  then  living,  an  event  which  had  not  happened, 
and  that  therefore  the  vested  gift  was  unaffected.  Sturgess 
v.  Pearson,  (d) 

Secondly,  that  the  residue  was  given  "  to.  my  said 
nieces,"  which  meant  those  previously  named,  and  con- 
sequently that  it  was  divisible  amongst  those  only  to 
whom  the  tontine  shares  had  been  previously  given. 

Mr.  G.  {Turner  and  Mr.  Busk,  for  Mrs.  Morgan, 
the  daughter  born  after  the  date  of  the  will,  contended, 
that  the  nieces  did  not  take  vested  interests,  and  that 
the  residue  was  divisible  amongst  such  only  of  the  class 
as  were  living  at  the  period  of  distribution. 

They  cited  Batsford  v.  Kebbell{e),  in  which  a  testatrix 
gave  to  A.  the  dividends  of  500/.  stock  till  he  should 
attain  the  age  of  thirty-two,  at  which  time  she  directed 
her  executors  to  transfer  the  principal  to  him.  It  was 
held  that  the  legacy  did  not  vest  till  the  age  of  thirty-two. 
They  cited  also  1  Roper  on  Legacies,  507.,  Tliicknesse  v. 
Liege  (g),  and  Stonor  v.  Curwen.  (h) 

Secondly,  they  contended  that  all  the  nieces  living  at 
the  death  of  the  previous  tenants  for  life  were  entitled 
to  share,  and  that  the  gift  was  not  limited  to  those 
specifically  named  in  the  will.  The  Court,  they  argued, 

favoured 

(a)  16  Vet.  168.  (e)  3  Vet.  363. 

(b)  3  Mer.  335.  (g)  3  B.  P.  C.  365.  373. 

(c)  6  Fes.  206.  (h)  5  Sim.  264. 
id)  4Jfcf<id.411. 

Rr  2 
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1842.  favoured  the  construction  which  would  admit  all  the 
daughters  to  take,  and  the  words  "said  nieces  "  referred 
to  the  last  antecedent,  namely,  "  the  daughters  of  my 
sister,"  where  the  word  daughters  was  used  generally, 
and  included  all  daughters,  and  that  the  gift  over,  if  no 
daughters  should  be  then  living,  shewed,  by  implication, 
that  all  were  to  take. 

Mr.  Kindersley  and  Mr.  W.  T.  S.  Daniel,  for  Bradley. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


Dec.  23.  The  Master  of  the  Rolls. 

I  have  read  this  will,  and  it  appears  to  me  that  the 
testator  has  used  the  words  " nieces  "  and  "daughters" 
convertibly.  Any  ambiguity  which  might  arise  in  the 
expression,  "  my  said  nieces,"  is  removed  by  the  gene- 
rality of  the  gift  over,  which  is,  "  in  case  no  daughter 
should  be  then  living." 

I  think  that  all  the  nieces  are  included  in  the  residuary 
gift,  and  I  do  not  find  in  the  will  any  words,  which 
appear  to  me  to  indicate  an  intention  that  the  gift  to  the 
nieces  should  be  contingent 

I  think  they  take  vested  interests,  subject  to  be  divested 
in  an  event  which  has  not  happened. 

The  property  is  therefore  divisible  in  fifths. 


T 
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1843. 


JOHNSTON  v.  TODD.  *»•  "•  «• 

so. 

HIS  case  has  been  several  times  before  the  Court  (a)  Observations 

hP  .  ,    n        on  tradition- 

now  came  on  upon  a  motion  tor  a  new  trial  of  an  ^  evidence 

issue  directed  by  the  Court.  in  pedigree 

cases,  and  its 
fallibility.    It 
The  facts  are  sufficiently  stated  in  the  judgment  of  the  »  not  to  be 

C^"*  Jcte/be^ause 

error  is  proved 

Mr.Kindersley  and  Mr.  Parry,  in  support  of  the  mo-  "^evera- 

tion.  city,  or  even 

accuracy,  of 
.      ,  an  ignorant 

Mr.  Turner  in  the  same  interest.  and  illiterate 

person,  is  not 

Mr.  S.  Worthy,  Mr.  J.  Anderson,  and  Mr.  Monteath,  clurively 

contrh.  tested  by  com- 

paring  an  affi- 
«-——---—■-■——  davit  made  by 

him,  with  his 

The  Master  of  the  Rolls.  •**  •«*  tes- 

timony; dis- 

An  issue  having  been  directed  to  try  whether  Peter  frepancjes  be- 

•m,  J  tween  them » 

the  son  of  John  Marshall  of  Longjbrmacus  was  the  next  not  conclusive 

of  kin  of  Robert  Marshall  the  testator,  at  the  time  of  his  J^nrt  his 

testimony. 

death,  and  the  jury  having  found  in  the  affirmative,  a      Observ- 

.       .  ,    r  .  i  ations  on  the 

motion  is  now  made  for  a  new  trial.  vajue  0f  tertj. 

mony  given  by 

There  is  not,  on  this  occasion,  any  complaint  that  wteTthe 

evidence  has  been  improperly  rejected  or  admitted ;  it  is  witness  is  illi- 
terate and 
not  ignorant,  the 

(a)  See  3  Beavan,  218.;  and  ante,  p.  594.  language  is 

v  J  '  not  his  own, 

but  that  of  the  person  preparing  the  affidavit;  being  taken  ex  parte,  it  is  almost 
always  incomplete,  and  often  inaccurate. 

Where  on  an  issue,  the  evidence  is  fairly  before  the  jury,  and  the  judge  is  satis- 
fied, there  is  great  difficulty  in  supporting  n  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  not  supported  by  the  evidence;  but  the  Court  will  nevertheless 
entertain  the  motion,  and  attend  to  the  course  of  the  trial,  the  issue  having  been 
directed  for  its  satisfaction. 

Rr  3 


598  CASES  IN  CHANCERY. 

1843.  not  alleged  that  any  new  evidence  has  been  discovered,  or 
that  all  parties  did  not  come  fully  prepared  for  the  trial, 
or  that  the  true  state  of  facts,  as  appearing  by  evidence, 
was  not  duly  presented  to  the  jury ;  and  though  some 
observations  were  made  on  the  summing  up  of  the 
Judge,  from  which  it  may  be  collected  that  the  Defend- 
ants considered  that  some  things  might  have  been  more 
favpurably  stated  for  them,  no  allegation  is  made  that 
the  jury  were  misled  by  any  misdirection. 

The  sole  ground  of  the  application  is  the  allegation 
that  the  verdict  is  not  supported  by  the  evidence. 

The  evidence  having  been  fairly  before  the  jury,  and 
the  Judge  having  expressed  his  satisfaction  with  the 
verdict,  there  must,  on  that  account,  be  great  difficulty 
in  supporting  the  motion ;  but  undoubtedly  the  issue  was 
directed  to  be  tried  for  the  satisfaction  of  this  Court, 
and  the  course  of  the  trial  must  be  attended  to  here. 

The  testator,  Robert  Marshall,  was  about  eighty  years 
of  age  when  he  died,  in  Jamaica,  in  the  year  1820. 
His  father,  William  Marshall,  married  Elizabeth  Jeffrey 
of  Stitchell  Mill  in  1734,  and  he  was  baptized  in  1740, 
and  went  to  Jamaica  when  a  boy.  So  far  the  facts  are 
not  subject  to  controversy.  The  testator  was  the  son 
of  William  Marshall  who  married  Elizabeth  Jeffrey  of 
Stitchell  Mill,  and  he  went  to  Jamaica  early  in  life. 

On  the  other  hand,  John  Marshall  of  Longjbrmacus 
died  in  November  1789,  a  very  old  man.  He  was  mar- 
ried to  Margaret  Marshall,  at  Longformacus,  in  June 
1750,  and  by  that  marriage  had  two  sons  Peter  and 
Robert,  and  three  daughters  Ann  Giles  and  Jean  and 
Margaret  Marshall*     The  widow  of  John  died  in  August 

1792. 


CASES  IN  CHANCERY.  599 

1792.     Of  these  facts  there  does  not  appear  to  be  any        1843. 
reasonable  doubt 

But  the  Plaintiff  in  the  issue  alleges  that  John  Mar- 
shall of  Longjbrmacus,  long  prior  to  his  marriage  in 
1750,  had  married  another  Margaret  Marshall,  by  whom 
he  had  a  son  William,  who  was  the  father  of  the  tes- 
tator. The  Plaintiff's  allegation  is,  that  William  Mar- 
shall,  the  testator's  father,  was  the  son  of  John  Marshall 
ol  Longformacus,  and  the  half  brother  of  the  children  of 
that  John,  who  were  the  issue  of  the  marriage  which 
took  place  in  1750. 

Whether  William  Marshall  was  so  connected  with 
John  and  his  family  is  the  question  to  be  determined. 
If  he  was,  it  is  not  disputed  that  Peter%  the  son  of  John, 
was  next  of  kin  of  the  testator  at  the  time  of  his  death. 

When,  in  cases  of  this  kind,  we  speak  of  evidence  and 
proof,  we  must  be  understood  to  mean  such  evidence 
and  proof  as  the  law  allows,  and  as  the  nature  of  the 
case  admits  of.  In  cases  where  the  whole  evidence  is 
traditionary,  when  it  consists  entirely  of  family  reputa- 
tion or  of  statements  of  declarations  made  by  persons 
who  died  long  ago,  it  must  be  taken  with  such  allowances 
and  also  with  such  suspicions,  as  ought  reasonably  to 
be  attached  to  it.  When  family  reputation,  or  declar- 
ations of  kindred  made  in  a  family,  are  the  subject  of 
evidence,  and  the  reputation  is  of  long  standing,  or  the 
declarations  are  of  old  date,  the  memory  as  to  the  source 
of  the  reputation,  or  as  to  the  persons  who  made  the  de- 
clarations, can  rarely  be  characterised  by  perfect  ac- 
curacy. What  is  true  may  become  blended  with,  and 
scarcely  distinguishable  from  something  that  is  erroneous; 
the  detection  of  error  in  any  part  of  the  statement  neces- 
sarily throws  doubt  upon  the  whole  statement,  and  yet  all 
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1843.  that  is  material  to  the  case  may  be  perfectly  true;  and  if 
the  whole  be  rejected  as  false  because  error  in  some  part 
is  proved,  the  greatest  injustice  may  be  done.  All  tes- 
timony is  subject  to  such  errors,  and  testimony  of  this 
kind  is  more  particularly  so ;  and  however  difficult  it 
may  be  to  discover  the  truth,  in  cases  where  there  can 
be  no  demonstration  and  where  every  conclusion  which 
may  be  drawn  is  subject  to  some  doubt  or  uncertainty, 
or  to  some  opposing  probabilities,  the  Courts  are  bound 
to  adopt  the  conclusion  which  appears  to  rest  on  the 
most  solid  foundation. 

On  the  late  trial,  the  Plaintiff  examined  five  witnesses 
to  prove  the  kindred.  Four  of  them  were  children  of 
Robert  Marshall,  the  son  of  John.  The  fifth  was  Wil- 
liam Jeffrey,  They  had  all  of  them  made  affidavits  in 
the  Master's  office,  and  all  of  them  had  been  examined 
on  the  former  trial,  so  that  the  Defendants  were  fully 
prepared  to  cross-examine  them,  and  to  bring,  with  full 
effect,  before  the  judge  and  the  jury,  any  inconsistent 
statement  in  the  evidence  given  by  them  on  different 
occasions. 

It  appears  that  in  the  evidence  of  the  children  of 
Robert  Marshall,  there  are  very  considerable  discre- 
pancies, discrepancies  as  to  the  members  of  the  family 
from  whom  the  information  is  alleged  to  have  been  re- 
ceived, discrepancies  also  as  to  some  facts  which  are 
distinctly  stated  to  be  within  the  knowledge  of  the 
witnesses. 

I  do  not  think  that  the  veracity  or  even  the  accuracy 
of  an  ignorant  and  illiterate  person,  is  to  be  conclusively 
tested  by  comparing  an  affidavit,  which  he  has  made, 
with  his  testimony  given  upon  an  oral  examination  in 
open  Court    We  have  too  much  experience  of  the 

great 
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great  infirmity  of  affidavit  evidence.  When  the  witness  164S. 
is  illiterate  and  ignorant,  the  language  presented  to  the 
Court  is  not  his :  it  is,  and  must  be,  the  language  of  the 
person  who  prepares  the  affidavit ;  and  it  may  be,  and  too 
often  is,  the  expression  of  that  person's  erroneous  in- 
ference as  to  the  meaning  of  the  language  used  by  the 
witness  himself;  and  however  carefully  the  affidavit  may 
be  read  over  to  the  witness,  he  may  not  understand  what 
is  said  in  language  so  different  from  that  which  he  is 
accustomed  to  use.  Having  expressed  his  meaning  in 
his  own  language,  and  finding  it  translated  by  a  person 
on  whom  he  relies,  into  language  not  his  own,  and 
which  he  does  not  perfectly  understand,  he  is  too  apt  to 
acquiesce;  and  testimony  not  intended  by  him  is  brought 
before  the  Court  as  his.  Again,  evidence  taken  on 
affidavit,  being  taken  ex  parte,  is  almost  always  incom- 
plete and  often  inaccurate,  sometimes  from  partial  sug- 
gestions, and  sometimes  from  the  want  of  suggestions 
and  inquiries,  without  the  aid  of  which,  the  witness  may 
be  unable  to  recall  the  connected  collateral  circum- 
stances, necessary  for  the  correction  of  the  first  sugges- 
tions of  his  memory,  and  for  his  accurate  recollection  of 
alt  that  belongs  to  the  subject  For  these  and  other 
reasons,  I  do  not  think  that  discrepancies  between  the 
affidavit  and  the  oral  testimony  of  a  witness  are  con- 
clusive against  the  testimony  of  the  witness. 

It  is  further  to  be  observed,  that  witnesses,  and  par- 
ticularly ignorant  and  illiterate  wintesses,  must  always 
be  liable  to  give  imperfect  or  erroneous  evidence,  even 
when  orally  examined  in  open  Court.  The  novelty  of 
the  situation,  the  agitation  and  hurry  which  accompanies 
it,  the  cajolery  or  intimidation  to  which  the  witness  may 
be  subjected,  the  want  of  questions  calculated  to  excite 
those  recollections  which  might  clear  up  every  difficulty, 
and  the  confusion  occasioned  by  cross-examination,  as 

it 
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184-3.  it  is  too  often  conducted,  may  give  rise  to  important 
errors  and  omissions ;  and  the  truth  is  to  be  elicited  not 
by  giving  equal  weight  to  every  word  the  witness  may 
have  uttered,  but  by  considering  all  the  words  with 
reference  to  the  particular  occasion  of  saying  them, 
and  to  the  personal  demeanour  and  deportment  of  the 
witness  during  the  examination. 

All  the  discrepancies  which  occur,  and  all  that  the 
witness  says  in  respect  of  them,  are  to  be  carefully  at- 
tended to,  and  the  result,  according  to  the  special  cir- 
cumstances of  each  case,  may  be,  either  that  the  testi- 
mony must  be  altogether  rejected,  on  the  ground  that 
the  witness  has  said  that  which  is  untrue,  either  wilfully 
or  under  self-delusion,  so  strong  as  to  invalidate  all  that 
he  has  said,  or  else  the  result  must  be,  that  the  testimony 
must,  as  to  the  main  purpose,  be  admitted,  notwith- 
standing discrepancies  which  may  have  arisen  from 
innocent  mistake,  extending  to  collateral  matters,  but 
perhaps  not  affecting  the  main  question  in  any  impor- 
tant degree. 

One  of  the  reasons  which  induced  me  to  grant  a  new 
trial  on  the  former  occasion  was,  that  the  discrepancies 
between  the  affidavits  and  the  oral  testimony  on  the  first 
trial  might,  if  possible,  be  explained,  or,  at  all  events, 
that  the  discrepancies  might  be  distinctly  brought  under 
the  consideration  of  the  Judge  and  of  the  jury. 

This  has  now  been  done;  the  evidence  given  by 
affidavit,  the  evidence  orally  given  on  the  first  trial, 
and  the  evidence  orally  given  on  the  last  trial  have 
befin  compared  and  contrasted.  Looking  at  the  state- 
ment of  what  passed,  as  it  appears  on  paper,  I  own  that 
I  find  nothing  which  I  consider  to  be  satisfactory  as  an 
explanation  of  the  differences;  but  having  regard  to  the 

nature 
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nature  of  the  testimony,  seeing  that  the  demeanour  of 
the  witnesses  during  the  examination  and  cross-examina- 
tion to  which  they  were  subjected,  was  under  the  ob- 
servation of  the  jury  and  of  the  Judge,  and  that  the 
Judge  is  satisfied  with  the  verdict,  I  do  not  think  that 
the  discrepancies  in  the  evidence  of  the  Marshall?  afford 
a  sufficient  reason  for  granting  a  new  trial  in  this  case. 

The  evidence  of  William  Jeffrey  is  subject  to  much 
less  observation.  In  his  first  affidavit  there  was  an 
admitted  mistake,  which  was  afterwards  amended,  but 
in  neither  affidavit  did  he  state,  what  he  subsequently 
stated  he  had  heard  from  Robert  the  brother  of  Peter 
Marshall,  or  from  the  family  of  the  Jeffreys.  I  am  asked 
not  to  attribute  the  evidence  subsequently  given  of 
Roberts  declaration  to  the  superior  efficacy  of  viv&  voce 
examination,  but  to  suppose  that  the  whole  statement  is 
untrue,  because  it  was  not  stated  in  the  affidavit ;  and  I 
am  desired  to  consider  the  whole  of  his  evidence  in- 
credible, either  for  the  same  reason,  or  because  it  so 
strongly  supports  the  case  of  the  Plaintiff  at  law;  and, 
undoubtedly,  if  the  evidence  of  William  Jeffrey  be  true, 
and  the  jury  must  have  so  considered  it,  the  case  of 
the  Plaintiff  must  be  deemed  to  be  established,  unless 
other  facts  be  shewn,  leading  decisively  to  another  con- 
clusion. 


1843. 


The  Plaintiff  at  law  had,  on  former  occasions,  alleged, 
that  John  Marshall  of  Longformacus  was  baptized  at 
Torpichen,  on  the  21st  of  February  1697,  and  if  that 
had  been  made  out,  it  would  have  appeared  that  he  was 
not  far  from  ninety-three  years  old  at  the  time  of  his 
death,  that  he  was  eighty-eight  years  old  in  1785, 
and  thirty-seven  years  old  when  his  alleged  son  married 
Elizabeth  Jeffrey,  in  May  1734,  and  only  sixteen  or 
seventeen  years  old  when  he  was  married  in  1713. 

I  do 
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1843.  I  do  not  find,  that  the  Plaintiff  succeeded  in  shewing 

that  John  Marshall  of  Longformacus  was  baptized  at 
Torpichen  in  1697 ;  and  on  the  last  trial,  no  evidence 
was  given  as  to  his  origin  or  family  connections. 

But  a  statement,  in  which  it  was  implied  that  he  had 
himself  married  at  the  age  of  sixteen  or  seventeen 
years,  that  he  had  a  son  married  when  he  was  himself 
only  thirty-seven  years  old,  was  sufficient  to  excite 
attention ;  and  one  of  the  grounds  on  which  a  new  trial 
was  granted  on  the  former  occasion  was,  that  the  De- 
fendants had  discovered  evidence,  by  which  it  was  said 
to  be  proved,  that  John  Marshall  of  Longformacus  was 
born  in  1705,  and  consequently  was  only  twenty-nine 
years  old  when  his  alleged  son  was  married,  and  was 
only  eight  years  old  at  the  time  when  he  himself  was 
alleged  to  have  been  first  married. 

In  order  to  establish  this  fact,  the  Defendants  pro- 
duced in  evidence  certain  proceedings  which  were  had 
before  the  sheriff  depute  of  Berwickshire  in  the  year 
1785,  for  the  purpose  of  procuring  John  Marshall  to  be 
admitted  on  the  poor's  roll  of  the  parish  of  Long/or- 
macuS)  and  afterwards  in  the  year  1787  for  an  increase 
of  aliment. 

In  these  proceedings,  John  Marshall's  petition  and 
replication,  signed  by  William  Wail  as  his  procurator, 
represented  him  to  be  eighty  years  old,  and  to  have 
been  born  in  the  parish  of  Ecclesmachen,  in  the  year 
1705;  but  I  am  of  opinion  that  these  statements, 
though  proper  to  be  considered,  do  not  afford  any 
thing  like  proof,  either  that  John  Marshall  was  born 
at  Ecclesmachen,  or  that  his  age  did  not  exceed  eighty 
years. 
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It  does  not  appear  that  he  was  baptized  at  Torpichen,  1843. 
and  he  may  have  been  born  and  baptized  at  Eccles- 
macken  ;  but  there  is  no  reason  to  suppose  that  any  re- 
gister of  baptism,  before  the  year  1716,  was  in  existence 
in  the  year  1785.  The  reference  to  the  sessions  book  of 
Ecclesmachen,  for  the  purpose  of  shewing  that  John  was 
born  in  1705,  seems  to  have  been  made  at  random,  and 
the  date  of  1705  seems  to  have  been  obtained  merely 
by  computation  of  the  assumed  age  of  eighty  in  the 
year  1785.  I  do  not  think  that  such  a  statement,  under 
such  circumstances,  is  to  be  in  any  degree  relied  on  as 
shewing  the  exact  age  of  John  at  the  time. 

There  are  circumstances  in  the  case  which  are  in- 
volved in  considerable  obscurity.  The  Plaintiff  has 
given  no  account  of  the  origin  of  John  Marshall.  The 
Defendants  have  not  only  given  no  account  of  the  origin 
of  William  Marshall,  who  is  alleged  by  the  Plaintiff  to 
have  been  the  son  of  John,  but  they  have  adduced  no 
evidence  of  any  reputation  respecting  him  in  the  family 
of  Jeffreys.  It  is  singular  that  the  testator,  who  was 
baptized  in  1740,  and  is  alleged  to  have  gone  to  Jamaica 
when  a  boy,  should  not  be  shewn  to  have  made  any  in- 
quiry about  his  relations  till  the  year  1810;  and  that 
his  inquiry  at  that  time  should  extend  only  to  the  de- 
scendants of  Robert  Jeffrey  of  Slitchell  Mill.  He  makes 
no  allusion  to  any  connection  of  his  father's,  and  his  will, 
at  a  subsequent  date,  makes  no  reference  to  any  member 
of  his  father's  family.  The  Defendants  consider  this 
circumstance  as'p roving  that  the  testator  knew  that  he 
had  no  relation  on  the  father's  side.  The, circumstance 
is,  no  doubt,  very  fit  to  be  considered,  and  it  was 
brought  distinctly  before  the  jury.  If  it  be  true,  as 
William  Jeffrey  states,  that  his  father  George  gave  the 
testator  money  to  enable  him  to  go  to  Jamaica,  it  seems 
singular  that  an  act  of  such  kindness  should  not  have 

been 
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1849.       been  remembered,  and  have  induced  some  notice  in  the 
^"v^i'     inquiry  made  in  1810,  but  still  the  fact  itself  may  be 
true. 

On  the  whole  of  the  case,  although  there  are  many 
obscurities  which  have  not  been  explained,  although  the 
principal  fact  does  not  sdmit  of  demonstration,  and  must 
therefore  be  for  ever  subject  to  the  degree  of  doubt 
which  is  attached  to  every  case  in  which  opposing  pro- 
babilities are  to  be  contrasted  and  balanced  against  each 
other,  in  which  you  have  something  perhaps  to  suspect, 
and  something  to  make  allowance  for,  in  the  testimony 
of  almost  every  witness,  yet,  as  it  is  necessary  to  give 
effect  to  that  conclusion,  which,  upon  a  careful  examin- 
ation of  the  whole,  appears  to  be  best  supported,  as 
upon  the  trial  the  whole  evidence  has  been  fully  sifted, 
and  the  witnesses  have  been  called  upon  to  answer  for 
the  differences  in  the  evidence  before  the  jury,  and  in 
the  presence  of  the  Judge,  who  is  satisfied  and  would 
himself  have  joined  in  the  verdict  if  he  had  been  upon 
the  jury,  as  no  new  evidence  has  been  discovered,  and 
there  seems  to  be  no  reasonable  prospect  of  obtaining 
any  better  conclusion,  or  any  greater  satisfaction  upon 
a  new  trial,  I  think  it  right  to  refuse  this  application. 
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TUCKER  *  BOSWELL.  Feb.  si. 

THE  testator  gave  the  residue  of  his  personal  estate  A  testator  di- 
*    *  .  i-       •£•  •*     rected  his  re- 

to  trustees,  upon  trust  to  pay  his  wire  an  annuity  8iduarv  per_ 

of  400/.  a  year  for  life,  if  she  should  recover  her  mental  fon.al  ^^f  to 
-,.,.,,  ,     P      be  invested  in 

faculties,  and  until  that  event,  upon  trust  to  apply  for  land  from 

her  use  an  annuity  of  200/.  a  year;  the  said  annuity  of  ^eaj°a{j™e 

400/.  or  200/.  (as  the  case  might  be)  to  be  paid  out  of  venient  op- 

the  dividends  on  the  government  stock  standing  in  his  and^n'the' 

name  at  the  Bank  of  England;  and  after  directing  his  meantime  to 

leaseholds  to  be  sold,  he  directed  that  the  purchase  iate(j#    Held 

money  for  the  said  leasehold  premises,  together  with  tnat  the.    ,. 
■  .i  n,.  ,  ,.  i     *.         tenant  for  life 

the  residue  of  his  personal  estate  not  disposed  of  or  of  the  land 

applied  for  the  purposes  thereinbefore  mentioned,  should  7a!i,en-ltied 

be  laid  out  and  invested,  from  time  to  time,  and  at  all  of  theunin- 

convenicnt  opportunities,  by  his  trustees  in  the  purchase  ^^J^" 

of  lands   and   hereditaments  in   England  of  freehold  from  a  year 

tenure,  which  should  be  conveyed  and  assured  unto  his  tator's  death". 

trustees  and  their  heirs,  upon  the  like  trusts  as  were      In  t}1e  same 

case,  the  tes- 
tbereinbefore    declared   with   respect  to   his    freehold  tatorgave 

estates  ;  and  upon  further  trust  that  his  trustees  should,  hl^wife^she 

as  conveniently  as  might  be  after  the  decease  of  his  recovered  her 

said  wife,  lay  out  and  invest  the  stock,  out  of  the  divi-  [j^^thereise 

dends  of  which  her  said  annuity  should  have  been  pay-  *oo/.  a  year, 

able,  in  the  purchase  of  freehold  lands  and  hereditaments  out  0f  his 

in  England,  to  be  conveyed  and  assured  upon  the  like  8?^?me  jeh 

trusts  as  were  directed  with  respect  to  the  other  lands  directed,  as 

to  be  purchased  5  and  until  proper  and  eligible  purchases  ^n"em?|y°n" 

could  be  made,  he  directed  his  trustees  to  lay  out  the  might  be  after 

j  her  death,  the 

produce  investment  of 

the  stock  out 

of  which  the  annuity  was  payable,  in  land  to  be  conveyed  in  strict  settlement 

The  wife  did  not  recover.    Held  that  the  extra  200/.  a  year  became  part  of  the 

residue  to  be  invested,  and  did  not  belong  to  the  tenant  for  life. 
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1843.  produce  of  the  sale  of  his  said  leasehold  house,  together 
with  any  other  trust  monies  in  their  or  his  hands  not 
producing  interest,  in  their  names  in  government  stocks 
or  funds  of  Great  Britain  ;  and  should,  until  such  pur- 
chases of  freehold  property  should  have  been  made,  as 
aforesaid,  in  like  manner  lay  out  and  invest  the  interest, 
dividends,  and  annual  produce  of  his  said  residuary 
personal  estate,  as  and  when  the  same  interest,  divi- 
dends, and  produce  should  be  received,  and  accumulate 
the  same  in  the  nature  of  compound  interest* 

The  real  estates  were  devised  to  one  for  life,  with 
remainders  over. 

The  testator  died  in  1826. 

His  widow  died  in  1835,  without  having  recovered, 
so  that  only  200/.  a  year  had  been  applied  to  her  use. 

The  questions  were,  first,  whether  the  tenant  for  life 
of  the  freeholds  was  entitled  to  the  income  of  the  per- 
sonal estate  uninvested,  as  from  twelve  months  from  the 
testator's  death,  or  whether  it  ought  to  be  accumulated, 
so  as  to  form  part  of  the  capital  to  be  invested ;  and, 
secondly,  whether  the  200/.  a  year  (being  the  surplus 
produce  of  the  fund  set  apart  to  answer  the  wife's  an- 
nuity, after  payment  for  her  use  of  the  annuity  of  200/. 
a  year),  formed  part  of  the  income  of  the  tenant  for  life, 
or  part  of  the  capital  to  be  invested. 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  A.  Austen,  for  the  tenant  for 
life,  argued,  that  the  tenant  for  life  was,  upon  the  au- 
thorities, entitled  to  the  income  as  from  twelve  months 

from 
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from  the  testator's  death ;  Kilvington  v.  Gray(a)9  where 
a  testator  directed  his  residuary  estate  to  be  laid  out  in 
the  purchase  of  land,  as  soon  as  a  convenient  purchase 
could  be  found  producing  3£  per  cent.,  and  in  the  mean 
time  the  interest  to  be  accumulated;  it  was  held  that 
the  tenant  for  life  was  entitled  to  the  interest  of  the  re* 
siduary  estate  from  the  end  of  one  year  after  the  tes- 
tator's death,  until  it  had  been  laid  out.  Parry  v.  War- 
rington (b)9  Silwell  v.  Bernard  (c),  Entwistle  v.  Mark- 
land(d),  and  Vigor  v.  Harwood.  (e) 
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1843. 


Tucker 
v. 

BOSWBLL. 


Secondly,  that  the  particular  object  of  the  testator  in 
directing  the  investment  to  continue  in  the  funds,  was  for 
securing  to*  the  widow  the  annuity  to  which  she  might  be 
entitled  under  the  will;  but  that  the  general  object  was 
to  invest  the  whole  available  residuary  estate  in  land  for 
the  benefit  of  the  tenant  for  life,  and  those  in  remainder. 
That,  consequently,  when  the  particular  object  had  been 
satisfied,  the  remainder  of  the  fund  must  be  considered 
invested,  and  the  interest  would  then  belong  to  the 
tenant  for  life. 


Mr.  Eomilly  and  Mr.  Willcock,  for  other  parties. 

4 

The  Master  of  the  Rolls  held,  that  the  tenant  for 
lifg  was  entitled  to  the  income  of  the  uninvested  per- 
sonalty as  from  one  year  from  the  testator's  death :  bat 
that  the  200/.  a  year  became  part  of  the  general  residue 
to  be  invested,  and  that  the  tenant  for  life  was  entitled 
to  the  income  only  of  it, 


(a)  S  Sim.  $  Stu.  296. 

(b)  6  Mad.  155. 

(c)  6  Vet.  520. 


(d)  6  Vet.  528.  o. 
(*)  IS  Shu  172. 


Vol.  V. 


Ss 
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1842. 


Dec.  S».  25, 

A  bill  was 
filed  for  the 
administra- 
tion of  the 
testator's 
estate,  by  a 
party  entitled 
to  a  contin- 
gent rever- 
sionary in- 
terest, and  a 
decree  for  an 
account  was 
obtained. 
Before  the 
report,  the 
Plaintiff's  in- 
terest wholly 
failed.    Held, 
that  the  Plain- 
tiff was  not 
entitled  to  his 
costs  of  suit 
either  as 
against  the 
Defendants  or 
the  fund,  and 
a  petition  for 
the  purpose 
was  dismissed 
with  costs. 

A  sole 
Plaintiff 
whose  interest 
failed  pending 
a  reference  to 
take  the  ac- 
counts, was 
restrained 
from  proceed- 
ing further  in 
the  suit. 


HAY  v.  BO  WEN. 

TN  18SS,  Alfred  Farr  became  insolvent,  and  the 
■*■  Plaintiff  Hay  was  appointed  his  assignee.  At  the 
time  of  his  insolvency,  he  was  entitled,  in  right  of  his 
wife,  to  a  contingent  reversionary  interest  in  the  real 
and  personal  estate  of  the  testator,  and  to  which  the 
Defendant  Bcmen,  (the  testator's  widow  and  executrix), 
was  entitled  during  her  widowhood. 

In  18S5,  the  assignee,  under  the  authority  of  the  cre- 
ditors and  the  Insolvent  Debtor's  Court,  filed  his  bill 
against  the  executrix,  and  against  Farr,  his  wife,  and 
the  other  persons  interested  in  the  property,  for  the  ad- 
ministration of  the  estate,  and  to  charge  the  widow  with 
a  breach  of  trust.  In  1889fa  decree  was  made  for  tak- 
ing the  usual  accounts ;  the  Master  was  to  inquire  if  any 
and  what  advances  had  been  made  to  the  husband,  and 
if  any,  and  what  settlement  had  been  made  on  the  mar- 
riage of  Farr  and  wife,  with  liberty  to  state  special 

circumstances. 

• 

While  the  proceedings  were  going  on  in  the  Master's 
office  Farr  died,  whereby  all  the  interest  of  the  Plaintiff 
ceased.  The  JPlaintiff,  nevertheless,  continued  prose- 
cuting the  accounts,  and  a  petition  was,  in  consequence, 
presented  by  the  Defendants  to  stay  all  proceedings. 
A  cross  petition  was  thereupon  presented  by  the  Plaintiff, 
for  payment  to  him  of  the  costs  of  the  suit,  either  by 
Mrs.  Bowen  personally,  or  out  of  the  assets. 

Mr.  Kinder sley  and  Mr.  Hubbacky  for  the  Plaintiff. 

This  suit  was  properly  instituted  and  conducted ;  it 
was  for  the  benefit  of  all  parties  that  the  accounts 

should 
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should  be  taken,  and  the  estate  protected  by  this  Court.  1842. 
The  fund,  at  least,  should,  according  to  the  established 
principles,  bear  the  costs  of  the  administration,  and  if 
not,  they  should  be  paid  by  Mrs.  Bawen,  who  appears 
by  the  proceedings  in  the  Master's  office  to  be  a  de- 
faulter. 

It  was  settled  by  the  decree  in  this  cause,  that  the 
Plaintiff,  though  his  interest  was  contingent  on  Farr 
surviving  the  wife,  had  a  sufficient  interest  to  maintain 
the  suit.  Though  legacies  are  contingent,  the  legatees 
"  have  such  an  interest,  as  entitles  them  to  know  what 
debts  the  testator  owed."  Andreas  v.  Wrigley.  (a)  In 
Studholme  v.  Hodgson  (ft),  the  bill  was  filed  by  a  party 
who  could  only  become  entitled  in  the  event  of  the 
death  of  certain  parties  without  children ;  it  was  ob- 
jected that  the  Plaintiff  had  no  present  right,  and  might 
possibly  never  have  any,  but  the  Court  said,  "  As  to 
what  has  been  objected  concerning  the  costs,  these  ought 
clearly  t<?  be  paid  out  of  the  assets  of  the  testator,  who, 
by  his  will,  has  occasioned  the  difficulties.  Here  is  a 
possibility,  at  least,  of  a  right's  coming  to  this  contin- 
gent devisee,  and  it  is  reasonable  that  all  rights,  such 
as  they  are,  whether  vested  or  contingent,  should  be 
preserved.  On  the  death  of  Mary  Hodgson  the  mother, 
it  will  be  determined  whether  this  right  will  ever  vest  or 
not,  which  has  been  adjudged  not  too  remote  a  distance 
of  time.  If  the  Defendants  were  not  to  be  called  to  an 
account  in  their  lifetime,  they  might  waste  and  embezzle 
every  thing,  and  that  estate,  which  at  present  may  be 
easily  accounted  for,  in  process  of  time  (viz.),  at  the 
death  of  the  Defendant  Mary  Hodgson,  may  be  impos- 
sible to  be  discovered,  by  which  means  the  devisee  over 
may  be  deprived  of  his  right,  and  the  intentions  of  the 

testattr 

(a)  4  Bro.  C.  C.  135.  {b)  5  P.  W.  300. 

Ss  2 
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1842.  testator  defeated,  and  though  there  may  be  these  incon- 
veniencies  on  the  one  side,  I  for  my  part  am  able  to 
foresee  none  on  the  other.  In  the  case  of  Maddox  v. 
Staines  (a),  where  the  bill  was  for  securing  a  like  con- 
tingent right,  the  Master  of  the  Rolls  made  a  decree 
of  this  nature  which  was  affirmed  by  the  Lord  Chan- 
cellor King,  and  his  Lordship's  decree  affirmed  in  par- 
liament 

Again,  the  decree  operates  for  the  benefit  of  all  the 
parties,  Plaintiff  and  Defendants ;  after  decree  any  of 
the  Defendants  can  prosecute  the  suit,  and  revive  it  if 
necessary.  Here  the  Defendants  have  claimed  the  benefit 
of  the  suit  by  their  answer,  and  have  adopted  it;  it  is 
but  reasonable,  that  taking  the  benefit,  they  should  pay 
the  costs  of  it. 

Mr.  Pemberton  and  Mr.  Steere,  contra. 

The  Plaintiff  has  instituted  this  suit  at  his  own  risk, 
taking  the  chance  of  the  Insolvent  surviving  his  wife. 
The  effect  of  his  death,  is  not  to  shew  that  all  the  Plain- 
tiff's interest  has  ceased,  but  to  prove  that  he  never 
had  any.  On  what  principle  then  is  a  party,  who  has 
not  and  never  had  any  interest,  to  be  indemnified  his 
costs  out  of  a  fund  belonging  to  other  persons  ? 

The  Plaintiff's  proceedings  have  wholly  failed,  he 
has  no  right  to  bring  the  suit  on  for  further  directions ; 
it  must  not  be  assumed  that,  if  it  were  so  brought  on,  he 
would  be  entitled  to  the  costs,  he,  on  the  contrary,  might 
be  ordered  to  pay  them.  That  point  cannot  be  decided 
on  petition  without  hearing  the  cause,  and  without  going 
fully  into  the  merits. 

The 

(o)  2  P.  WfM.  421, 


CASES  IN  CHANCERY.  61* 

The  suit,  it  is  said,  was  for  the  benefit  of  the  par-       1842. 
ties;  far  from  it,  they  deprecate  the  litigation,  no  ad- 
vantage has  resulted  from  it,  and  they  have  themselves 
incurred  expenses  which  they  must  bear.     They  have 
unwillingly  been  made  parties  to  this  litigation. 

The  Master  of  the  Rolls. 

I  confess  I  do  not  see  any  good  reason  for  doubting 
what  order  ought  to  be  made  on  this  petition.  There 
is,  I  apprehend,  nothing  more  clear  than  this,  that  to 
enable  a  Plaintiff  to  obtain  the  relief  which  he  asks  by 
his  bill,  the  interest  which  supports  it,  must  be  continu- 
ing at  the  time  of  the  decree.  If  the  interest  has  ceased 
to  exist  before  the  cause  is  brought  on  for  hearing,  it  is 
utterly  impossible  for  the  Court  to  make  any  decree  in 
his  favour.  I  will  not  say  that  a  case  might  not  exist, 
but  it  must  be  a  very  extraordinary  and  special  case 
indeed,  in  which  the  Court  could  make  any  order,  upon 
the  application  of  a  person  who  clearly  has  no  interest 
in  the  subject  of  litigation. 

In  this  case  the  bill  is  filed  by  the  assignee  of  the 
insolvent  husband  of  a  married  woman,  who,  in  right  of 
his  wife,  had  a  reversionary  interest  in  the  testator's 
estate,  the  Plaintiff's  interest  therefore,  would  entirely, 
cease  upon  the  death  of  the  husband  in  the  lifetime  of 
the  wife.  The  testator  having  by  his  will  given  the 
interest  to  the  wife,  the  Plaintiff,  the  assignee  of  the 
husband  sought  by  his  bill  to  establish  his  claim  against 
the  estate  of  the  wife.  The  cause  proceeds  to  a  hear- 
ing, and  at  the  hearing,  one  or  more  points  are  decided, 
and  an  account  is  directed.  At  the  hearing,  the  Plain- 
tiff had  the  same  contingent  and  terminable  interest 
which  he  had  when  he  filed  his  bill,  and  an  account 
was  directed.  The  account  proceeds  to  a  certain  ex- 
tent, but  pending  the  proceedings  in  the  Master's  office 
5*3  when 


614  CASES  IN  CHANCERY. 

1842.  when  the  Master  was  about  preparing  his  report,  the 
husband  died,  leaving  his  wife  surviving  him ;  there  was 
consequently  an  entire  cessation  of  all  interest  on  the 
part  of  the  Plaintiff.  I  do  not  understand  why  he 
should  have  thought  it  fit  to  proceed  in  the  Master's 
office  after  the  interest  in  respect  of  which  he  instituted 
the  suit  had  ceased,  nor  how  it  was  that  the  Master  who 
had  been  informed  of  the  state  of  things,  permitted  the 
Plaintiff  to  proceed  or  take  any  steps  in  the  cause. 
It  has  been  stated  at  the  bar,  and  I  dare  say  with  truth, 
that  the  Plaintiff's  object  in  proceeding  was,  in  some  way 
or  other  (though  not  in  a  regular  mode),  to  obtain  his 
costs  of  the  suit;  he  however  made  it  necessary  for  the 
Defendants  to  apply  to  the  Court  to  stay  the  proceedings. 

I  am  by  no  means  satisfied  that  the  Defendants, 
finding  the  suit  prosecuted  by  a  person  who  had  no 
interest,  might  not  have  made  an  application  of  another 
kind,  but  the. application  they  made  (which  they  were 
entitled  to)  was  to  restrain  the  proceedings  of  a  person 
who  had  ceased  to  have  any  interest  whatever  in  the 
subject  of  the  suit. 

The  question  having  arisen  whether  the  Plaintiff  was 
entitled  to  his  costs,  he  has  brought  it  before  the  Court 
by  petition.  Just  consider  how  the  case  would  have 
stood  if  the  Plaintiff  had  been  permitted  to  pursue  the 
course  he  was  adopting,  and  the  parties  had  not  inter- 
cepted him.  Suppose  he  had  brought  the  cause  on  for 
hearing  on  further  directions;  there  would  have  been  a 
Plaintiff  without  any  interest  whatsoever  in  the  matter, 
and  I  do  not  know  what  could  have  been  done,  but  to 
dismiss  the  bill.  I  do  not  see  what  right  the  Plaintiff 
could  have  had  to  claim,  costs  up  to  the  hearing  of  the 
cause,  when  confessedly  he  had  no  right  whatever  to  any 
relief.*    The  Plaintiff  having  no  interest  whatever,  and 

the 
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the  sole  object  of  the  bill  being  to  secure  an  interest  1842. 
which  he  expected  to  have,  could  not  be  entitled  to  costs* 
It  is  as  well  that  such  a  course  was  not  adopted,  and 
that  a  petition  which  is  a  much  shorter  and  less  expensive 
mode  of  obtaining  the  decision  of  the  Court  on  this 
question,  was  presented. 

The  Plaintiff  says  that  there  are  special  circum- 
stances in  this  case,  and,  that  for  that  reason,  he  ought 
to  have  the  costs.  Now  I  will  not  deny  that  cases  may 
possibly  be  found,  in  which,  having  regard  to  the  in- 
terests of  infants — of  unascertained  persons  of  various 
kinds  —  and  other  special  circumstances,  the  Court 
has  not  thought  fit  to  give  to  other  persons  the  sub- 
stantial benefit  of  the  proceedings,  without  giving  to 
the  person  whose  interest  has  ceased  the  costs  which 
he  has  incurred  in  procuring  the  benefit  to  others,  (a) 
There  may  possibly  be  such  cases,  but  what  the  Plain- 
tiff says  is,  first,  that  the  suit  was  for  the  administration 
of  assets,  and  that  it  must,  therefore,  be  assumed  that 
such  a  suit  rftust  be  beneficial  to  all  persons  interested 
in  the  estate.  Secondly,  that  whether  this  be  true  as  a 
general  rule  or  not,  yet  I  must  assume  it  to  be  so  in 
this  particular  case,  because  the  Defendants  who  are 
interested  in  the  assets,  finding  this  bill  in  prosecution, 
have  by  their  answers  claimed  rights  of  their  own,  say- 
ing, if  any  relief  be  granted  to  the  Plaintiff,  we,  the 
Defendants,  desire  to  have  a  particular  benefit  resulting 
from  it  for  ourselves ;  and,  thirdly,  it  is  said  that  the 
proceedings  have  proceeded  in  the  Master's  office  so  far 
as  to  charge  the  executrix. 

I  am  of  opinion  that  none  of  these  circumstances 
entitle  the  Plaintiff  to  any  order  in  respect  of  his  costs. 

In 
(a)  See  Thomaton  v.  Motes,  S  Bexn^  77.       , 
Ss  4 
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1842.  In  the.  first  place,  I  do  not  agree  that  a  bill  filed  for 
the  administration  of  assets  must,  of  necessity,  be  be- 
neficial for  all  persons  interested  in  the  estate.  It 
often  turns  out  to  be  very  much  the  contrary.  I 
believe  a  bill  for  the  administration  of  assets  is,  in 
a  sense,  generally  beneficial  for  the  executor,  for  he 
can  get  a  complete  exoneration  in  that  way,  and  in  no 
other  (a);  but  if  it  be  a  benefit  which  the  executor 
does  not  want,  I  do  not  think  a  suit  for  administration 
must  necessarily  be  for  the  benefit  of  all  persons  in- 
terested in  the  assets ;  on  the  contrary,  it  may  occasion 
much  delay,  expense,  and  vexation  to  them,  in  various 
ways,  and  notwithstanding  the  accurate  mode  in  which 
the  account  is  taken,  it  may  be  extremely  prejudicial. 
In  the  next  place,  where  a  bill  is  filed  by  a  person 
who  desires  to  have  an  account  of  assets  taken,  charg- 
ing the  accounting  parties  with  various  defaults  and 
breaches  of  trust,  and  the  persons  beneficially  interested 
in  the  estate  claim,  by  their  answer,  such  benefit  as 
they  may  be  entitled  to,  I  do  not  think  that  such  a 
claim  is  to  be  considered  such  an  approbation  of  the 
suit,  or  such  an  adoption  of  the  proceedings  as  to 
subject  either  the  assets  or  the  executors  to  the  costs 
of  the  suit.  Thirdly,  as  to  the  personal  charge  against 
the  executrix  in  the  Master's  office,  I  have  no  evidence 
whatever  before  me;  I  find  the  persons  who  would 
be  entitled  to  the  benefit  of  this  charge  joining  in  the 
petition  to  stay  the  proceedings,  and  there  is  nothing  in 
the  former  part  of  the  proceedings  which  pledges  them 
to  an  adoption  of  the  suit,  come  of  it  what  may. 

Looking  at  the  case  altogether,   I  think  that  the 

Plaintiff  did  file  his  bill,  at  the  risk  and  upon  the  chance 

of 

(0)  Knatchbull  y.  Fcarnhead,      1  Ifartuji,  426. ;  Hiflv.Gomme, 
3  MyL  if  C>.  1 SS. ;  Low  v.  Carter,      I  Beavan,  540. 
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of  his  continuing  to  have  at  the  hearing  of  the  cause  that  1842, 
right,  which  he  very  fairly  alleged  he  had  at  the  com- 
mencement I  must  add,  that  I  do  not  think  it  is  by  any 
means  clear  that  if  he  had  brought  the  cause  to  a  hear- 
ing while  his  interest  continued,  he  would  have  been 
entitled  to  costs ;  it  does  not  appear  to  me  to  be  clear, 
it  is  possible  that  he  might,  but  that  would  depend 
upon  circumstances,  the  evidence  and  the  report;  these 
are  matters  upon  which  I  cannot  now  form  a  proper 
opinion. 

The  Plaintiff's  interest  having  altogether  ceased,  and 
there  being  no  special  circumstances  in  this  case,  which, 
in  my  opinion,  entitle  him  to  be  reimbursed,  by  the 
other  party,  those  costs  which  were  incurred  for  his  own 
benefit,  I  must  refuse  this  application  with  costs.  The 
other  petition  to  stay  proceedings  does  not  ask  for  costs, 
and  I  must  simply  make  an  order  according  to  the  prayer 
of  it. 


T 


EGREMONT  n  COWELL.  is4j. 

Jan.  II.  18. 

HE  question  in  this  cause  arose  under  the  34th  a  demurrer  u 
Order  of  August  1841.  {a )  srtlfi^  " 

from  the  time 
The  twelve  days  limited  by  that  order  for  the  Plaintiff  ^rde"  for 
to  set  down  the  demurrer,  expired  on  the  1st  of  January  yettingitdown 
1843,  which  was  on  Sunday;  and  it  being  in  the  vaca-  th^c^strar'g 
tion,  the  Plaintiff,  on  the  following  day  (Monday  the  2d  office,  and  not 
of  January),  left  the  order  for  setting  down  the  demurrer  of  its  entry  in 

with  ?•  Rtf^ 

,  v  ^  j  ^  trar^8  to00** 

(«)  Ord.  Can.  174. 
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184-3.       with  a  clerk  in  the  registrar's  office,  but  the  demurrer 

r^^0^     was  not  actually  set  down  in  the  registrar's  book  until 
Egrbmont  /  ° 

v.  Tuesday  the  3d. 

Co  WELL. 

By  the  order  in  question  it  is  ordered,  "  That  where 
the  Defendant  shall  file  a  demurrer  to  the  whole  bill,  the 
demurrer  shall  be  held  sufficient,  and  the  Plaintiff  be 
held  to  have  submitted  thereto,  unless  the  Plaintiff  shall, 
within  twelve  days  from  the  expiration  of  the  time  al- 
lowed to  the  Defendant  for  filing  such  demurrer,  cause 
the  same  to  be  set  down  for  argument." 

Mr.  Pemberton  and  Mr.  Beavan  moved,  that  the  de- 
murrer having  been  submitted  to,  the  costs  of  the  suit 
might  be  taxed  and  paid  by  the  Plaintiff. 

They  argued  that  there  had  not  been  a  setting  down 
of  the  demurrer  within  the  time,  and  that  under  the 
34th  Order  the  Plaintiff  must  be  considered  to  have 
submitted  thereto,  unless,  upon  a  special  application  to 
be  made  by  him,  the  Court  should  think  fit  to  relieve 
him  from  the  effect  of  the  34th  Order. 

That  the  order  required  the  Plaintiff,  "  to  cause  the 
demurrer  to  be  set  down,"  and  it  therefore  became  the 
duty  of  the  Plaintiff's  solicitor,  not  only  to  take  the 
order  into  the  registrar's  office,  but  to  see  that  the  de- 
murrer was  actually  set  down  in  the  book,  and  which 
he  had  not  done  in  this  case. 

They  referred  to  Charlton  v.  Richmond  (a)  decided  as 
shewing  that  the  twelve  days  did  not  mean  office 
days. 

Mr. 
(a)  4  Beav.  397. 
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Mr,  Koe  and  Mr.  Shee  for  the  Plaintiff,  were  not 
heard  by 

The  Master  of  the  Rolls  who  said,  he  would  make 
enquiry  as  to  what  had  really  taken  place,  for  there  ap- 
peared some  inconsistency  on  the  affidavits. 
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The  Master  of  the  Rolls,  after  stating  the  facts  as 
ascertained  by  him  from  the  officers  of  the  Court  said, 

The  whole  is  reduced  to  this,  whether  a  Plaintiff  who 
obtains  an  order  for  setting  down  a  demurrer,  and 
leaves  it  within  the  limited  time  at  the  registrar's  office 
has  not  complied  with  the  order. 

I  am  clearly  of  opinion  that  he  has.  I  must  con- 
sider this  demurrer  as  set  down  from  the  time  when  the 
order  was  delivered  to  the  clerk  at  the  registrar's  office, 
and  as  there  was  no  surprise  or  prejudice  to  the  De- 
fendant, I  must  refuse  the  motion  with  costs. 


Jan.  18, 


It  appeared  in  the  course  of  this  motion,  that  it  was 
the  practice  of  the  registrar's  office  not  to  allow  an 
inspection  of  the  Book  of  Causes  until  the  commence- 
ment of  the  term ;  so  that  it  could  not  be  ascertained 
what  causes  &c,  had  been  set  down  between  the  two 
terms,  or  when  they  had  been  entered. 

The  Master  of  the  Rolls  disapproved  of  the  practice 
and  expressed  a  wish  that  it  might  be  altered,  so  that 
the  public  and  the  suitors  of  the  Court  might  not  be 
excluded  from  the  opportunity  of  ascertaining  the  real 
state  of  the  Cause  Book. 
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1843. 


Jan.  21. 


EGREMONT  v.  COWELL. 


A  statement 
a  that  the  De- 
fendant al- 
leges and  the 
Plaintiff  be- 
lieves the  fact 
to  be,"  is  not 
a  sufficient  al- 
legation of  a 
material  fact. 
A  bill  was, 
at  the  hearing, 
held  defective 
for  want  of 
parties,  and 
stood  over. 
Another  bill 
was  filed; 
stating  that  at 
the  hearing 
the  sole  Plain- 
tiff was  dead, 
and  stating 
circumstances 
intended  to 
remove  the 
objection  for 
want  of  par- 
ties, and  pray- 
iug  the  dis- 
charge of  the 
former  order 
and  a  revivor. 
A  demurrer 
for  want  of 
parties  was 
sustained. 


HPHE  original  cause  is  reported  in  a  former  volume,  (a) 
-*-  It  was  a  suit  by  a  pauper  for  foreclosure  and  redemp- 
tion, and  one  of  the  mortgages  having  been  made  to 
Greenwood  and  Bollond,  and  the  latter  being  dead,  it  was 
objected  that  his  personal  representatives  were  necessary 
parties,  on  the  ground  that  they  were  tenants  in  common 
of  the  mortgage  money.  The  objection  was  allowed,  and 
it  was  ordered,  "  that  the  case  should  stand  over  with 
liberty  to  the  Plaintiff  to  amend,  by  adding  parties  with 
apt  words  to  charge  them,  and  bring  on  the  case  to  a 
hearing  as  she  should  be  advised." 

It  turned  out,  that  at  the  former  hearing,  Mrs.  Vickers 
the  sole  Plaintiff  had  been  dead  nearly  a  twelve  month. 

A  new  bill  was  now  filed  by  the  representative  of 
the  Plaintiff,  which  stated,  that  at  the  former  hearing 
the  sole  Plaintiff  was  dead,  and  alleged  that  the  order 
then  made  was  irregular. 

The  bill  then  went  on  to  state  that  Greenwood  and 
Bollond  were  trustees  of  a  post  nuptial  settlement  of  a 
sum  of  6000/.,  "  and  that  the  Defendant  Greenwood 
alleged,  and  the  Plaintiff  believed  the  fact  to  be"  that  the 
sum  of  money  lent  on  mortgage  was  part  of  the  trust 
funds  comprised  in  the  settlement,  and  that  Greenwood 
and  Bollond  were  jointly  interested  in  the  mortgage 
money,  and  that  the  Plaintiff  was  advised  that  the  mort- 
gage 
(«)  1  Bcav.  529. 
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gage  money  survived  to  Greenwood,  and  submitted  that        1843. 
Bollonefs  representatives  were  not  necessary  parties. 

The  bill  prayed  that  the  suit  might  be  revived,  and 
that  the  order  made  on  the  previous  hearing  might  be 
discharged,  &c. 

The  Defendant  Orwell  demurred,  on  the  ground  that 
BoUoruTs  representatives  had  not  been  made  parties. 

Mr.  Pemberlon  and  Mr.  Beavan,  in  support  of  the  de- 
murrer, contended  that  there  was  no  sufficient  allegation 
that  Greenwood  and  Bollond  were  joint  tenants  of  the 
mortgage  money;  for  the  statement  was,  that  Green- 
wood stated^  and  the  Plaintiff  believed  the  facts  to  be 
so;  but  this  was  a  mere  statement  by  Greenwood  in  his 
own  favour,  and  of  the  belief  of  the  Plaintiff  therein ; 
that  this  was  not  a  distinct  allegation  of  the  fact,  and  in 
cases  of  this  kind  the  statement  was  to  be  taken  most 
strongly  against  the  pleader ;  Balls  v.  Margrave,  (a) 

Mr.  Koe  and  Mr.  Shee9  contrd,  contended  that  the 
allegation  of  fact,  being  one  relating  to  the  Defendant's 
case  was  sufficiently  alleged ;  and,  secondly,  that  a  De- 
fendant could  not  demur  to  a  bill  of  revivor  for  want  of 
parties,  the  object  of  which  species  of  bill  was  to  place 
the  pleadings  in  the  same  state  as  they  were  at  the  time 
of  the  abatement;  Metcalfe  v.  Metcalfe,  (b) 

The  Master  of  the  Rolls. 

When  it  was*  ascertained  that  this  suit  had  abated 
before  the  hearing,  the  first  and  proper  thing  to  be  done 
was  to  revive  the  suit,  and  then  to  consider  what  was  to 
be  done  as  to  the  objection  for  want  of  parties. 

When 
(a)  3  Beat.  284.  (A)  1  Keen,  14. 
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* 

1843.  When  this  cause  came  on  for  hearing,  an  objection 

was  made  for  want  of  parties,  which  was  sustained  be- 
cause the  mortgage  was  made  to  two,  and  it  did  not 
appear  that  each  was  not  interested  in  the  mortgage 
money;  it  is  quite  clear  that  a  Suit  could  not  pro- 
ceed in  that  state.  It  was  ordered  to  stand  over,  with 
liberty  to  add  parties.  The  usual  order  made  in 
such  cases  is,  that  the  Plaintiff  shall  add  parties  or  shew 
that  they  are  not  necessary;  the  latter  clause  was  not 
inserted  in  the  order  on  this  occasion,  though  it  would 
have  been  if  the  order  had  been  drawn  up  carefully. 
If  it  had,  nothing  would  have  been  more  simple  than  to 
have  revived  the  suit,  and  then  to  apply  for  leave  to 
amend  to  shew  that  it  was  not  necessary  to  add  parties. 

We  have  this  singular  proceeding;  the  bill  now  filed 
states  the  abatement,  states  that  the  case  came  on  for 
hearing,  that  an  objection  was  then  made  for  want  of 
parties,  and  was  allowed,  and  that  it  was  afterwards  dis- 
covered that  there  had  been  a  complete  abatement  by 
the  death  of  the  sole  Plaintiff,  and  that  the  order  then 
made  was  not  regular ;  and  it  states,  by  way  of  supple- 
ment, certain  matters  by  which  the  conclusion  is  at- 
tempted to  be  drawn,  that  the  personal  representatives 
of  Bollond  are  not  necessary  or  proper  parties.  To  this 
it  is  said  by  the  Plaintiff  that  this  is  not  done  with 
reference  to  that  part  of  the  prayer  of  the  bill  which 
asks  that  the  Plaintiff  may  have  the  full  benefit  of  all 
the  proceedings  in  the  suit  up  to  the  death  of  Mrs. 
Vickers,  but  with  reference  to  the  statement  that  the  per- 
sonal representatives  of  Bollond  are  not  necessary  parties 
according  to  the  statements  in  this  supplemental  bill. 

This  is  not  a  case  of  simple  abatement  with  a  right 
to  revive,  but  is  one  mixed  up  with  circumstances 
now  for  the  first  time  introduced,  and  which  brings 

forward 
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forward  facts  shewing  that  it  is  not  necessary  to  make        1843. 
these  persons  parties  who  by  original  bill  were  not  made 
parties. 

It  is  not  a  sufficient  allegation  to  say  that  one  De- 
fendant alleges,  and  the  Plaintiff  believes  a  statement  to 
be  true,  the  Defendant  may  allege  that  which  is  quite 
false,  and  the  Plaintiff  may  believe  it  to  be  true,  but  this 
is  not  a  sufficient  allegation  on  the  part  of  the  Plaintiff 
of  that  fact. 

The  demurrer  must  be  allowed  with  costs,  and  liberty 
must  be  given  to  amend. 


ALTREE  v.  HORDERN.  ^  *»«. 

Dec.  15.  22. 

rr*HE  original  bill  was  filed  by  two  Plaintiffs  in  18S6,  After  answer, 

A    to  set  aside  a  purchase,  alleged  to  have  been  made  5^-^ 

by  a  trustee,  thirty  years  ago.      After  ail  the  answers  amend  had 

had  been  filed,  a  special  application  was  made  to  amend,  a  sujt  abated 

which  was  refused.     Both  the  Plaintiffs  died,  and  the  b?  ?eJ?tl?^ 

.,.,.,  ,     ,  ^  ,      ofthePlaintiff. 

suit  having  thereby  become  abated,  the  executors  of  the  The  executors 

last  surviving  Plaintiff,  instead  of  reviving  the  suit,  filed  gina^biHof  a 

a  new  bill  in  respect  of  the  same  matters.  similar  nature. 

The  Court 
stayed  the 
It  was  now,  in  effect,  moved  by  the  Defendants  in  proceedings  in 

the  second  suit,  that  the  second  bill  might  be  taken  off  suit,  until  the 

the  file  for  irregularity,  or  that  the  proceedings  in  the  Jj°§teu  VJJ? 

second  suit  might  be  stayed  until  the  Plaintiffs  had  paid  paid. 

the  costs  of  the  first  suit.     The  notice  of  motion,  how- 

ever,  was  considered  by  the  Court,  as  unnecessarily 

long  and  complicated. 

The 
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1842.  The  first  suit  was  attached  to  the  Court  of  the  Vice- 

Chancellor  otEtigland,  and  the  second  was  attached  to 
the  Rolls. 

Mr.  Pemberton  and  Mr.  Craig,  in  support  of  the 
motion.  There  having  been  no  decree,  the  Plaintiffs 
alone  have  the  right  of  reviving  the  original  suit  If 
they  adopt  their  testator's  right  of  suit,  they  must  follow 
up  his  proceedings;  they  cannot  seek  the  same  relief 
by  a  second  independent  suit,  without  abandoning  the 
former  proceedings,  and  paying  the  costs  of  the  aban- 
doned suit  Defendants  are  not  to  be  vexed  with  two 
suits  for  the  same  cause.  They  cited  Chcrwick  v. 
Dimes,  (a) 

Mr.  Kindersley  and  Mr.  &  James,  contra.  The  De- 
fendants are  not  entitled  to  what  they  ask.  They  ought 
to  have  applied  to  the  Vice-Chancellor  of  England  in 
the  first  suit,  for  an  order  similar  to  that  made  in 
Chcrwick  v.  Dimes. 

It  does  not  follow  that  if  the  first  suit  had  been  pro- 
secuted to  a  hearing,  the  Defendants  would  have  been 
found  entitled  to  the  costs  of  it  It  cannot 'therefore, 
on  this  application,  be  assumed  that  they  are  entitled  to 
them.  Another  objection  is,  that  the  Plaintiffs  in  the 
second  suit,  sue  not  only  as  representatives  of  their  tes- 
tator, but  in  another  character. 

The  Master  of  the  Rolls. 

This  is  a  motion,  made  on  the  part  of  four  of  the 
Defendants,  that  the  bill  may  be  taken  off  the  file  of 
this  Court,  with  costs  to  be  paid  by  the  Plaintiffs,  or 
that  all  proceedings  in  the  cause  against  the  four  De- 
fendants 
(a)  3  Beavan,  290. ;  and  see  (AT.  C),  625.,  and  Lee  v.  Lee, 
Dryden  v.  Wdffw&t  1  Y.  $  C.      1  Hare,  617. 
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fendants  may  be  stayed  until  the  Plaintiffs  shall  have        1842. 
paid  to  the  Defendants  their  costs  of  the  first  suit. 

The  first  bill  was  filed  on  the  22d  of  November  1836, 
by  James  Altree  and  Edward  Stephen  Altree.  The  an- 
swers of  all  the  Defendants,  except  one,  were  filed  in 
18S7»  and  the  answer  of  the  remaining  Defendant  was 
obtained  on  the  19th  of  January  1838.  In  July  1839, 
upon  a  motion  made  before  his  Honor  the  Vice-Chan- 
cellor  of  England,  leave  was  given  to  the  Plaintiffs  to 
amend  their  bill.  That  order  was  afterwards  discharged 
by  the  Lord  Chancellor  upon  appeal,  so  that  the  Plain- 
tiffs not  having  liberty  to  amend  their  bill,  were  under 
the  necessity  either  of  proceeding  with  the  bill  as  it  then 
stood,  or  of  filing  a  new  bill,  which  they  could  only  do, 
as  I  apprehend,  by  dismissing  the  first  bill  with  costs. 
What  they,  however,  did,  under  these  circumstances, 
was  to  obtain  leave,  by  an  order  of  course,  to  amend  the 
bill  by  adding  parties,  and  they  made  that  amendment. 

In  that  state  of  things,  James  Altree9  one  of  the 
Plaintiffs,  died,  and  the  suit  was  then  sustained  by  the 
single  remaining  Plaintiff,  Edward  Stephen  Altree. 
After  the  death  of  James  Altree  the  answer  of  the  new 
Defendants  was,  on  the  24th  of  January  1840,  put  in, 
and  on  the  17th  of  March  1842  the  surviving  Plaintiff 
Edward  Stephen  Altree  died.  The  suit  therefore  be- 
came wholly  abated.  According  to  my  understanding 
of  the  practice  of  the  Court  (as  to  which,  however,  I 
ought  to  speak  with  diffidence,  because  I  understand 
there  are  different  opinions  upon  the  point),  it  was  at 
that  time  competent  for  the  Defendants  to  move,  as 
against  the  executors  of  the  surviving  Plaintiff,  that  the 
bill  might  be  revived  within  a  limited  time,  or  that  the 
bill  might  be  dismissed.  I  do  not  think  they  would 
have  obtained  a  more  favourable  order.     They  did  not 

Vol.  V.  Tt  take 
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1842.        take  that  course,  but  seem  to  have  waited  to  see  what 

v^v^^"'     course  would  be  adopted  by  those  who  succeeded  to  the 
Altrite 

p.  interest  of  the  deceased  Plaintiffs. 

Horderi*. 

On  the  17th  of  November  1842,  the  executors  of  the 
surviving  Plaintiff  filed  a  new  bill,  and  I  think  that 
I  can  only  treat  it  as  such  a  bill  as  might  have  resulted 
from  an  amendment  of  the  original  bill ;  for  the  trans- 
action, in  respect  of  which  the  relief  is  sought  by  the 
second  bill,  is  precisely  the  same,  and  although  there 
are  other  specific  portions  of  relief  which  are  sought  by 
it,  yet,  generally  speaking,  the  relief  is  of  the  same  sort 
as  that  asked  by  the  first  bill.  It  has  not,  in  any 
way,  been  stated  to  me,  that  the  second  bill  differs  from 
a  bill  which  might  have  resulted  from  an  amendment  of 
the  original  bill. 

The  second  bill  having  been  filed  on  the  17th  of  No- 
vember last,  the  present  application  is  made,  and  the  ques- 
tion is,  what  ought  now  to  be  done.  Considering  the 
second  bill  to  be  such  a  bill  as  might  have  resulted  from 
an  amendment  of  the  former  bill  if  permission  to  amend 
had  not  been  refused,  it  cannot  surely  be  contended  that 
those  who  are  seeking  to  have  the  benefit  of  the  former 
proceedings,  and  who  found  their  allegations  in  the 
second  bill  upon  the  statements  made  in  the  answer  to 
the  first  bill,  are  entitled  to  all  the  benefit  of  the  former 
proceedings,  and,  at  the  same  time,  to  lay  them  aside, 
in  such  a  manner  as  to  deprive  the  Defendants  of  the 
opportunity  of  applying,  in  any  stage  of  the  cause,  for 
relief  in  respect  of  the  costs  to  which  they  have  been 
subjected:  nor  can  it  be  contended  that  the  present 
Plaintiffs  are  to  be  at  liberty  to  adopt  the  former  pro- 
ceedings for  their  own  benefit :  —  that  they  are  to 
come  in  and  subject  themselves  to  the  jurisdiction  of 
this  Court,  and  seek  its  exercise  as  against  the  De- 
fendants, 
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fendants,  and  yet  that  they  are  not  to  be  subject  to  the  1842. 
costs  of  any  thing  that  has  hitherto  been  done*  I  confess 
nothing  appears  to  me  to  be  more  reasonable  than  to 
ask  that  the  Plaintifis  may  not  be  allowed  to  prosecute 
this  new  suit  until  they  have  paid  the  costs  of  the  former 
suit;  and  unless  I  find  some  difficulty  which  I  am  not 
now  aware  of,  I  think  there  is  in  this  Court  sufficient 
jurisdiction  to  say  that  these  Plaintifis  shall  not  be  at 
liberty  to  prosecute  this  suit,  founded  as  it  is  upon 
the  former  suit,  and  seeking,  though  not  precisely  the 
same  relief,  yet  relief  founded  on  the  same  transaction, 
without  first  relieving  the  Defendants  from  the  costs 
which  have  been  incurred  in  the  former  suit.  I  think 
it  is  no  answer  to  say,  that  if  that  former  suit  had  been 
prosecuted,  the  Defendants  might  not  have  obtained 
costs,  —  very  possibly  it  might  be  so.  That  suit  might, 
after  a  simple  bill  of  revivor,  have  been  brought  to  a 
hearing,  and  the  Defendants  might  not  have  obtained 
costs,  on  the  contrary,  they  might  have  had  to  pay  the 
costs ;  nevertheless  I  think  that  the  Plaintiffs,  who  alone 
have  the  power  of  prosecuting  the  original  suit,  are  not 
to  be  permitted  to  adopt  these  proceedings  for  their  own 
benefit,  and  at  the  same  time  to  abandon  them  to  the 
detriment  of  the  Defendants,  in  such  a  manner  as  to 
deprive  them  of  every  opportunity  of  bringing  under 
the  consideration  of  the  Court  their  right  to  the  costs. 

The  order  will  be  according  to  the  first  part  of  the 
notice  of  motion,  which  asks  that  proceedings  in  the 
second  cause  may  be  stayed  until  the  costs  of  the  first 
are  paid ;  but,  though  I  think  it  is  very  probable  that 
no  direct  authorities  can  be  found  on  the  point,  I  shall 
suspend  my  opinion  for  a  little  while  as  to  the  other 
part  of  the  notice  of  motion. 

I  think 
Tt  2 
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Dec.  22. 


I  think  that  the  form  of  the  notice  of  motion  is  too 
complicated,  and  on  that  ground  no  costs  of  the  motion 
ought  to  be  given. 

Mr.  Pemberton  having  asked  for  judgment  in  this 
cause, 


The  Master  of  the  Rolls  said,  my  opinion  remains 
the  same.  Upon  the  best  consideration  I  can  give  the 
matter  I  think  the  Defendants  are  entitled  to  have  the 
second  suit  stayed  till  the  costs  of  the  first  are  paid.  I 
consider  the  matter  in  the  same  light  as  if  the  Plaintiffs 
in  the  original  cause  had  filed  an  original  bill  to  take 
advantage  of  all  the  proceedings  in  the  first  suit  in 
which  leave  to  amend  had  been  refused,  and  had  thereby 
abandoned  the  first  suit,  without  paying  the  costs  of  it. 
I  think  in  such  a  state  of  things  the  Defendants  would 
have  been  entitled  to  stay  the  proceedings  in  the  second 
suit  until  the  costs  of  the  first  had  been  paid.  I  think 
this  is  the  minor  relief  the  Defendants  are  entitled  to, 
for  I  will  not  say  the  Defendants  may  not  hereafter  be 
entitled  to  have  the  second  bill  taken  off  the  file. 

I  give  no  costs  in  consequence  of  the  complication  of 
the  notice  of  motion. 


See  Pickett  v.  Loggon,  5  Vet. 
702.;  Holbrooke  v.  Cracroft,  5 
Vet.  706.  n. ;  Wild  v.  Hobson, 
2  Vet.  4*  B.  105.;  Beames  on 
Costs,  219.  369.  (1st  edit.); 
Spires  v.  Sewell,  5   Sim.  193.; 


Onge  v.  Truelocky  2  Motley,  41. ; 
Corbett  v.  Corbett,  16  Vet.  410.; 
Calvert  v.  Booth,  4  Y.  j  ColL 
5 15. ;  Bowyer  v.  APBvoy,  1  Bail 
$  B.  562.;  Baldwy*  ▼.  Malo,  3 
Anstr.  835. 
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HARE  v.  HARE.  AvriH. 

Y  his  will,  dated  in  August  1839,  the  testator  nomi-  The  testator 
nated   and   appointed    Julius   Charles  Hare  and  wulowand  " 

Marcus  Theodore  Hare  executors  of  that  his  will,  and,  two  other  per- 
sons guardians 
jointly  with  his  wife,  guardians  of  all  his  children  except  0f  his  children. 

^  son  Augu^us.  *  Bj-ffiir 

care,  charge, 
By  a  codicil,  dated  in  January  1842,  the  testator  left  Son^tohU 
the  care,   charge,   and   education  of  his  three  eldest  widow.  Held, 
children  Francis  George  Haref   William  Robert  Hare,  pointmentby 

and   Anna   Frances  Maria  Louisa  Hare9  to  his  wife  tne  *?* of 

guardians  was 
Anne   Frances  Hare>    and   he   begged    the  executors  not  revoked 

named  in  his  said  will  to  pay  the  said  Anne  Frances  ^pjj^j1^" 

Hare  such  sums  of  money,  from  time  to  time,  as  they  a  suit  to 

should  think  necessary  for  the  purposes  aforesaid.     As  JJ-jJ  JJere 

to  his  fourth  child  Augustus  Harey  he  placed  him  en-  one  of  the 
.,  ii"..  fc  ri         .i  *  i  •     witnesses  i* 

tirely  under  the  joint  management  or  the  widow  of  his  abroad. 

late  brother  Augustus  William  Hare9  and  of  his  brother 

the  Rev.  Julius  Charles  Hare. 


The  bill,  amongst  other  things,  sought  to  establish 
the  will  as  to  the  real  estate.  One  of  the  witnesses  was 
residing  out  of  the  jurisdiction.  His  handwriting  was 
proved,  as  was  also  the  fact  of  his  being  out  of  the 
jurisdiction,  and  the  execution  of  the  will  was  proved  by 
the  other  witness. 

The  questions  were,  first,  whether  the  will  was  suffi- 
ciently proved ;  and,  secondly,  whether,  under  the  codi- 
cil, the  wife  had  the  sole  guardianship  of  the  three 
children. 

Tt  3  Mr. 
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Mr.  Kindersley  and  Mr.  Hull,  for  the  Plaintiff. 

Mr.  Tinney  suggested  the  proper  mode  was,  not  to 
declare  the  will  well  proved,  but  to  enter  the  evidence 
as  read,  and  direct  the  trusts  of  the  will  to  be  carried 
into  execution. 


Mr.  R.  W*  E.  Forster,  for  the  widow. 
Mr.  Roll,  for  another  party. 

The  Master  of  the  Rolls  thought  that  such  was 
the  proper  course,  and  said  he  was  of  opinion  the  ap- 
pointment of  guardian  by  the  will  was  not  revoked  by 
the  direction  in  the  codicil,  that  the  widow  should  have 
the  care,  charge,  and' education  of  the  three  children. 


See  Bootle  v.  Blundeil,  19  Vet.  494.  Lord  Carrington  v.  Payne, 
5  Vet.  404.  Wood  v.  Stone,  8  Price,  613.  Binfield  v.  Lambert, 
1  Dick.  557.  Fitzkerbert  v.  FiUherbert,  4  B.  C.  C.  2.30.  Pulton  v 
Rawlint,  4  Beavan,  142.  and  the  notes. 


June  13. 

An  aged  ex- 
ecutor, who 
was  incapable 
by  bodily  and 
mental  infir- 
mity of  prov- 
ing the  will, 
Held,  not 
entitled  to  a 
legacy  given 
by  the  tes- 
tator's will  to 
him  as 
executor. 


HANBURY  v.  SPOONER. 

npHE  testator  appointed  Mr.  Ireland  and  three  other 
-*-    persons  the  executors  of  his  will,  "  and  he  gave 
to  each  of  them  the  sum  of  500/." 

The  testator  died  in  March  18S9. 

With  respect  to  Mr.  Ireland  the  Master  by  his  report 
found  as  follows:— "Ireland died  in  1841  in  his  eighty- 
second  year,  without  having  proved  the  testator's  will, 
having  been,  during  the  whole  period  which  intervened 

between 
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between  the  time  of  the  said  testator's  death  and  his  own        184-3. 
death,  from*  mental  as  well  as  bodily  infirmity,  wholly 
incapable  of  undertaking  the  duty  of  executor  to  the  said 
testator." 


The  question  was,  whether  Mr.  Ireland  was,  under 
the  circumstances,  entitled  to  his  legacy  of  500/. 

Mr.  James  Parker^  ip  support  of  the  claim.  To  dis- 
entitle an  executor,  he  must  refuse  to  prove  the  will ; 
the  fact  of  not  having  obtained  probate  is  not,  of  itself, 
sufficient.  The  rule  is  thus  stated  in  Piggott  v.  Green  (a): 
"  Where  a  legacy  is  given  to  an  executor,  prima  facie 
it  is  given  to  him  for  his  trouble,  and  if  he  re/uses  the 
office,  he  is  not  entitled  to  it."  Probate  alone  will  not 
entitle  an  executor ;  Harford  v.  Browning,  (b)  Though 
one  only  of  several  executors  proves,  the  others  must  be 
joined  in  an  action  at  law.  This  shews  that  at  law  they 
all  sustain  the  character  of  executors. 


There  is  another  principle  which  applies  to  this  case ; 
where  a  condition  is  imposed  on  a  party,  which,  by  the 
act  of  God  he  is  unable  to  perform,  the  party  is  ex- 
cused: Shelley s  Case(c);  S  Com.  Dig.  Condition,  125.  He 
also  cited  Harrison  y.  Rowley  (d);  Brydges  v.  fVotlon.(e) 

Mr.  Pemberton  Leigh,  Mr.  G.  Turner,  Mr.  Simons, 
Mr.  Chapman,  Mr.  Chandless,  and  Mr.  Lewin,  for  other 
parties,  were  not  called  on  by 

The  Master  of  the  Rolls,  who  was  of  opinion  that 
this  legacy  was  not  payable. 


(a)  6  &m.  74. 

{b)  1  Cox,  302. 

(c)  1  Coke't  Rep.  97. 


(d)  4  Vet.  212. 

(<?)  1  Vet.  $  B.  154. 


See  Calvert  v.  Seblon,  4  Beavan,  222.,  and  the  cases  cited  in  the 
note. 

Tt  * 
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ABATEMENT. 
See  Demurrer,  1,  2. 
Pleading,  3. 
Staying  Proceedings. 

ABSOLUTE  INTEREST. 

See  Deed,  1. 

Life  Estate. 
Will,  4,  6,  7,  8,  9. 

ACCOUNT. 

The  Court  refused  to  open  accounts, 
though  of  a  general  and  summary 
nature,  not  containing  the  items, 
and  which  had  been  rendered  by 
a  surviving  partner  to  the  repre- 
sentatives of  a  deceased  partner, 
and  had  remained  unquestioned  for 
twenty-two  years,  but  it  decreed 
an  account  limited  to  the  subse- 
quent receipts  of  the  surviving 
partner  which  it  was  admitted  had 
taken  place     Scott  v.  Milne. 

Page  215 


See  Decree,  S. 
Tithes,  1. 

ACCUMULATION, 

A  testator  bequeathed  leaseholds  in 
Church  Street,  having  sixty  years 
unexpired,  and  as  to  which  there 
was  no  obligation  on  the  part  of 
the  lessor  to  renew,  to  A.  for  life, 
with  remainder  to  the  children 
she  should  leave,  and  in  default  to 
B.  He  bequeathed  to  trustees 
other  leaseholds,  upon  trust  to  ac- 
cumulate the  rents,  until  the  leases 
of  the  Church  Street  property 
*  should  become  nearly  expired;" 
and  then  to  apply  such  part  thereof 
as  should  be  necessary  in  the  re- 
newal of  the  Church  Street  pro- 
perty, "  for  the  benefit  of  the 
respective  persons  to  whom  he 
had  before,  by  his  will,  given  the 
same ; "  and  the  residue,  after  an- 
swering the  purpose  aforesaid,  he 

gave 
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gave  to  his  residuary  legatees. 
The  testator  died  before  the  Thel- 
Insson  Act  came  into  operation. 
Held,  that .  the  trust  for  accumu- 
lation and  renewal  was  void  for 
remoteness  and  uncertainty.  Cur- 
tis v.  Lukin.  Page  147 

See  Tenant  for  Life,  1. 

ACQUIESCENCE. 

1.  On  the  marriage  of  a  female  infant, 
her  reversionary  interest  in  chose* 
in  action  were  settled  under  the 
Court  for  her  separate  use  for  life, 
with  remainder  to  her  children. 
She  afterwards  contracted  two 
subsequent  marriages,  but  no  fur- 
ther settlement  was  executed  on 
those  occasions.  Part  of  the  re- 
versionary interests  fell  into  pos- 
session during  the  first  coverture, 
and  part  during  "the  second,  and 
were  transferred  to  the  trustees. 
Held,  first,  that  although  the  deed 
made  during  infancy  was  not 
binding  in  respect  of  the  rever- 
sionary interests,  as  against  the 
wife  surviving,  still  she  might, 
while  discovert,  adopt  it  if  for  her 
benefit.  Secondly,  that  the  wife 
having  survived,  and  not  having 
called  for  a  transfer  of  the  fund, 
must  be  deemed  to  have  acqui- 
esced in  and  adopted  it,  as  it  was 
for  her  interest  to  do  so.  Thirdly, 
that  she  must  be  deemed  to  have 
married  her  second  husband  on 
the  faith  that  her  property  was 
protected  by  the  settlement,  and 
that  he  was  bound  by  it.  Fourthly, 
that  the  third  husband  who  had 


notice  of  the  settlement  previous 
to  his  marriage,  and  had  for 
some  years  after  acquiesced  in  it, 
was  bound  thereby,  and  had  no 
interest  in  the  settled  property. 
Ashton  v.  M'DougaU.       Page  56 

2.  Distinction  between  the  effect  of 
acquiescence,  upon  a  motion  for 
an  injunction  and  on  a  demurrer. 
In  the  former  case,  acquiescence 
merely  prevents  the  special  pro- 
tection by  injunction,  but  in  the 
latter,  it  must  be  such  as  to  dis- 
entitle the  Plaintiff  to  any  relief 
whatever.  Gordon  v.  The  Chel- 
tenham RaUxnay  Company,       229 

3.  Consols  were  settled  to  the  sepa- 
rate use  of  the  wife  for  life,  with 
a  power  to  appoint  it  by  will,  and 
the  settlement  contained  a  power 
for  the  trustees,  with  the  consent 
in  writing  of  the  wife,  to  alter  the 
securities.  The  trustees,  without 
such  consent,  sold  the  Consols, 
and  invested  the  produce  in  Long 
Annuities,  which  they  afterwards 
sold  and  lent  the  money  on  bond, 
which  was  afterwards  received  by 
the  husband,  who  invested  it  in 
leaseholds.  The  wife  received 
the  Long  Annuities  until  sold,  and 
afterwards  joined  her  husband  in 
executing  a  deed,  reciting  that  the 
sale  of  the  Long  Annuities  and 
the  subsequent  investments  had 
been  with  her  consent.  Held 
that  the  appointees  of  the  fund 
under  her  will  were  entitled,  as 
against  the  husband  and  trustees, 
to  have  the  Consols  replaced,  and 
that  the  interest  over  which  the 
wife  had  a  general  power  of  ap- 
pointment 
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pointment  was  not  liable  to  make 
good  the  breach  of  trust.  Kella- 
way  v.  Johnson*  Page  SI  9 

4.  A  husband  seised  in  right  of  his 
wife,  concurred  with  the  other 
tenants  in  common  in  a  partition 
of  estate  and  mines,  but  no  fine 
was  levied.  He  died  in  1828! 
after  which  his  widow  acquiesced 
in  the  arrangement,  and  took 
the  benefit  of  it.  She  and  her 
lessee  afterwards  proceeded  to  get 
coal  under  the  land  awarded  to 
other  parties,  and  defended  that 
proceeding,  on  the  ground  that 
the  husband's  acts  were  invalid, 
and  that  the  parties  were  still 
tenants  in  common  of  the  whole. 
The  Court  restrained  her  by  in- 
junction.    Maden  v.  Veevers. 

503 

ACT  OF  PARLIAMENT. 

See  Railway. 

Statute,  passim. 

ADMINISTRATION  SUIT. 

1.  An  estate  was  administered  un- 
der the  Court,  and  all  claims 
being  provided  for,  the  devisee 
was  let  into  possession.  A  further 
claim  was  afterwards  made  against 
the  estate.  Held,  that  the  trus- 
tees of  the  will  were  not  justified, 
of  their  own  authority,  in  taking 
possession  to  provide  for  it.  Un- 
derwood v.  Hatton.  36 

2.  Where  the  Court  administers  the 
assets,  the  trustees  are  protected 
against  all  claims  on  the  testator's 
estate,  but  legatees  still  remain 


liable  in  respect  of  their  beneficial 
interest.     Underwood  v.  Hatton. 
Page  36 

See  Injunction,  2. 
Pleading,  2. 
Practice,  1. 
Tenant  for  Life,  3. 

ADVANCING  EXCEPTIONS. 
See  Exceptions,  2. 

AFFIDAVIT. 

After  answer,  the  original  bill  was 
amended,  and  the  Defendant  ob- 
tained time  to  answer  it;  the 
Plaintiff  then  gave  notice  of  mo- 
tion for  a  special  injunction,  and 
filed  affidavits  in  support  of  it. 
The  motion  coming  on,  the  De- 
fendant obtained  time  to  answer 
the  affidavits,  and  then  filed  both 
her  answer  and  affidavits  in  op- 
position. Held,  that  the  second 
answer  must  be  treated  as  an 
affidavit,  and  that  the  affidavits  in 
support  of  the  motion  might  be 
used  to  qualify  the  second,  but 
not  the  first  answer.  Maden  v. 
Veevers.  503 

See  Costs,  7.' 
Injunction,  6. 
Production    of    Docu- 
ments, 4. 
Witness,  1. 

ALLEGATION. 
See  Pleading,  4. 

AMEND- 
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AMENDMENT. 

After  one  of  several  Defendants  has 
answered,  the  Plaintiff  can  only 
obtain  one  order  of  course  to 
amend.  Any  further  leave  must 
be  obtained  upon  special  appli- 
cation. Davis  v.  Prout.  Page  375 


ANNUITIES. 
See  Tenant  for  Life,  3. 

ANSWER. 

Where  a  Defendant  is  called  on  to 
answer  an  interrogatory  of  a  spe- 
cified number,  he  must  answer  all 
the  succeeding  questions,  until 
he  comes  to  the  next  number. 
Boutcher  v.  Branscombe.         541 

APPOINTMENT   OF    NEW 
TRUSTEES. 

See  Trustee,  1. 

ARREARS. 
See  Separate  Use. 

ARREST. 

See  Judgment. 
Statute,  5. 

ASSENT. 

A  testator  bequeathed  a  leasehold 
and  his  residuary  estate  to  A.,  B., 
and  C.  (his  executors),  on  trust 
to  permit  A.  to  receive  the  rents 
and  profits  for  life,  and  afterwards 


to  pay  certain  legacies,  and  the 
residue  to  such  of  three  persons, 
D.f'E-t  and  F.f  as  should  be  living 
at  A.'s  death.  The  executors 
permitted  A.  to  retain  possession 
of  the  leasehold  during  her  life, 
and  Z>.,  E.,  and  F.  executed  a 
deed  (which  was  also  executed 
by  B.  the  husband  of  D.),  and 
whereby  they  agreed  to  take  as 
tenants  in  common:  A.  died.  Held, 
that  the  executors  had  not  as- 
sented to  the  legacies,  either  by 
permitting  A.  to  retain  possession 
of  the  leasehold,  or  by  the  exe- 
cution of  the  deed  by  B^  and 
that  the  executors  could  make  a 
good  title  to  the  leasehold.  At- 
torney-Generalv.  Potter.  Page  164 

ASSIGNOR. 
See  Parties,  7- 

ATTACHMENT. 
See  Irregularity,  2. 

ATTORNEY  GENERAL. 
See  Charity,  4. 


BANKRUPT. 

After  a  demurrer  had  been  put  in 
to  a  bill,  the  sole  Plaintiff  became 
bankrupt.  Upon  the  motion  of 
the  Defendant  who  had  demurred, 
the  Court  ordered  that  the  as- 
signee should  remedy  the  defect 
in  the  suit  within  a  month,  or  that 

the 
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the  bill  should  be  dismissed  with- 
out costs.  Lord  Huntingtoxoer  v. 
Sherborn.  Page  880 

See  Specific  Performance. 

BEQUEST. 
See  Charity. 
Discretion. 
Dower. 
Executor. 
Forfeiture. 
Misdescription. 
Monet  in  the  Bank. 
Perishable  Property. 
Power,  1,  2,  3. 
Remoteness,  passim. 
Specific  Legacy. 
Substituted  Legacy,  1,  2. 
Uncertainty. 
Vested  Interest. 
Will,  passim. 

BILL  AND  INFORMATION. 
See  Charity,  4. 

BILL  FOR  RECEIVER  PEND- 
ING LITIGATION  IN  ECCLE- 
SIASTICAL COURT. 

See  Pleading,  2. 

BILL  OF  REVIVOR. 
A  bill  was,  at  the  hearing,  held  de- 
fective for  want  of  parties,  and 
stood  over.  Another  bill  was  filed, 
stating  that  at  the  hearing,  the 
sole  Plaintiff  was  dead,  and  stating 
circumstances  intended  to  remove 
the  objection  for  want  of  parties, 
and  praying  the  discharge  of  the 


former  order,  and  a  revivor.  A 
demurrer  for  want  of  parties 
was  sustained.  Egremont  v.  Corn- 
ell. Page  620 

BILL  OF  SALE. 

S«?Ship,  1,  2. 

BREACH  OF  TRUST. 

1.  A  trustee,  having  power  to  vary 
trust  funds,  admitted  he  had  sold 
out  trust  funds,  but  did  not  show 
how  the  produce  had  been  in* 
vested.  Held,  on  such  an  ad- 
mission, that  he  was  liable  to  make 
good  the  fund.  Meyer  v.  Mon- 
triou.  146 

2.  A  corporation  voluntarily  founded 
a  hospital  under  the  39  Eliz.  c.  5., 
and  procured  real  estates  to  be 
conveyed  to  it,  which,  however, 
were  subsequently  managed  by 
the  founders.  The  founders  after- 
wards sold  the  hospital  property, 
and  conveyed  it  for  valuable  con- 
sideration to  the  purchasers,  giv- 
ing them  an  indemnity ;  and  they 
applied  the  purchase  money,  to- 
gether with  other  monies  of  their 
own,  in  the  purchase  of  the  W. 
estate.  The  founders  accounted 
to  the  hospital  yearly  for  more 
than  the  rental  of  the  estate  sold. 
Held,  that  the  hospital  was  en- 
titled to  such  a  proportion  of  the 
W.  estate,  as  the  purchase  money 
of  the  charity  estate  contributed 
towards  the  purchase  of  the  W. 
estate.  Attorney-General  v.  The 
Corporation  of  Newcastle         807 

[  3.  Consols 


638 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


3.  Consols  were  settled  to  the  sepa- 
rate use  of  the  wife  for  life,  with 
a  power  to  appoint  it  by  will,  and 
the  settlement  contained  a  power 
for  the  trustees,  with  the  consent 
in  writing  of  the  wife,  to  alter  the 
securities.  The  trustees,  without 
such  consent,  sold  the  Consols, 
and  invested  the  produce  in  Long 

.  Annuities,  which  they  afterwards 
sold  and  lent  the  money  on  bond, 
which  was  afterwards  received  by 
the  husband,  who  invested  it  in 
leaseholds.  The  wife  received 
the  Long  Annuities  until  sold,  and 
afterwards  joined  her  husband  in 
executing  a  deed,  reciting  that 
the  sale  of  the  Long  Annuities 
and  the  subsequent  investments 
had  been  with  her  consent.  Held, 
that  the  appointees  of  the  fund 
under  her  will  were  entitled,  as 
against  the  husband  and  trustees, 
to  have  the  Consols  replaced,  and 
that  the  interest  over  which  the 
wife  had  a  general  power  of  ap- 
pointment was  not  liable  to  make 
good  the  breach  of  trust.  Kella- 
way  v.  Johnson  Page  319 

4.  Since  the  orders  of  August  1841, 
it  is  not  necessary  to  make  all  the 
persons  committing  a  breach  of 
trust  parties  to  a  suit  for  its  resti- 
tution. Ibid. 


CARGO. 
See  Ship,  3. 


CHARGE  ON  LANDS. 

See  Judgment. 
Statute  5. 

CHARITY. 

1.  Charitable  bequest  to  the  Rector 
and  corporation  of  W.  W.  being  a 
vicarage,  payment  was  ordered  to 
be  made  to  the  Vicar  and  cor- 
poration.    Hopkinson  v.  Ellis. 

Page  34 

2.  A  gift  to  be  divided  "  among  poor 
pious  persons  male  or  female,  old 
or  in6rm,  as  the  executors  see  fit, 
not  omitting  large  and  sick  fami- 
lies if  of  good  character,"  is  a 
valid  charitable  bequest ;  the  word 
"  poor"  extending  through  the 
whole  sentence.     Nash  v.  Morley. 

177 

3.  Where  trustees  have  an  option  to 
apply  funds  to  purposes  which, 
though  liberal  or  benevolent,  are 
not  such  as  are  in  this  Court  un- 
derstood to  be  charitable,  the  trust 
cannot  be  executed  here.  Thus, 
the  Court  cannot  execute  a  trust 
for  private  charity.  Ibid. 

4.  A  bill  was  filed  by  one  of  several 
trustees  of  a  charitable  gift,  the 
validity  of  which  was  disputed, 
against  the  co-trustee,  who  had 
refused  to  act,  and  the  next  of 
kin  of  the  testator,  to  have  it 
executed.  The  trustees  had  ac- 
cepted the  trust.  Held,  that  the 
proceeding  was  not  improper,  and 
that  the  Plaintiff  was  not  bound 
to  apply  to  the  Attorney-General 
to  proceed  by  information.     Ibid. 

5.  Bequest 
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5.  Bequest  "  to  the  poor  on  the  tes- 
tatrix's little  estate  in  Suffolk9 
The  testatrix  in  1784  had  an  estate 
in  Suffolk,  but  which  was  settled 
in  that  year,  and  the  testatrix  had 
merely  a  rent  charge  issuing  there- 
out. Held*  that  there  was  a  valid 
charitable  gift  to  the  poor  on  the 
estate.    Bristow  v.  Bristow. 

Page  289 

6.  Bequest  of  personalty  to  trustees, 
to  be  "  applied  for  the  relief  of 
domestic  distress,  assisting  indi- 
gent but  deserving  individuals,  or 
encouraging  undertakings  of  gene- 
ral utility."  Held,  void  as  a 
charitable  bequest.  Kendall  v. 
Granger.  300 

7.  A.  B.  entered  into  an  arrangement 
with  a  body  corporate  for  the  en- 
dowment of  a  school,  and  con- 
veyed real  estates  to  them  of  a 
computed  definite  value.  The 
corporation  stipulated  to  maintain 
the  charity  for  certain  fixed  sums, 
payable  out  of  rents  of  a  com- 
puted definite  amount,  to  which 
they  agreed  to  abide,  and  became 
bound  to  maintain  it,  though  the 
rents  should  fall,  and  certain  pa- 
tronage was  given  to  the  corpora- 
tion. There  was  a  clause  of  for- 
feiture on  their  non- performance. 
Held,  nevertheless,  upon  the  con- 
text of  the  foundation  deed,  that 
although  the  corporation  were 
bound  to  maintain  the  charity, 
even  if  the  rents  fell  short,  yet 
that  the  charity  was  entitled  to 
the  benefit  of  any  increase  in  the 
rental.  Attorney 'General  v.  Mer- 
chant* Venturers  Society.        338 


8.  Policies  of  assurance  by  which 
the  directors  engage  "  to  pay  out 
of  the  funds,"  or  "  that  the  funds 
shall  be  liable,"  or  "  that  a  share 
of  the  funds  shall  be  paid,"  are 
not  so  connected  with  land,  as, 
under  the  Mortmain  Act,  to  render 
invalid  a  gift  of  them  to  charity, 
although  the  assets  of  the  as- 
surance companies  consist  partly 
of  real  estate.  March  v.  The  At- 
torney-General.  Page  443 

9*  The  rule  is  the  same,  although, 
by  the  policy  sealed  with  the  cor- 
porate seal  of  the  company,  the 
assured  becomes  a  member.   Ibid. 

See  Breach  of  Trust,  2. 

CO-DEFENDANTS. 

An  allegation  in  the  bill  was  ad- 
mitted by  one  defendant,  A.,  and 
denied  by  another,  B.,  and  the 
Plaintiff  who  had  not  proved  it 
proposed  to  waive  his  claim  in 
respect  of  it,  but  this  being  op- 
posed by  A.,  an  inquiry  was  di- 
rected as  to  the  fact.  Croxo  v. 
Carleton.  521 

See  Sever ance  of  Defences,  1,  2. 

COMMISSION. 

1.  A  new  commission  granted,  and 
publication  enlarged,  on  the 
ground  of  misconduct  of  one  of 
the  commissioners  nominated  by 
the  party  applying.  Sat/er  v. 
Wagstaff.  462 

2.  The  9th  General  Order  of  Decem- 
ber 1 833,  does  not  apply  to  the  case 
of  a  Defendant  residing  abroad. 

A  com- 
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A  commission  to  take  an  answer 
abroad  must  therefore  be  obtained 
on  motion  or  petition.  The  Baron 
De  Feucheres  v.  Dawes. 

Page  144 

COMMISSIONER. 

A  commissioner  should  not  act  as  so- 
licitor on  behalf  of  a  party.  Sayer 
v.  IVagstaf.  .  462 


COMPUTATION  OF  TIME. 

In  the  computation  of  time,  the  rules 
which  prevail  in  the  Registrar's 
office  and  Six- Clerks'  office  are 
different.     Richardson  v.  Horton. 

87 
See  Practice,  2. 

CONSTRUCTION. 

See  Deed,  1,  2. 

General  Orders. 

Guardian,  2. 

Life  Estate. 

Railway. 

Substituted  Legacy,  1,  2. 

Taxation. 

Tenant  for  Life,  1, 2. 

Tithe  Commutation  Act. 

Tithes,  2,  S. 

Trustee,  4. 

Vested  Interest. 

Will,  1,  2.4. 


CONTRACT. 

See  Lunatic,  1 . 

Particeps  Criminis,  1.  2. 


CONTEMPT. 

1.  The  Plaintiff  was  ordered  to  pay 
some  costs  to  the  Defendant,  and, 
on  the  other  hand,  the  Defendant 
was  ordered  to  pay  other  costs  to 
the  Plaintiff.  The  Plaintiff,  being 
in  contempt  for  non-payment  of 
the  costs,  moved  that  the  costs 
might  be  set-off.  Held,  that  it 
was  competent  for  the  Plaintiff, 
though  in  contempt,  to  refer,  for 
scandal  and  impertinence,  an  affi- 
davit filed  on  the  part  of  the  De- 
fendant in  opposition  to  the  motion. 
CatteU  v.  Simons.  Page  396 

2.  A  Defendant  was  taken  under  an 
attachment  for  not  answering,  and 
not  having  been  brought  to  the 
bar  within  the  proper  time,  was 
discharged.  The  Court  directed, 
that  unless  he  answered  within  a 
fortnight,  a  new  attachment  should 
issue  against  him.  Robey  v.  White- 
wood.  399 


CONVERSION. 

.  A  sum  of  money  directed  to  be 
invested  by  an  executrix  "  in  land 
or  some  other  securities,"  for  the 
benefit  of  one  for  life,  with  re- 
mainder to  his  children,  "  but  in 
failure  of  these,  to  A.  and  his 
heirs  for  ever,"  and  which  had 
not  been  invested  in  land,  held  to 
have  been  originally  impressed 
with  the  character  of  real  estate ; 
but  by  the  subsequent  dealing 
therewith  by  the  parties  benefi- 
cially interested,  to  have  acquired 

the 
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the  quality  of  personalty.  Cook- 
son  v.  Rear/.  Page  22 

2.  A  testator  directed  his  trustees, 
with  the  consent  of  his  widow,  to 
invest  his  personal  estate  in  free- 
ho)d,Uasehold,  or  copyhold  messu- 
ages, tenements,  or  hereditaments, 
and  settle  them  upon  certain 
trusts  which  were  applicable  to 
realty.  Held  that  a  conversion 
into  real  estate  was  intended. 
Hereford  v.  RavenhiU.  51 

S.  A  testator  directed  a  part  of  his 
personal  estate  to  be  converted 
into  realty,  and  settled  on  certain 
trusts.  These  being  exhausted, 
and  no  investment  having  been 
made.  Held,  that  the  residuary 
legatee  was  entitled  to  the  fund, 
and  took  it  in  the  character  of 
personalty.  Ibid. 

See  Heir  and  Next  of  Kin. 

CORPORATION. 
See  Statute,  1. 

COSTS. 

1.  In  a  suit  to  obtain  the  decision 
of  the  Court  on  a  very  doubtful 
will,  the  Plaintiff  turned  out  to 
have  no  interest.  The  Court, 
upon  making  a  declaration  of  the 
rights,  ordered  the  costs  of  all 
parties  out  of  the  fund.  Thoma- 
son  v.  Moses.  77 

2.  A  vendor  filed  a  bill  for  specific 
performance,  alleging  that  the 
Defendant  had  accepted  the  title ; 
the  Defendant  resisted  it  on  the 
ground  that  the  bankruptcy  under 

Vol.  V. 


which  the  Plaintiff  claimed  was 
invalid.  Neither  allegation  turned 
out  correct,  and  though  a  good 
title  was  first  shewn  in  the  Mas- 
ter's office,  the  decree  was  made 
without  costs.  Sidebotham  v. 
Barrington.  Page  261 

S.  By  the  decree  the  costs  of  all 
parties  were  ordered  to  be  taxed 
as  between  solicitor  and  client. 
Upon  a  rehearing  the  decree  was 
affirmed,  and  the  deposit  was  or- 
dered to  be  returned,  but  nothing 
was  said  as  to  costs.  By  a  subse- 
quent order  the  costs  of  all  par- 
ties were  ordered  to  be  taxed,  as 
between  solicitor  and  client,  from 
the  last  taxation.  Held,  that  this 
did  not  include  the  costs  of  the 
rehearing.     Agabeg  v.  Hartxvell. 

271 

4.  The  costs  of  rehearing  are  not 
carried  by  the  words  "  costs  of 
suit  as  between  solicitor  and 
client,"  but  they  require  to  be  spe- 
cially mentioned  in  the  order  for 
taxation.  Semble.  The  same  rule 
applies  to  the  costs  of  appeals  and 
exceptions.  Ibid. 

5.  The  costs  of  a  suit  for  admini- 
stration, held,  there  being  no  other 
assets,  to  be  payable  out  of  the 
specific  legacies  pari  passu.  Bris- 
tol v.  Bristoxv.  289 

6.  An  application  was  made,  after 
answer,  for  an  injuntion  to  stay 
proceedings  at  law,  and  was  re- 
fused. The  Plaintiff  was  ordered 
to  pay  the  costs.  Barwell  v.  Bar- 
xneU.  373 

7*  On  a  motion  for  the  production 

of  documents,  the  Defendant  was 

U  u         permitted 
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permitted  to  shew,  by  affidavit, 
that  they  could  not  be  left  in  the 
office  without  great  inconvenience; 
but  as  the  ground  for  this  indul- 
gence was  not  stated  by  the 
answer,  he  was  ordered  to  pay  the 
costs.  Gardner  v.  Dangerfield. 
Page  S89 

8.  The  costs  of  a  demurrer  of  a  wit- 
ness follow  the  rule  of  ordinary 
demurrers.      Langley  v.  Fisher. 

443 

9.  A  demurrer  on  two  grounds  failed 
as  to  one,  and  succeeded  as  to  the 
other.  No  costs  were  given.  Ben- 
son v.  Hadfield.  546 

10*  Where  a  notice  of  motion  em- 
braces two  objects,  and  the  prin- 
cipal one  fails,  the  party  moving 
must  pay  the  costs  of  the  motion. 
Sturch  v.  Young.  557 

See  Creditors'  Suit,  1. 

Reversionary  Interest,  2. 
Scandal  and  Impertinence,  3. 
Severance  of  Defences,  1,  2. 
Staying  Proceedings. 
Taxation,  passim. 
Trustee,  3. 

COVENANT. 

Covenant  in  a  farming  lease  not  to 
sow  with  more  than  two  grain 
crops  during  four  years.  Held  to 
apply  to  any  four  years  of  the 
term  however  taken,  and  not  to 
each  successive  four  years  from 
the  commencement.  Fleming  v. 
Snook.  250 

CREDITORS'  SUIT. 

].  A  mortgagee  filing  a  bill  for  the 
benefit  of  himselt  and  the  other 


creditors  of  the  deceased,  is  en- 
titled to  payment  of  his  mortgage 
money  out  of  the  mortgaged  estate, 
before  payment  of  the  costs  of 
suit.    Aldridgev.  Westbrook. 

Page  188 
.  In  a  creditors'  suit,  since  the  S  & 
4  W.  4.  c.  104.,  making  the  real 
estate  subject  to  the  debts,  it  is 
not  necessary  to  establish  the  will 
against  the  heir.  Goodchild  v. 
jTerrett.  39o 

See  Lien. 

CRIMINAL  CHARGE. 
See  Discovery,  1,  2. 


DEBTOR  AND  CREDITOR. 
See  Ebchbat,  1,  2. 

DECREE. 

1.  A  decree  made  in  the  absence  of 
a  material  party,  but  without  pre- 
judice to  his  rights  and  interests. 
WiUats  v.  Busby.  193 

2.  A.  B.  executed  a  voluntary  set- 
tlement of  real  estate  in  favour  of 
his  wife  and  children,  and  after- 
wards contracted  to  sell  it  for 
valuable  consideration.  The  pur- 
chaser filed  a  bill  for  specific  per- 
formance against  the  vendor,  his 
wife,  children,  and  the  trustees  in 
whom  the  legal  estate  was  vested. 
One  of  the  children  was  out  of  the 
jurisdiction,  and  did  not  appear. 
The  Court  decreed  a  specific  per- 
formance, and  ordered  the  trustees 
to  convey  to  the  purchaser,  saving 

the 
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the  rights  of  the  absent  party. 
WiUaU  v.  Busby.  Page  193 

3.  Special  decree  in  a  bill  for  an  ac- 
count, where  the  accounts  and 
vouchers  were  alleged,  under  spe- 
cial circumstances,  to  be  beyond 
the  control  and  power  of  the  ac- 
counting party.  Turner  v.  Car- 
ney. 515 

4.  The  Plaintiff  conveyed  his  pro- 
perty to  trustees  for  the  benefit  of 
his  creditors.  The  trustees,  who 
were  authorised  to  employ  an 
agent,  committed  the  manage- 
ment of  the  property  to  an  agent. 
The  agent  rendered  his  accounts 
to  the  Defendants,  and  left  Eng- 
land, taking  with  him  the  vouchers. 
The  trustees  being  unable,  from 
the  absence  of  the  documents,  to 
furnish  a  satisfactory  account,  the 
Plaintiff  asked  that  they  might  be 
charged  for  what,  without  their 
wilful  default,  they  might  have  re- 
ceived. The  Court,  however,  in 
the  first  instance,  made  a  special 
decree  ordering  a  general  account; 
and  if,  in  taking  the  account,  it 
should  appear  that  the  Defendants 
could  not  render  a  satisfactory  ac- 
count by  reason  of  the  non-pro- 
duction of  the  documents  and 
vouchers,  it  was  referred  to  the 
Master  to  inquire,  whether  it  was 
by  the  neglect  or  default  of  the 
trustees  that  they  were  unable  to 
render  a  better  account,  with  li- 
berty to  state  special  circum- 
stances. Ibid. 

See  Co-defendants. 


DEED. 

1.  Subject  to  the  life  estate  of  her 
husband,  a  wife  had  the  absolute 
power  of  appointing  a  trust  fund, 
which,  in  default  of  appointment, 
was  limited  to  her  next  of  kin, 
and  there  was  a  proviso  that  if  the 
husband  became  bankrupt  the 
dividends  should  no  longer  be 
paid  to  him.  The  wife  died  first, 
and  appointed  the  fund  to  her  hus- 
band. Held,  that  he  became  en- 
titled thereto,  absolutely,  and  had 
a  right  at  once  to  have  a  transfer 
thereof.    Neale  v.  Hodgson. 

Page  159 

2.  An  estate  directed  to  be  sold  was 
limited  to  A.  for  life,  and  (as  was 
then  supposed)  a  moiety  thereof 
was,  as  real  estate,  limited  to  B. 
in  remainder.  A.  conveyed,  and 
B.  confirmed  B.'b  moiety  and  all 
their  estate  &c,  therein  by  way  of 
mortgage,  and  they  further  assured 
it  by  fine.  It  turned  out  that  B. 
had  one  fifth  only  in  remainder  as 
personalty.  Held,  that  A.'s  in- 
terest in  one  fifth  only  was  affect- 
ed by  the  mortgage.  Grieveson 
v.  Kirsopp.  283 

See  Particeps  Cbiminis,  1,  2. 
Residuary   Legatee  and 
Next  of  Kin. 

DEFECTIVE  EXECUTION. 
See  Power,  2. 

DEFENDANT. 
See  Co-D  SPEND  ANTS. 
Contempt,  2. 
Injunction,  1. 

Uu  2  DE- 
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DEMURRER. 

1.  Where  a  suit  abates  after  a  de- 
murrer has  been  filed,  but  before 
it  has  been  heard,  the  Plaintiff  and 
those  representing  him  may  file  a 
bill  of  revivor  and  supplement  for 
the  purpose  of  having  the  de- 
murrer disposed  of;  but  the  equity 
of  the  original  bill  being  challenged 
by  the  demurrer,  the  Plaintiff  in 
the  second  bill  is  not  at  liberty  to 
claim  the  same,  or  additional  relief 
by  adding  supplemental  matter 
in  corroboration  of  the  original 
claim,  and  not  required  for  the 
purpose  of  shewing  by  and  against 
whom  an  order  to  revive  may  be 
properly  obtained.  Bampton  v. 
Birchall.  Page  SSp 

2.  The  34th  of  the  General  Orders 
of  August  1841,  does  not  apply  to  a 
cause  which  became  abated  before 
those  orders  came  into  operation. 

Ibid. 

3.  A  husband  cannot  be  examined 
as  a  witness  against  his  wife  in  a 
suit  affecting  her  separate  estate, 
although  there  are  other  Defend- 
ants in  respect  of  whom  he  would 
be  competent;  and  the  proper 
mode  of  taking  the  objection  is 
by  demurring  to  the  interrogato- 
ries.   Langley  v.  Fisher.         443 

4.  The  costs  of  a  demurrer  of  a  wit- 
ness follow  the  rule  of  ordinary 
demurrers.  Ibid. 

5.  A  demurrer  is  considered  as  set 
down,  from  the  time  when  the 
order  for  setting  it  down  is  carried 
into  the  Registrar's  office,  and  not 


from  the  time  of  its  entry  in  the 
Registrar's  book.  Egremont  v. 
Cornell.  Page  617 

6.  A  bill  was,  at  the  hearing,  held 
defective  for  want  of  parties,  and 
stood  over.  Another  bill  was 
filed,  stating  that  at  the  hearing 
the  sole  Plaintiff  was  dead,  and 
stating  circumstances  intended  to 
remove  the  objection  for  want  of 
parties,  and  praying  the  discharge 
of  the  former  order  and  a  revivor. 
A  demurrer  for  want  of  parties 
was  sustained.  Egremont  v.  Cornell. 

620 
See  Acquiescence,  2. 

Costs,  9. 

Injunction,  4. 

Jurisdiction,  1,  2. 

Multifariousness. 

Particeps  Criminis,  1,  2. 

Parties,  1. 

Pleading,  1,  2,  3,  4. 

Railway. 

Statute,  4. 

Supplemental  Bill,  1. 

DEVISE. 

See  Estate  Tail. 

Precatory  Words. 

Revocation. 

Will. 


DISCOVERY. 

1.  A  Defendant  is  not  bound  to  dis- 
cover the  principal  fact,  or  any 
one  of  a  long  series  or  chain  of 
facts,  which  may  contribute  to  es- 
tablish a  criminal  charge  against 
himself,  and  he  cannot  waive  this 

right 
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right  by  any  agreement.    Lee  v. 
Read.  Page  381 

2.  Pending  the  proceedings  in  the 
cause,  the  Plaintiff  indicted  the 
Defendants  in  respect  of  the  same 
transactions,  the  time  for  answer- 
ing was  extended  until  after  the 
trial  of  the  indictment*  Ibid. 

DISCRETION. 

A  testator  gave  150/.  a  year  to  such 
of  his  relations  as  his  widow  should 
deem  requiring  and  most  meriting 
relief:  Held,  that  a  widow  of  the 
testator's  brother  was  not  an  ob- 
ject, and  the  widow  having  given 
a  portion  to  such  widow,  and  the 
remainder  to  the  relations,  held 
also,  that  a  relative  to  whom  no 
part  had  been  appropriated,  and 
who  did  not  shew  himself  to  pos- 
sess the  quali6cation,  had  no  right 
to  question  the  misappropriation. 
Harvey  v.  Harvey.  134 

DISMISSAL. 
See  Bankrupt. 

DOWER. 
A  legacy  to  a  widow  in  lieu  of  dower 
or  thirds  at  common  law  or  by 
custom,  has  no  priority  over  other 
legacies  where  the  testator  leaves 
no  real  estate.     Acey  v.  Simpson. 

35 


ECCLESIASTICAL  COURT. 
See  Jurisdiction,  2. 
Will,  3. 


ELEGIT. 
See  Fieri  Facias. 

ENLARGING  PUBLICATION. 

1.  The  Masters  have  no  jurisdiction, 
under  the  3  &  4  W.  4.  c.  94.  s.  1 3., 
to  enlarge  publication  after  it  has 
passed.    Anonymous.       Page  92 

2.  When  the  Plaintiff  obtains  an  un- 
conditional order  to  enlarge  pub- 
lication, the  Defendant  can  neither 
set  down  the  cause,  nor  serve  sub- 
poena to  hear  judgment  until  the 
time  has  expired.  Having  con- 
travened this  rule,  an  order  was 
made  to  quash  the  subpoena,  and 
to  strike  the  cause  out  of  the  cause 
paper.    Langley  v.  Fisher.      588 

EQUITY. 
See  Lien. 

ESCHEAT. 

1.  A  testator  died  without  heirs, 
seised  of  freeholds  which  he  had 
not  charged  with  his  debts :  Held, 
that  as  against  the  lord  claiming 
by  escheat,  they  were  assets  for 
the  payment  of  the  testator's 
debts.    Evans  v.  Broivn.         114 

2.  Whether  such  freeholds  are  liable 
to  the  debts  in  priority  to  or  pari 
passu  with  lands  specifically  de- 
vised.    Quaere.  Ibid. 

ESTATE. 
See  Deed,  1. 

Estate  Tail. 
Live  Estate. 
Will,  4.  6,  7,  8,9. 11. 

Uu  S         ESTATE 
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ESTATE  TAIL. 
A.  devised  to  B.  an  estate  during 
the  life  of  herself  and  her  husband, 
and  after  their  deceases  to  the 
lawful  issue  of  2?.'s  body  for  ever. 
Held,  that  B*  took  an  estate  tail. 
Griffith  v.  Evan.  Page  241 

ESTOPPEL. 
See  Deed,  2. 

EVIDENCE. 

1.  The  fact  that  the  Plaintiff  had 
filed  a  bill  in  this  Court  being 
relied  on  by  the  Defendant  as 
having  worked  a  forfeiture  of  his 
interest :  Held,  that  the  mere  pro- 
duction of  the  office  copy  was  not 
sufficient  evidence,  there  being  no 
proof  of  identity  ;  and,  secondly, 
that  the  Defendant  was  not  en- 
titled to  an  inquiry  on  the  point. 
Williams  v.  Knipe.  27S 

2.  A  husband  cannot  be  examined 
as  a  witness  against  his  wife,  in  a 
suit  affecting  her  separate  estate, 
although  there  are  other  Defend- 
ants in  respect  of  whom  he  would 
be  competent.   Langley  v.  Fisher. 

443 

3.  A  solicitor  may  communicate 
with  a  witness  before  his  examin- 
a'ion,  and  take  down  in  writing 
what  he  can  depose  to,  but  to 
prepare  the  depositions  of  a  wit- 
ness beforehand  would  be  im- 
proper, and  form  a  ground  for 
suppressing  the  depositions.  Sayer 
v.  Wagsiaff.  462 


4.  Observations  on  traditionary  evi- 
dence in  pedigree  cases,  and  its 
fallibility.  It  is  not  to  be  wholly 
rejected  because  error  is  proved 
as  to  part*    Johnston  v.  Todd. 

Page  597 

See  Commission,  I. 
Commissioner. 
Witness,  1,  2. 

EXCEPTIONS. 

1.  A  party  having  obtained  and 
served  the  order  nisi  to  confirm 
the  Master's  report,  may  after- 
wards file  exceptions  thereto ;  and 
the  time  within  which  this  may  be 
done  is  unlimited  until  the  order 
to  confirm  absolute  is  made ;  but 
it  may  be  limited  by  an  order 
nisi  obtained  by  any  other  party, 
on  the  neglect  of  the  party  hav- 
ing the  carriage  of  the  report. 
Richardson  v.  Horion.  87 

2.  An  application  to  advance  the 
hearing  of  exceptions  should  be 

,  made  on  notice  and  not  ex  parte. 
Marshall  v.  MeUersh.  496 

3.  Exceptions  to  an  answer  ought 
to  specify,  not  only  the  cause,  but 
the  pleading  to  which  the  answer 
has  been  put  in.  The  Earl  of 
Lichfield  v.  Bond.  51S 

4.  Exceptions  to  an  answer  to  a 
bill  for  insufficiency,  were  headed 
"Exceptions  taken  by  the  said 
complainant  to  the  insufficient 
answer  of  the  said  Defendant." 
Held  that  this  was  insufficient,  and 
that  they  ought  to  specify  that 
the  answer  complained  of  was  the 
answer  to  the  bill.  Ibid. 

5.  Ex- 
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5.  Exceptions  are  now  matters  of 
record.  The  Earl  of  Lichfield  v. 
Bond,  Page  51S 

See  Irregularity,  1. 

Master's  Report,  1,  2. 
Production  of  Documents,  2. 


EXCEPTIONS  BY  STRANGER. 

See  Scandal  and  Impertinence, 
1,2. 


EXECUTION  OF  POWER. 
See  Power,  1,  2,  3. 

EXECUTOR. 

An  aged  executor,  who  was  incapa- 
ble by  bodily  and  mental  infir- 
mity of  proving  the  will,  Held, 
not  entitled  to  a  legacy  given  by 
the  testator's  will  to  him  as  exe- 
cutor.    H anbury  v.  Spooner. 

630 

See  Assent. 

Injunction,  2. 

EXECUTORS,  ADMINISTRA- 
TORS, OR  ASSIGNS. 

See  Residuary  Legatee  and 
Next  of  Kin. 


FARMING  COVENANT. 

See  Covenant. 
Injunction,  5. 


FEME  COVERT. 

A  husband  seised  in  right  of  his  wife, 
concurred  with  the  other  tenants 
in  common  in  a  partition  of  estate 
and  mines,  but  no  fine  was  levied. 
He  died  in  1828  ;  after  which  his 
widow  acquiesced  in  the  arrange- 
ment, and  took  the  benefit  of  it. 
She  and  her  lessee  afterwards 
proceeded  to  get  coal  under  the 
land  awarded  to  other  parties,  and 
defended  that  proceeding,  on  the 
ground  that  the  husband's  acts 
were  invalid,  and  that  the  parties 
were  still  tenants  fn  common  of 
the  whole.  The  Court  restrained 
her  by  injunction.  Maden  v. 
Venters.  Page  503 

See  Acquiescence,  1. 3. 
Breach  of  Trust,  3. 

FIERI  FACIAS. 

The  first  order  of  May  1839  is  not 
superseded  by  the  llth  and  12th 
General  Orders  of  August  1841, 
but  a  party  to  whom  money  or 
costs  are  ordered  to  be  paid  may 
still  issue  &fi.Ja.  or  elegit.  Stree- 
ten  v.  Whitmore.  228 

FINE. 
See  Feme  Covert. 

FORECLOSURE. 

If  a  mortgagee  receives  rents  after 

the  Master's  report,  and  before 

the  day  appointed  for  payment, 

there  must  be  a  further  reference 

Uu  4  and 
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and  account,  and  a  new  day  ap- 
pointed for  payment.  Alden  v. 
Foster.  Page  592 

See  Mortgagor  and  Mortgagee, 
1. 

FORFEITURE. 

A  testator  bequeathed  an  annuity, 
to  cease  in  case  the  legatee,  if  re- 
quired, should  not  execute  a  re- 
lease. A  release  was  tendered, 
which  A.  refused  to  execute.  It 
was  not  proved  that  the  legatee 
knew  the  contents  of  the  deed,  or 
that  any  explanation  was  offered 
to  him  ;  and  it  appeared  to  have 
contained  an  inaccurate  recital. 
Held,  that  there  was  no  forfeiture. 
Williams  v.  Knipe.  273 

FORMA   PAUPERIS. 

1.  An  application  made  at  the  Rolls, 
in  a  V.  C.'s  cause,  to  discharge 
an  order  to  sue  injbrmd  pauperis* 
obtained  of  course  at  the  Rolls, 
can  only  be  founded  on  irregu- 
larity ;  if  merits  are  relied  on,  the 
application  must  be  made  before 
the  V.  C.     Robinson  v.  Milner. 

49 

2.  The  Plaintiff,  in  a  V.  C.'s  suit, 
obtained  as  of  course  at  the  Rolls, 
an  order  to  sue  in  forma  pauperis 
upon  the  usual  affidavit  that  he 
was  not  worth  5/.,  the  matters  in 
question  in  the  cause  only  ex- 
cepted. A  motion  to  dispauper 
on  the  ground  that  he  was  in  pos- 
session of  the  property  in  ques- 
tion of  considerable  value,  in- 
volves the  merits,  and  ought  to  be  I 


made  to  the  V.  C,  and  not  to  the 
M.R.    Robinson  v.  Milner. 

Page  49 

S.  Plaintiff  was  confessedly  entitled, 
under  a  codicil,  to  the  interest  of 
800/.  consols.  He  claimed  by  the 
suit,  and  in  opposition  to  that 
codicil,  a  greater  interest  in  the 
testator's  estate.  A  motion  to 
dispauper  him  was  refused.  Allen 
v.  M'Pherson.  Page  485 

4.  An  officer  having  half  pay  amount- 
ing to  150/.  a  year  (which  is  not 
alienable)  will  not  be  allowed  to 
proceed  in  formd  pauperis^  and 
that  notwithstanding  he  has  taken 
the  benefit  of  the  Insolvent  Act. 
Boddington  v.  Woodley.  555 

FRAUD. 
See  Jurisdiction,  2. 


GENERAL  ORDERS. 

ISth  Order  of  1828.  —  See  Amend- 
ment. 

19th  Order  of  1828.— &t  Long 
Vacation. 

9th  Order  of  December  1833.  —  See 
Commission*  2. 

9th  Order  of  May  1837.  —  See 
Forma  Pauperis,  1,  2. 

9th  and  12th  Orders  of  May  1837. 
—  See  Reference  of  two  Suits. 

3d  Order  of  April,  1841.  —  See 
Stop  Order,  1. 

11th  and  12th  Orders  of  August 
1841 — See  Fieri  Facias.  Ir- 
regularity, 2. 

14th 
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14th  Order  of  August  1841.  —  S*? 

Leave  to  enter  Appearance. 
17th  Order  of  August  1841.—  See 

Answer.    Numbering  Interro- 
gatories, 1,  2. 
22d  Order  of  August  1841 — See 

Traversing  Order. 
23d  Order  of  August  1841.—  See 

Husband  and  Wife.     Service 

of  Copy  Bill,  1. 
24th  Order  of  August  IMl.  —  See 

Service  of  Copy  Bill,  2. 
32d   Order  of  August  1841 See 

Breach  of  Trust,  4.    Parties, 

4,  5,  6. 
34th  Order  of  August  1841.  —  See 

Demurrer,  2. 
6th  Order  of  the  11th  of  April  1842. 

—  See  Irregularity,  2. 

GIFT  OVER  ON  BANKRUPTCY. 
See  Deed,  1. 

GUARDIAN. 

1.  An  infant  haying  after  appear- 
ance been  taken  out  of  the  juris- 
diction, the  Court  appointed  the 
senior  six  clerk  to  put  in  his 
answer  without  the  infant  being 
brought  into  Court.  Hancock  v. 
Eaton.  Page  223  n. 

2.  The  testator  appointed  his  widow 
and  two  other  persons  guardians 
of  his  children.  By  a  codicil,  he 
"  left  their  care,  charge,  and  edu- 
cation" to  his  widow.  Held,  that 
the  appointment  by  the  will  of 
guardians  was  not  revoked  by  the 
codicil.     Hare  v.  Hare,  629 

See  Infant,  1. 

Substituted  Service,  1. 


HEIR. 

See  Creditors'  Suit,  2. 
Lunatic,  2. 
Precatory  Words. 


HEIR  AND  NEXT  OF  KIN. 

A.  contracted  to  sell  an  estate ;  the 
contract  was  valid  at  his  death, 
but  the  purchaser  lost  his  right  to 
a  specific  performance  by  subse- 
quent laches.  Held,  that  the 
estate  belonged  to  the  next  of 
kin,  and  not  to  the  heir  at  law. 
Curre  v.  Bowyer.  Page  6  n. 

See  Conversion,  1,  2,  3. 

HUSBAND  AND  WIFE. 

Where  husband  and  wife  are  De- 
fendants, and  the  suit  does  not 
relate  to  separate  estate,  service 
of  a  copy  of  the  bill  on  the  hus- 
band alone,  under  the  23d  Gene- 
ral Order  of  August  1841,  is  good 
service.  Kent  v.  Jacobs.  48 

See  Acquiescence,  1.  3. 4.     . 
Breach  of  Trust,  3. 
Demurrer,  3. 
Dower. 
Feme  Covert. 
Reversionary  Interest, 

1. 
Separate  Use. 
Service  of  Copy  Bill,  1. 
Severance  of  Defences, 
1. 


IM- 
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IMMORAL     AND      FRAUDU- 
LENT CONTRACT. 

See  Particeps  Criminis,  1,  2. 


IMPERTINENCE. 
See  Long  Vacation* 

IMPLIED  CONTRACT. 

See  Lunatic,  1, 2. 

INCREASED  RENTS. 
See  Charity,  7- 

INFANT. 

1 .  An  infant  having  been  taken  out 
of  the  jurisdiction  to  avoid  service, 
the  Court  refused  to  appoint  the 
senior  six  clerk  in  Court  to  ap- 
pear and  put  in  his  answer.  Lane 
v.  Hardxvicke.  Page  222 

2.  An  infant  having  after  appearance 
been  taken  out  of  the  jurisdiction 
the  Court  appointed  the  senior 
six  clerk  to  put  in  his  answer, 
without  the  infant  being  brought 
into  Court.      Hancock  v.  Eaton 

223  n. 

See  Acquiescence,  1. 
Guardian,  1,  2. 
Next  Friend. 
Separate  Use. 
Substituted  Service,  1. 
*Title  Deeds. 


INJUNCTION. 

1.  Whether  where  a  special  injunc- 
tion is  granted  against  several  De- 
fendants, one  of  them  can  move 
to  dissolve  in  the  absence  of  the 
rest,  qu&re.    Thompson  v.  Geary. 

Page  131 

2.  A  creditor  of  a  testator  filed  a 
bill  against  the  executor  for  ad- 
ministration,  and  obtained  an  in- 
junction and  receiver.  The  Plain* 
tiff  was  found  a  creditor ;  and  the 
cause  was  heard  on  further  direc- 
tions, but  the  injunction  and  re- 
ceiver were  not  continued.  The 
^executor  afterwards  brought  an 
action  at  law  against  the  Plaintiff 
for  monies  due  to  the  testator. 
The  Court,  by  injunction,  sum- 
marily restrained  the  proceeding. 
Oldfield  v.  Cobbeti.  1S2 

S.  An  order  nisi  for  dissolving  an 
injunction  having  been  regularly 
served,  so  as  to  allow  two  clear 
days  before  the  day  for  shewing 

.  cause,  the  Court  refused  to  give 
the  Plaintiff  further  time  to  de- 
termine whether  he  would  shew 
exceptions  or  merits  as  cause,  al- 
though the  answer  was  of  con- 
siderable length.  Stanley  v.  Bond. 

175 

4v  Distinction  between  the  effect  of 
acquiescence,  upon  a  motion  for 
an  injunction  and  on  a  demurrer, 
[n  the  former  case  acquiescence 
merely  prevents  the  special  pro- 
tection by  injunction,  but  in  the 
latter  it  must  be  such  as  to  dis- 
entitle the  Plaintiff  to  any  relief 
whatever. 
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whatever.    Gordon  v.  The  Chel- 
tenham Railway  Company. 

Page  229 

5.  Injunction  to  restrain  the  breach 
of  a  farming  covenant.  Fleming 
v.  Snook.  250 

6.  Upon  an  application  for  an  in- 
junction to  stay  proceedings  at 
law,  affidavits  cannot  be  read 
against  the  answer  as  to  facts 
therein  stated  on  information  and 
belief.    Harwell  v.  BarmelU    373 

7-  After  answer,  the  original  bill 
was  amended,  and  the  Defendant 
obtained  time  to  answer  it;  the 
Plaintiff  then  gave  notice  of  mo- 
tion for  a  special  injunction,  and 
filed  affidavits  in  support  of  it. 
The  motion  coming  on,  the  De- 
fendant obtained  time  to  answer 
the  affidavits,  and  then  filed  both 
her  answer  and  affidavits  in  op. 
position.  Held,  that  the  second 
answer  must  be  treated  as  an  affi- 
davit, and  that  the  affidavits  in 
support  of  the  motion  might  be 
used  to  qualify  the  second,  but 
not  the  first  answer.  Maden  v. 
Veevers.  503 

See  Affidavit. 
Costs,  6. 

INQUIRY. 

L  The  fact  that  the  Plaintiff  had 
filed  a  bill  in  this  Court  being 
relied  on  by  the  Defendant  as 
having  worked  a  forfeiture  of  his 
interest:  Held,  that  the  mere  pro- 
duction of  the  office  copy  was 
not  sufficient  evidence,  there  being 
no  proof  of  identity;   and,  se- 


condly, that  the  Defendant  was 
not  entitled  to  an  inquiry  on  the 
point.     Williams  v.  Knipe. 

Page27S 
2.  An  allegation  in  the  bill  was  ad- 
mitted by  one  Defendant,  A.9  and 
denied  by  another,  2?.,  and  the 
Plaintiff  who  had  not  proved  it, 
proposed  to  waive  his  claim  in  re- 
spect of  it,  but  this  being  opposed 
by  A.9  an  inquiry  was  directed 
as  to  the  fact.     Crow  v.  Carleion. 

521 


INSOLVENT. 
See  Specific  Performance. 


INTEREST. 
See  Power,  8. 

INTERROGATORIES. 

See  Answer. 

Numbering  Interrogatories, 
1,2. 

IRREGULARITY. 

1.  One  exception  having  been  taken 
to  an  answer  was  allowed,  and  a 
further  answer  put  in,  the  Plain- 
tiff referred  back  the  answer  on 
the  jirst,  second,  &c.  exceptions. 
The  order  was  discharged  for  ir- 
regularity, with  costs.  Fry  v. 
Mantell  99 

2.  Attachment  discharged  with  costs, 
on  the  ground  of  the  order  upon 
which  it  was  founded  having  in- 
accurately stated  the  consequences 

of 
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of  a  non-performance.    Hinde  v. 
Blake.  Page  431 

See  Exceptions,  2. 

Forma  Pauperis,  1,  2. 
Numbering    Interrogato- 
ries, 1,  2. 
Subpcena. 

ISSUE. 
See  New  Trial. 


JUDGMENT. 

A  creditor  recovered  a  judgment  in 
this  country,  and  obtained  a 
charge  on  his  debtor's  lands,  &c. 
under  the  1  &  2  Vict.  c.  110.  *.  IS. 
He  afterwards  arrested  the  debtor 
in  Jersey  upon  mesne  process  for 
the  same  debt.  Held,  that  the 
charge  on  the  lands  here  was  not 
thereby  forfeited  under  the  six- 
teenth section.  Houlditch  v.  Col- 
lins. 497 
See  Principal  and  Surety. 

JURISDICTION. 

1.  A  bill  was  filed  for  relief  in  re- 
spect  of  a  lost  bond,  which  was 
alleged  to  have  been  altered  after 
its  execution.  Held,  that  the  doc- 
trine laid  down  in  Simpson  v  Lord 
ffoxoden  did  not  apply,  for  the 
bond  being  lost  the  objection 
would  not,  at  law,  appear  on  the 
face  of  it.     Williams  v.  Flight. 

41 

2.  Whether,  where  A.,  a  residuary 
legatee,  by  artful  and  fraudulent 


misrepresentation  to  the  testator 
of  the  character  of  B.f  induces  the 
testator  to  revoke  a  legacy  given  to 
B.f  the  benefit  of  which  revocation 
results  to  A^  this  Court  has  juris- 
diction to  affix  a  trust  on  A.  in 
favour  of  B.f  to  the  extent  of  the 
fruit  of  the  fraud  possessed  by  A*, 
or  whether  the  matter  belongs 
exclusively  to  the  Ecclesiastical 
Court;  and,  secondly,  whether 
such  trust  can  be  declared  after 
a  sentence  of  the  Ecclesiastical 
Court,  in  which  the  question  of 
undue  influence  was  in  issue, 
qu&re.  Held  in  the  affirmative  by 
the  Master  of  the  Rolls,  and  in 
the  negative  by  the  Lord  Chan- 
cellor. The  parties  thereupon  ap- 
pealed to  the  House  of  Lords. 
Allen  v.  M'Pherson.  Page  469 
See  Forma  Pauperis,  1,  2. 
Tithes,  2. 

JURISDICTION  OF  MASTERS. 
See  Enlarging  Publication,  1. 


LACHES. 

See  Account. 

Supplemental  Bill,  2. 

LANDLORD  AND  TENANT. 
See  Covenant. 

LAPSE  OF  TIME. 

See  Account. 

Supplemental  Bill,  2. 
LEASE. 
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LEASE. 
See  Statute)  S. 

LEASEHOLD. 
&*Life  Estate. 

Perishable  Property. 

LEAVE  TO  BRING  ACTION. 
See  Security  for  Costs. 


LEAVE  TO  ENTER  APPEAR- 
ANCE. 

To  entitle  a  Plaintiff  to  an  order  for 
leave  to  enter  an  appearance  for 
a  Defendant,  it  must  be  shewn,  by 
affidavit,  that  the  copy  of  the  sub- 
poena  served  contained  the  memo- 
randum directed  by  the  14th 
Order  of  August  1841.  Beetham 
v.  Berry.  Page  41 

LEGACY. 

See  Charity,  passim. 
Discretion. 
Dower. 
Executor. 
Forfeiture. 
Misdescription. 
Money  in  the  Bank. 
Power,  1,  2,  S. 
Remoteness,  passim. 
Specific  Legacy. 
Substituted  Legacy,  2. 
Uncertainty. 
Vested  Interest. 
Will,  passim. 


LIEN. 

A.9  being  entitled  to  a  moiety  of  an 
estate,  covenanted  to  settle  it  on 
himself  for  life,  with  remainder 
to  his  wife  and  children.  He 
afterwards  acquired  the  other 
moiety,  and  mortgaged  the  en- 
tirety to  B.t  who,  having  no  no- 
tice, obtained  priority  over  the 
wife  and  children  of  A.  By  the 
will  of  B.  the  mortgage  was  given 
to  C.  for  life,  with  remainder  to 
A.  absolutely.  A.  died,  and  C, 
by  virtue  of  the  mortgage,  re- 
ceived the  rents  of  the  entirety  to 
the  disappointment  of  the  wife  and 
children  of  A.  C.  afterwards  died. 
Held,  that  the  widow  and  children 
of  A.  had  no  equity  as  against  the 
general  creditors  of  A.  to  have  a 
lien  on  the  second  moiety  of  the 
estate,  to  recoup  the  loss  sus- 
tained by  them  by  C.'s  receiving 
the  rents  of  the  moiety  of  the 
estate  bound  by  the  settlement, 
from  the  death  of  A.  to  the  death 
of  C,  but  that  they  must  come 
in  as  specialty  creditors  under  the 
covenant.  Aldridge  v.  Westbrook. 
Page  188 

LIFE  ESTATE. 

Bequest  of  leaseholds  to  A.t  her  ex- 
ecutors, administrators,  and  as- 
signs for  her  life:  Held,  on  the 
context,  to  give  a  life  estate  only. 
MorraU  v.  Sutton.  100 


See  Survivorship. 
Will,  4.  6,  7,  8,  9. 


LIMI- 
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LIMITATION. 
See  Deed. 

Estate  Tail. 
Life  Estate. 
Misdescription. 
Residuary     Legatee     and 

Next  of  Kin. 
Tenant  for  Life,  1,  2. 
Will. 

LONG  VACATION. 
The  Long  Vacation  is  not  to  be  ex- 
cepted in  the  computation  of  the 
six  days  for  referring  exceptions 
for  impertinence  to  a  bill.  Slog- 
gett  v.Sorel.  Page  S78 

LORD  OF  A  MANOR. 
See  Escheat,  1,  2. 

LOST  BOND. 
See  Jurisdiction,  1. 

LUNATIC. 

1.  The  law  will  raise  an  implied  con- 
tract, and  give  a  valid  demand  or 
debt  against  the  lunatic  or  his 
estate,  for  monies  expended  for 
the  necessary  protection  of  his 
person  and  estate.  Williams  v. 
Wentvoorth.  325 

2.  Under  a  commission  of  lunacy, 
A.  B.  was,  upon  inquisition,  found 
lunatic,  and  the  verdict  was  con- 
firmed upon  the  trial  of  a  traverse. 
Before  the  costs  had  been  ordered 
to  be  raised  A.  B.  died.  Held, 
that  under  the  3  &  4  W.  4.  c  104. 
the  real  estate  of  the  lunatic  was 
liable  for  the  costs  of  the  proceed- 
ings. Ibid. 


MASTER. 

See  Master's  Office. 

Practice,  1. 

MASTER'S  OFFICE. 
Where,  in  an  administration  suit,  it 
is  referred  to  the  Master  to  take 
an  account  of  the  debts,  Arc.  and 
claims  are  made  against  the  estate 
of  such  a  nature  that  the  Master 
cannot  conveniently  dispose  of 
them,  application  must  be  made 
to  the  Court,  which  will  either 
give  special  directions  to  the  Mas- 
ter to  proceed,  or  direct  a  suit, 
action,  or  such  other  proceeding 
as  the  exigency  of  the  case  may 
require.   Loekhari  v.  Hardy. 

Page  305 

MASTER'S  REPORT. 

1.  Where  the  draft  report  is  altered, 
upon  objections  carried  in  after 
the  warrant  to  sign,  new  objec- 
tions may  afterwards  be  carried 
in,  and  exceptions  founded  there- 
on are  regular.  Richardson  v. 
Horton.  87 

2.  Where  the  draft  report  has  been 
varied  on  the  consideration  of  ob- 
jections disposed  of  after  the  war- 
rant to  sign  is  attended,  it  is  com- 
petent to  any  party,  before  the 
expiration  of  the  warrant  to  sign 
the  report  on  the  objections,  to 
carry  in  objections  to  new  matter 
introduced  into  the  draft,  or  to 
any  part  of  the  original  draft, 
which  has  been  affected,  to  the 
prejudice  of  the  party,  by  any  al- 
teration made  in  the  draft  by  way 
of  addition  or  omission.  Ibid. 

See 
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See  Exceptions,  1. 
Ordsr  Nisi,  1. 

MISDESCRIPTION. 
Bequest  of  800/.  to  the  four  eldest 
children  of  the  testatrix's  cousin 
A.B.,  and  200/.  to  the  three  re- 
maining children  of  her  uncle  A. 
B.  The  testatrix  had  a  cousin 
and  an  uncle  of  that  name.  The 
cousin  had  seven  children,  and  the 
uncle  one ;  but  he  had  three  re- 
maining grandchildren,  one  other 
having  died.  Held,  that  the  three 
younger  children  of  the  cousin 
were  entitled  to  the  200/.  Bris- 
tol v.  Bristol.  Page  289 

MISTAKE. 
See  Deed,  2. 

MONEY  IN  THE  BANK. 

Stock  in  the  funds  held  in  trust  for 
the  wife  for  life,  with  remainder 
as  the  husband  should  appoint, 
and  in  default  to  his  executors, 
administrators,  or  assigns  :  Held, 
not  to  pass  under  the  will  of  the 
husband  by  the  words  "  money  he 
might  have  in  the  books  of  the 
Governor  and  Company  of  the 
Bank  of  England:'  Hovoell  v. 
Gayler.  157 

MORTGAGE. 

See  Foreclosure. 

Mortgagor  and  Mortgagee. 
Ship,  2,  S. 

MORTGAGEE. 
A  mortgagee  filing  a  bill  for  the  be- 
nefit of  himself  and  the  other  cre- 


ditors of  the  deceased,  is  entitled 
to  payment  of  his  mortgage  money 
out  of  the  mortgaged  estate,  be- 
fore payment  of  the  costs  of  suit. 
Aldridge  v.  Westbrook.  Page  188 
See  Lien. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  A  puisn^  mortgagee  can  sustain  a 
bill  of  foreclosure  against  the 
mortgagor  and  subsequent  mort- 
gagees, without  making  the  eigne* 
mortgagee  a  party.  Richards  v. 
Cooper.  304 

2.  A  mortgagee  having  the  legal 
estate  is  not  entitled  to  a  receiver 
appointed  by  the  Court,  although 
the  tenants  may  be  numerous, 
and  the  rents  difficult  to  collect. 
Sturch  v.  Young.  557 

See  Foreclosure. 
Ship,  2,  S. 

MORTMAIN. 

1.  Policies  of  assurance  by  which  the 
directors  engage  "  to  pay  out  of 
the  funds,"  or  "that  the  funds 
shall  be  liable,"  or  "  that  a  share 
of  the  funds  shall  be  paid,"  are 
not  so  connected  with  land,  as, 
under  the  Mortmain  Act,  to  ren- 
der invalid  a  gift  of  them  to  cha- 
rity, although  the  assets  of  the 
assurance  companies  consist  partly 
of  real  estate.  March  v.  The 
Attorney-General.  433 

2.  The  rule  is  the  same,  although 
by  the  policy,  sealed  with  the 
corporate  seal  of  the  company, 
the  assured  becomes  a  member. 

Ibid. 
See  Charity,  2,  3.  5,  6,  7. 

MOTION. 


656 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


MOTION. 

See  Costs,  6,  7.  10. 

Notice  of  Motion. 
Payment  out  of  Court,  1. 
Supplemental  Answer. 


MULTIFARIOUSNESS. 

The  Plaintiffs  appointed  A.,  J?.,  and 
C.  their  foreign  agents;  A.  re- 
tired,  and  the  Plaintiffs  then  ap- 
pointed 2?.,  C,  and  D.  agents. 
The  transactions  being  separate, 
Held  that  a  bill  for  an  account  of 
the  two  agencies  was  multifarious 
as  regarded  A. ;  but  semble,  if  the 
dealings  had  not  been  separate, 
but  a  mere  continuation,  the  de- 
cision would  have  been  otherwise. 
Benson  v.  Hadfield         Page  546 


NEAREST  FAMILY. 
See  Precatory  Words. 

NEW  TRIAL. 

Where  on  an  issue,  the  evidence  is 
fairly  before  the  jury,  and  the 
judge  is  satisfied,  there  is  great 
difficulty  in  supporting  a  motion 
for  a  new  trial  on  the  ground  that 
the  verdict  is  not  supported  by 
the  evidence ;  but  the  Court  will 
nevertheless  entertain  the  motion, 
and  attend  to  the  course  of  the 
trial,  the  issue  having  been  di- 
rected for  its  satisfaction.  John- 
ston v.  Todd.  597 


NEXT  OF  KIN. 
See  Heir  and  Next  of  Kin. 

NEXT  FRIEND. 

On  a  motion  to  substitute  a  new 
next  friend  of  an  infant  Plaintiff, 
the  Court  must  be  satisfied  by 
affidavit  of  the  circumstances  and 
respectability  of  the  party  pro- 
posed to  be  substituted,  although 
all  the  other  parties  to  the  cause 
consent  to  the  substitution.  Har- 
rison v.  Harrison.  Page  130 

NOTICE  OF  MOTION. 
Where  a  notice  of  motion  embraces 
two  objects,  and  the  principal  one 
fails,  the  party  moving  must  pay 
the  costs  of  the  motion.  Sturch 
v.  Young.  557 

NUMBERING     INTERROGA- 
TORIES. 

1.  The  17th  Order  of  August  1841 
does  not  require  a  number  to  be 
prefixed  to  each  separate  inter- 
rogatory, but  merely  that  they 
shall  be  divided  as  conveniently 
as  may  be.  Boutcher  v.  Brans- 
combe.  541 

2.  Where  the  interrogatories  are  not 
properly  numbered,  the  Court  will 
stay  proceedings  until  the  General 
Order  has  been  complied  with. 

Ibid. 


OBJECTIONS. 
See  Master's  Report,  1,  2. 

OFFICE 
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OFFICE  COPY. 
See  Evidence,  1. 


ORDER  FOR  ENTERING  ME- 
MORANDUM. 

See  Service  of  Copy  Bill,  1. 


ORDER  NISI. 

1.  A  party,  having  obtained  and 
served  the  order  nisi  to  confirm 
the  Master's  report,  may  after- 
wards file  exceptions  thereto ;  and 
the  time  within  which  this  may  be 
done  is  unlimited  until  the  order 
to  confirm  absolute  is  made :  but 
it  may  be  limited  by  an  order  nisi 
obtained  by  any  other  party  on  the 
neglect  of  the  party  having  the 
carriage  of  the  report.  Richard- 
son v.  Horton.  Page  87 

2.  A  Plaintiff  may  obtain  the  order 
absolute  to  confirm  a  sale  under 
the  Court,  though  the  order  nisi 
has  been  obtained  by  the  pur* 
chaser:  but  the  application  was,  in 
this  case,  refused,  on'  the  ground 
of  there  having  been  great  laches 
on  the  part  of  the  Plaintiff.  Lid- 
better  v.  Smith.  377 

See  Injunction,  3. 

ORDERS. 
See  General  Orders. 


PARTIAL  APPOINTMENT. 
See  Power,  3. 
Vol.  V. 


PARTICEPS  CRIMINIS. 

1.  A  bill  to  be  relieved  from  a  se- 
curity, first,  on  the  ground  that 
it  was  given  for  an  immoral  con- 
sideration ;  and,  secondly,  because 
it  was  not  drawn  in  conformity 
with  the  agreement  between  the 
parties,  cannot  be  sustained.  This 
Court  has  authority  to  relieve 
against  an  instrument,  which, 
though  legal  upon  the  face  of  it, 
was  in  fact  executed  for  an  illegal 
and  immoral  purpose.  Batty  v. 
Chester.  Page  103 

2.  But  where  a  party  to  the  illegal 
or  immoral  purposes  comes  him- 
self to  be  relieved  from  the  obli- 
gation he  has  contracted  in  respect 
of  it,  he  must  distinctly  and  ex- 
clusively state  such  grounds  of  re- 
lief as  the  Court  can  legally  attend 
to ;  he  must  not  accompany  his 
claim  to  relief  which  may  be  legi- 
timate with  claims  and  complaints 
which  are  contaminated  with  the 
original  immoral  purpose.       Ibid. 


PARTIES. 


1.  Two  houses,  held  under  one  lease, 
were  sold  in  separate  lots,  and  it 
was  stipulated  that  the  purchasers 
should  be  parties  to  each  other's 
assignment.  Held,  that  the  pur- 
chaser of  lot  2.  was  not  a  neces- 
sary party  to  a  suit  for  specific 
performance  against  the  purchaser 
of  lot  1.     Paterson  v.  Long.    186 

2.  A  decree  made  in  the  absence  of 
a  materia]  party,  but  without  pre* 

X  x  judice 
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judice  to  his  rights  and  interests. 
Willats  v.  Busby.  Page  19S 

S.  A.  B.  executed  a  voluntary  set- 
tlement of  real  estate  in  favour  of 
his  wife  and  children,  and  after- 
wards contracted  to  sell  it  for 
valuable  consideration.  The  pur- 
chaser filed  a  bill  for  specific  per- 
formance against  the  vendor,  his 
wife,  children,  and  the  trustees  in 
whom  the  legal  estate  was  vested. 
One  of  the  children  was  out  of 
the  jurisdiction,  and  did  not  ap- 
pear. The  Court  decreed  a  spe- 
cific performance,  and  ordered  the 
trustees  to  convey  to  the  pur- 
chaser, saving  the  rights  of  the 
absent  party.  Ibid. 

4.  A  suit  was  instituted  to  have  a 
bill  of  exchange  delivered  up,  on 
the  ground  of  fraud,  and  to  restrain 
an  action  at  law  commenced  there- 
on. Pending  the  suit,  the  Plaintiff 
in  the  action  recovered,  and  ob- 
tained payment.  Held,  on  de- 
murrer, that  the  Plaintiff  in  equity 
might  file  a  supplemental  bill 
stating  these  facts,  and  praying  a 
repayment  and  indemnity.  And  it 
being  stated  in  the  original  bill, 
though  not  in  the  supplemental 
bill,  that  the  Plaintiff  at  law  was  a 
trustee  for  A.  B.  (a  Defendant  to 
the  original  bill),  and  for  another 
Defendant,  Held  also,  that  A.  B. 
was  a  necessary  party  to  the  sup- 
plemental bill,  and  that  notwith- 
standing the  S2d  General  Order 
of  August  1841.  Pinkus  v.  Peters. 

253 

5.  A  suit  may  be  maintained  for  a 
breach  of  trust  in  respect  of  an 


ascertained  fund,  by  a  party  en- 
titled to  a  moiety  thereof,  without 
making  the  person  entitled  to  the 
other  moiety  a  party.  Pinkus  v. 
Peters.  Page  253 

6.  The  32d  order  of  August  1841, 
applies  to  a  case  of  a  breach  of 
trust  committed  by  several  execu- 
tors ;  and  a  cestui  que  trust  may, 
therefore,  proceed  against  one  in 
the  absence  of  the  others. 

The  same  order  applies  to  a  suit 
in  which  the  case  was  heard  and 
ordered  to  stand  over  for  want  of 
parties,  previous  to  Michaelmas 
term,1841,  where  the  order,  though 
drawn  up,  had  not  passed.  Perry 
v.  Knott.  293 

7.  W.  D.  assigned  an  exclusive  trad- 
ing privilege  to  a  trustee  for  a 
company  in  consideration  of  re* 
ceiving  one  fifth  of  the  clear  pro- 
fits. The  directors  were  to  have 
the  exclusive  management  of  the 
affairs  of  the  company.  Held  that 
W.  D.  was  not  a  necessary  party 
to  a  suit  respecting  the  dealings 
between  the  directors  and  a  third 
party.    Benson  v.  Hadfield.    546 

See  Bill  of  Revivor. 
Breach  of  Trust,  4. 
Decree,  1,  2. 

Mortgagor  and  Mortgager, 
1. 

PARTNERSHIP. 
The  Court  refused  to  open  accounts, 
though  of  a  general  and  summary 
nature,  not  containing  the  items, 
and  which  had  been  rendered  by 
a  surviving  partner  to  the  repre- 
sentatives 
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sentatives  of  a  deceased  partner, 
and  had  remained  unquestioned  for 
twenty-two  years,  but  it  decreed 
an  account  limited  to  the  subse- 
quent receipts  of  the  surviving 
partner,  which  it  was  admitted  had 
taken  place.    Scott  v.  Milne. 

Page  215 

PAUPER. 
See  Forma  Pauperis,  1, 2,  3,  4. 

PAYMENT. 
Where  a  debtor  delivers  to  his  cre- 
ditor his  promissory  note  for  the 
amount  of  the  debt,  the  debt  may 
be  considered  as  actually  paid,  if 
the  creditor,  at  the  time  of  receiv- 
ing the  note,  has  agreed  to  take 
it  in  payment  of  the  debt,  and  to 
take  upon  himself  the  risk  of  the 
note  being  paid;  or  if,  from  the 
conduct  of  the  creditor,  or  the 
special  circumstances  of  the  case, 
such  an  agreement  is  legally  to  be 
implied.  But  in  the  absence  of 
any  special  circumstances,  the 
transaction  does  not  amount  to  a 
discharge  of  the  original  debt,  but 
a  mere  extended  credit.  Sayer  v. 
Wagstaff.  415 

See  Charity,  1. 

Taxation,  8.  10,  11. 

PAYMENT  OUT  OF  COURT. 

1.  An  order  to  pay  a  sum  of  money 
out  of  Court  should  be  obtained 
by  petition  and  not  on  motion. 
Garratt  v.  Niblock.  143 

2.  Liability  of  a  party  acting  as  a 
solicitor  in  a  proceeding  in  which 


funds  are  wrongfully  obtained  out 
,  of  court.     Ezari  v.  Lister. 

Page  585 
3.  If  a  solicitor,  knowing  that 
money  in  court  belongs  to  one 
person,  presents  a  petition  and  ob- 
tains payment  to  another,  he  is 
personally  responsible.  The  prin- 
ciple applies,  if  he  has  merely 
a  knowledge  of  circumstances, 
which,  if  duly  considered,  would 
lead  to  a  knowledge  of  the  fact. 

Ibid. 

PEDIGREE. 
See  Evidence,  4. 

PERISHABLE  PROPERTY. 
A  testator  gave  his  widow  "  the  full 
and  entire  enjoyment "  of  his  real 
and  personal  estates,  which,  after 
her  death,  he  gave  to  other  per- 
sons; and  he  empowered  her  to 
retain  a  portion  of  a  sum  of  150/. 
a  year  given  to  other  parties,  for 
renewing  the  leaseholds.  Held, 
she  was  entitled  to  enjoy  the 
leasehold  in  specie,  that  it  was  not 
imperative  on  her  to  renew,  but 
that  she  had  acted  wrong  in  sur- 
rendering a  lease,  of  which  she 
was  the  only  cestui  que  vie,  as  she 
thereby  deprived  herself  of  the 
option  of  renewing  for  the  benefit 
of  the  parties  in  remainder.  Har- 
vey v.  Harvey.  134. 

PLAINTIFF. 
See  Reversionary  Interest,  2,  3. 
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PLEA. 
See  Statute,  2. 

PLEADING. 

1.  Where  there  are  alternative  alle- 
gations of  facts,  the  opposite  party 
is  entitled  to  adopt,  as  against  his 
opponent,  whichever  of  the  alter- 
natives he  pleases.  Williams  v. 
Flight.  Page  41 

2.  Pending  a  litigation  as  to  admi- 
nistration in  the  Ecclesiastical 
Court,  a  bill  was  filed  praying  a 
receiver,  and  that,  upon  the  ad- 
ministrator being  appointed  and 
brought  before  the  Court,  the 
rights  of  the  parties  might  be  de- 
clared and  the  estate  administered, 
a  demurrer  to  the  latter  part  of 
the  relief  was  allowed.  The  Baron 
de  Feucheres  v.  Dawes.  110 

S.  Where  a  suit  abates  after  a  de- 
murrer has  been  filed,  but  before 
it  has  been  heard,  the  Plaintiff  and 
those  representing  him  may  file  a 
bill  of  revivor  and  supplement  for 
the  purpose  of  having  the  de- 
murrer disposed  of;  but  the  equity 
of  the  original  bill  being  chal- 
lenged by  the  demurrer,  the  Plain- 
tiff in  the  second  bill  is  not  at 
liberty  to  claim  the  same  or  ad- 
ditional relief  by  adding  supple- 
mental matter  in  corroboration  of 
the  original  claim,  and  not  re- 
quired for  the  purpose  of  shewing 

;  by  and  against  whom  an  order  to 
revive  may  be  properly  obtained. 
Bampton  v.  Eire  hall.  330 

4.  A  statement  "  that  the  Defend- 
ant alleges  and  the  Plaintiff  be- 


lieves the  fact  to  be,"  is  not  si 
sufficient  allegation  of  a  material 
fact.  Egremontv.  Cornell  Page620 

See  Answer. 

Creditors'  Suit,  1. 

Decree,  1,2,  3,4. 

Demurrer,  passim. 

Jurisdiction,  1. 

Multifariousness. 

Numbering    Interroga- 
tories, 1. 

Particeps  Criminis,  2. 

Parties. 

Production   of  Documents, 
1. 

Statute,  2.  4. 

Supplemental  Bill,  1. 

POLICY  OF  ASSURANCE. 
See  Charity,  8,  9. 

POWER. 

1.  A  testator  gave  his  widow  the 
power  of  appointing  his  residuary 
estate.  By  her  will,  after  reciting 
the  power,  she  declared  that,  in 
pursuance  of  the  power  and  all 
other  powers  enabling  her,  for  the 
purpose  of  disposing  of  her  hus- 
band's and  her  own  estate,  she 
made  her  will  as  follows: — she 
then  directed  her  debts  to  be  paid, 
and  gave  some  legacies ;  and  as 
to  all  the  rest,  &c.  "  of  her  per- 
sonal estate/'  she  bequeathed  the 
same  to  A*  and  B.  upon  trust,  &c. 
Held,  that  the  widow  (who  died  in 
1832)  had  thereby  appointed  the 
residuary  estate  of  her  husband. 
Davies  v.  Fisher.  201 

2.  The  testator  gave  his  widow  a 

power 
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power  of  appointment,  amongst 
his  children  over  a  fund,  which, 
in  default  of  appointment,  was 
given  between  them,  but  the  shares 
of  daughters  to  be  for  their  se- 
parate use  for  life,  with  remainder 
to  their  children.  The  widow,  by 
a  will  not  executed  with  the  for- 
malities required  by  the  power, 
gave  the  fund  to  the  children 
equally.  The  Court  supplied  the 
formalities.    Lucena  v.  Lucena. 

Page  249 
S.  Bequest,  after  the  death  of  A.f 
of  2500/.,  as  A.  should  appoint, 
with  a  gift  over  "  of  the  same  "  in 
default,  and  to  be  paid  with  in- 
terest from  A.**  death.  A.  ap- 
pointed a  part  to  2?.,  and  1650/. 
to  other  persons,  and  directed  the 
said  sums  to  be  paid  at  the  decease 
of  B.t  except  the  one  left  to  him- 
self, which  was  to  be  payable  at 
A.'b  decease.  Held,  that  the  in- 
terest on  the  1630/.  accruing  be- 
tween the  death  of  A.  and  B. 
neither  passed  to  the  appointees 
of  that  sum,  nor  to  B.  by  impli- 
cation, but  went  over,  as  in  de- 
fault of  appointment.  Henderson 
v.  Constable.  297 

See  Perishable  Property. 
Renewal. 

PRACTICE. 
1.  Where,  in  an  administration  suit, 
it  is  referred  to  the  Master  to  take 
an  account  of  the  debts,  &c,  and 
claims  are  made  against  the  estate 
of  such  a  nature  that  the  Master 


cannot  conveniently  dispose  of 
them,  application  niust  be  made 
to  the  Court,  which  will  either 
give  special  directions  to  the 
Master  to  proceed,  or  direct  a 
suit,  action,  or  such  other  pro- 
ceeding as  the  exigency  of  the 
case  may  require.  Lockhart  v. 
Hardy*  Page  305 

2.  A  party  ordered  to  take  a  step 
within  a  fixed  time,  or  that  the  bill 
should  be  dismissed,  if  desirous 
of  an  extension  of  the  time,  must 
give  notice  of  motion,  so  as  to 
enable  him  to  bring  it  on  before 
the  expiration  of  the  time  fixed. 
Lord  Huntingtovaer  v.  Sherborn. 

380 

See  Acquiescence,  2. 
Affidavit. 
Amendment. 
Answer. 
Co-defendants. 
Commission,  1,  2. 
Computation  of  Time. 
Contempt,  1,  2. 
Costs. 

Demurrer,  2,  3,  4,  5. 
Discovery,  2. 

Enlarging  Public  ation,  1,2. 
Evidence,  3. 
Exceptions,  1,  2.  5. 
Fieri  facias. 
Form!  Pauperis. 
Injunction. 
Inquiry,  1,  2. 
Irregularity,  1,  2. 
Leave    to    enter    Appear- 
ance. 
Master's  Report,  1,  2. 

Xx  3  See 
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See  Mortgagor  and  Mortgagee, 
2. 
New  Trial. 
Next  Friend. 
Notice  op  Motion. 

Numbering    Interrogato- 
ries, 1,  2. 

Order  Nisi,  1,  2. 

Payment  out  of  Court,  1, 
2,3. 

Production  of  Documents. 

Proving  Will. 

Reference  of  two  Suits. 

Right  to  be  heard. 

Scandal  and  Impertinence, 
1,2. 

Second  Attachment. 

Security  for  Costs. 

Service  of  Copy  Bill,  1,  2. 

Severance  of  Defences,  1, 2. 

Solicitor,  1,  2. 

Staying  Proceedings. 

Stop  Order,  1,2. 

subposna. 

Substituted  Service,  1,  2. 

Supplemental  Answer. 

Supplemental  Bill,  2. 

Taxation. 

Traversing  Order- 
Trustee,  1,  2. 

Waiver  of  Contempt. 

PRECATORY  WORDS. 

A.  devised  to  B>  in  tail,  and  for  want 
of  issue  of  her  body  "  he  empow- 
ered and  authorized  "  her  to  settle 
and  dispose  of  the  estate  to  such 
persons  as  she  thought  fit  by  her 
will,  "  confiding"  in  her  not  to 
alienate  or  transfer  the  estate 
from  his  "  nearest  family."  J3.  ap- 


pointed to  her  husband  for  life, 
with  remainders  over.  Held  that 
B.  had  a  power  of  appointing  to 
the  "  nearest  family  "  only,  that 
nearest  family  must  be  construed 
"  heir,"  and  that  consequently  the 
appointment  to  the  husband  was 
void.   Griffiths  v.  Evan.  Page  241 

PRINCIPAL  AND  AGENT. 
See  Multifariousness. 

PRINCIPAL  AND  SURETY. 

A  creditor  sued  his  principal  debtor, 
and  recovered  a  judgment  against 
him  and  the  bail  in  the  action* 
The  surety  thereupon  "  paid  and 
satisfied"  to  the  creditor  the 
amount  of  the  judgments,  &c,  and 
took  an  assignment  thereof.  Held, 
that  the  judgment  was  discharged, 
and  that  the  surety  could  not  re- 
cover on  the  judgment  against  the 
bail.    Armitage  v.  Baldwin.    278 

PRIORITY. 
See  Dower. 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  An  objection  to  the  production  of 
documents  must  be  properly  raised 
by  the  Defendant's  answer,  where 
the  bill  seeks  their  production. 
Hunter  v.  Capron.  93 

2.  Pending  exceptions  to  an  answer 
for  insufficiency,  the  Plaintiff  may 
move  for  the  production  of  docu- 
ments admitted   by  that  answer 

to 
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to  be  in  Defendant's  possession. 
Hunter  v.  Caprotu  Page  93 

3k  Memoranda,  the  production  of 
which  the  Plaintiff  was  entitled  to, 
were  entered  in  the  same  book 
with  other  matters,  to  a  discovery 
*  of  which  the  Plaintiff  was  not  en- 
titled, and  they  could  not  be  se- 
parated or  sealed  up.  Held,  that 
the  Defendant  must  suffer  the  in- 
convenience of  his  own  act,  and 
produce  the  whole.  Caren  v. 
White.  172 

4.  On  a  motion  for  the  production 
of  documents,  the  Defendant  was 
permitted  to  shew,  by  affidavit, 
that  they  could  not  be  left  in  the 
office  without  great  inconvenience; 
but  as  the  ground  for  this  indul- 
gence was  not  stated  by  the  an- 
swer, he  was  ordered  to  pay  the 
costs.      Gardner  v.  Dangerfield. 

389 

PROVING  WILL. 

Practice  in  a  suit  to  establish  a  will 
where  one  of  the  witnesses  is 
abroad.    Hare  v.  Hare.  629 


RAILWAY. 

A  railway  act  provided,  that  it 
should  not  be  lawful  for  the  rail- 
way company  to  make  or  establish 
any  public  station,  yards,  wharfs, 
waiting,  loading,  or  unloading 
places,  warehouses  or  other  build- 
ings and  conveniences  for  the  de- 
positing, receiving,  loading  or 
keeping  any  passengers  or  cattle, 
or  any  goods,  articles,  matters,  or 


things,  upon  the  estate  of  R.  G. 
without  his  consent.  Held  on  de- 
murrer that  the  word  "  public " 
did  not  necessarily  override  the 
whole  sentence,  and  that  if  it  did, 
then  that,  from  the  subsequent 
clauses,  every  convenience  con- 
nected with  the  railway  must  be 
considered  as  for  the  public  use. 
Gordon  v.  The  Cheltenham  Rail- 
way Company.  Page  229 

REAL  AND  PERSONAL  RE- 
PRESENTATIVES. 
See  Conversion. 

Heir  and  Next  of  Kin. 
Revocation. 

REAL  ESTATE  AND  PER- 
SONAL ESTATE. 

See  Conversion,  1. 

Heir  and  Next  of  Kin. 
Revocation. 

RECEIVER. 
See  Mortgagor   and    Mortga- 
gee, 2. 

REFERENCE  FOR  IMPER- 
TINENCE. 
See  Contempt,  1. 

REFERENCE  OF  TWO  SUITS. 

Two  suits  were  instituted  for  similar 
objects,  one  was  attached  to  the 
Lord  Chancellor,  and  the  other  to 
the  Master  of  the  Rolls'  court.  A 
reference  was  made  at  the  Rolls 
to  inquire  which  was  most  for  the 
benefit  of  the  infants.  Starten  v. 
Bartholomew.  372 

X  x  4  RE- 
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RELEASE. 
See  Principal  and  Surety. 

REMOTENESS. 

1 .  Bequest  of  a  residue  to  A,  (who 
had  no  children)  for  life,  and  at 
his  death  5000/.  to  be  deposited 
in  the  hands  of  trustees  for  the 
use  of  A.'s  eldest  son,  at  his  at- 
taining the  age  of  thirty  years ; 
the  rest  to  be  equally  shared,  A.'b 
eldest  son  taking  an  equal  share 
in  addition  to  the  5000/.,  and  the 
general  division  to  take  place  as 
each  respectively  attains  twenty- 
four.  Held,  not  too  remote. 
Greet  v.  Greet.  Page  123 

2.  A  testator,  after  giving  his  real 
estate  to  the  eldest  son  of  A.  for 
life,  with  remainder  to  the  other 
children  of  A.  in  tail,  with  remain- 
der over,  gave  his  personalty  in 
trust  to  pay  the  dividends  to 
the  children  and  grandchildren 
of  A.  who  should  not,  "from 
time  to  time,"  be  entitled  to  the 
rents  of  the  freeholds.  By  a 
codicil,  he  declared  that  the 
children  of  2?.,  C,  and  JD.,  living 
at  the  death  of  the  tenant  for  life, 
should  "  take  their  shares"  of 
the  personal  property  with  the  re- 
presentatives of  A.  Held,  that 
the  gift  was  to  the  children  and 
grandchildren  living  at  the  death 
of  the  tenant  for  life,  and  was  not 
too  remote.     Harvey  v.  Harvey. 

134 

3.  A  gift  is  too  remote,  unless,  ac- 
cording to  the  intention  of  the 


testator,  some  person  must  neces- 
sarily be  in  existence,  with  legal 
power  to  dispose  of  the  property, 
within  the  period  limited  by  the 
rules  of  law.  Curtis  v.  Lukin. 
Page  147 

4.  A  gift  must  not  only  vest  within 
the  time  limited  by  the  rule  against 
perpetuities,  but  the  interests  of 
the  respective  parties  in  the  pro- 
perty must  be  capable  of  ascer- 
tainment within  that  period,  other- 
wise the  gift  will  be  void.      Ibid, 

5.  A  testator  bequeathed  leaseholds 
in  Church  Street,  having  sixty 
years  unexpired,  and  as  to  which 
there  was  no  obligation  on  the  part 
of  the  lessor  to  renew,  to  A.  for 
life,  with  remainder  to  the  chil- 
dren she  should  leave,  and  in  de- 
fault to  B.  He  bequeathed  to 
trustees  other  leaseholds,  upon 
trust  to  accumulate  the  rents, 
until  the  leases  of  the  Church 
Street  property  "should  become 
nearly  expired,"  and  then  to  ap- 
ply such  part  thereof  as  should 
be  necessary  in  the  renewal  of  the 
Church  Street  property,  "  for  the 
benefit  of  the  respective  persons 
to  whom  he  had  before,  by  his 
will,  given  the  same ;"  and  the  re- 
sidue, after  answering  the  pur- 
pose aforesaid,  he  gave  to  his 
residuary  legatees.  The  testator 
died  before  the  Thellusson  Act 
came  into  operation.  Held,  that 
the  trust  for  accumulation  and  re- 
newal was  void  for  remoteness  and 
uncertainty.  Ibid, 

6.  A  gift  of  personalty  to  trustees 
for  A.  for  life,  and  after  his  death 
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in  trust  for  the  children  of  A,  "  as 
they  severally  attained  twenty-five 
years,"  the  income  to  be  applied 
during  their  respective  minorities 
by  their  guardian  for  their  main- 
tenance, &c,  with  a  gift  over  in 
case  no  child  of  A.  should  live  to 
attain  twenty-five.  Held  to  be 
vested,  and  not  too  remote.  Da- 
vid v.  Fisher.  Page  201 

RENEWAL. 

A  testator  gave  his  widow  "  the  full 
and  entire  enjoyment"  of  his  real 
and  personal  estates,  which,  after 
her  death,  he  gave  to  other  per- 
sons; and  he  empowered  her  to 
retain  a  portion  of  a  sum'  of  150/.  a 
year  given  to  other  parties,  for  re- 
newing the  leaseholds.  Held,  she 
was  entitled  to  enjoy  the  leasehold 
in  specie,  that  it  was  not  impera- 
tive on  her  to  renew,  but  that  she 
had  acted  wrong  in  surrendering 
a  lease,  of  which  she  was  the  only 
cestui  que  vie,  as  she  thereby  de- 
prived herself  of  the  option  of 
renewing  for  the  benefit  of  the 
parties  in  remainder.  Harvey  v. 
Harvey*  134 

RESIDUARY   LEGATEE   AND 
NEXT  OF  KIN. 

The  ultimate  limitation  of  a  fund  in 
a  marriage  settlement,  after  the 
death  of  a  husband  and  wife,  was 
to  the  husband,  if  he  survived  his 
wife,  but  if  the  wife  survived, 
then,  after  her  death,  to  such  per- 
son as  the  husband  should  ap- 
point, and  in  default,  '<  to  his  exe- 


cutors, administrators,  or  assigns." 
The  wife  survived,  and  the  hus- 
band made  no  appointment.  Held, 
that  his  residuary  legatees,  and 
not  his  next  of  kin,  were  entitled. 
Howell  v.  Gayler.  Page  157 

REVERSIONARY  INTEREST. 

1.  On  the  marriage  of  a  female  in- 
fant, her  reversionary  interest  in 
choses  in  action  was  settled  under 
the  Court  for  her  separate  use  for 
life,  with  remainder  to  her  chil- 
dren. She  afterwards  contracted 
two  subsequent  marriages,  but  no 
further  settlement  was  executed 
on  those  occasions.  Part  of  the 
reversionary  interests  fell  into  pos- 
session during  the  first  coverture, 
and  part  during  the  second,  and 
were  transferred  to  the  trustees. 
Held,  first,  that  although  the 
deed  made  during  infancy  was  not 
binding  in  respect  of  the  rever- 
sionary interests,  as  against  the 
wife  surviving,  still  she  might, 
while  discovert,  adopt  it  if  for  her 
benefit.  Secondly,  that  the  wife 
having  survived,  and  not  having 
called  for  a  transfer  of  the  fund, 
must  be  deemed  to  have  acqui- 
esced in  and  adopted  it,  as  it  was 
for  her  interest  to  do  so.  Thirdly, 
that  she  must  be  deemed  to  have 
married  her  second  husband  on 
the  faith  that  her  property  was 
protected  by  the  settlement,  and 
that  he  was  bound  by  it.  Fourthly, 
that  the  third  husband,  who  had 
notice  of  the  settlement  previous 
to  his  marriage,  and  had  for  some 

years 


666 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


years  after  acquiesced  in  it,  was 
bound  thereby,  and  had  no  in- 
terest in  the  settled  property. 
Ashton  v.  M'DougaU.      Page  56 

2.  A  bill  was  filed  for  the  adminis- 
tration of  the  testator's  estate,  by 
a  party  entitled  to  a  contingent 
reversionary  interest,  and  a  de- 
cree for  an  account  was  obtained. 
Before  the  report  the  Plaintiff's 
interest  wholly  failed.  Held,  that 
the  Plaintiff  was  not  entitled  to 
his  costs  of  suit  either  as  against 
the  Defendants  or  the  fund,  and  a 
petition  for  the  purpose  was  dis- 
missed with  costs.    Hay  v.  Bawen. 

610 

3.  A  sole  Plaintiff,  whose  interest 
failed  pending  a  reference  to  take 
the  accounts,  was  restrained  from 
proceeding    further  in  the  suit. 

Ibid. 

REVIVQR  AND  SUPPLEMENT. 

See  Demurrer,  1. 6* 
Pleading,  3. 

REVOCATION. 
A  testatrix  devised  a  real  estate,  and 
afterwards  sold  it.  The  purchase 
was  not  completed  until  after  her 
death.  Held,  that  the  purchase 
money  belonged  to  the  personal 
representatives,  and  not  to  the 
devisees  of  the  testatrix,  notwith- 
standing her  lien  on  the  estate  for 
the  purchase  money,  and  notwith- 
standing the  1  Vict.  c.26.  *.2S., 
which  directs  "  That  no  convey- 
ance or  other  act  made  or  done 
subsequently  to  the  execution  of 


a  will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised, 
except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will 
with  respect  to  such  estate  or 
interest  in  such  real  or  personal 
estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the 
time  of  his  death."  Farrar  v. 
The  Earl  of  Winterton.     Page  1 

RIGHT  TO  BE  HEARD. 

A.  and  B.  were  found  to  be  next  of 
kin  by  the  Master,  who  rejected 
C/s  claim.  C.  excepted  to  the  re- 
port, and  upon  an  issue  directed 
by  the  Court,  he  was  found  to  be 
sole  next  of  kin.  A.  alone  moved 
for  a  new  trial.  Held,  that  2?. 
might  be  heard  in  support  of  the 
motion.    Johnston  v.  Todd.    394 


SALE  UNDER  COURT. 
See  Order  Nisi,  2. 

SCANDAL  AND  IMPERTI- 
NENCE. 

1.  A  stranger  to  a  cause  cannot,  as 
of  course,  except  to  and  refer  a 
pleading  alleged  to  be  scandalous 
as  to  him,  and  impertinent  as  be- 
tween the  parties,  but  he  may  be 
authorised  so  to  do  upon  making 
a  special  application  to  the  Court. 
Williams  v.  Douglas.  82 

2.  Reference  for  scandal  and  imper- 
tinence, on  the  joint  petition  of 

Plaintiff 
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Plaintiff  and  of  bis  solicitor,  the 
pleading  being  scandalous  as  to 
the  latter.  Bishop  v.  Willis. 

Page  83.  n. 
3.  Solicitor  having  inserted  scanda- 
lous matter  in  an  answer,  and  put 
counsel's  name  thereto  without 
authority,  committed  and  ordered 
to  pay  costs.  Ibid. 


SECOND  ATTACHMENT. 

A  Defendant  was  taken  under  an 
attachment  for  not  answering,  and 
not  having  been  brought  to  the 
bar  within  the  proper  time,  was 
discharged.  The  Court  directed, 
that  unless  he  answered  within  a 
fortnight  a  new  attachment  should 
issue  against  him.  Robey  v.  White- 
mood.  399 


SECURITY  FOR  COSTS. 

Leave  was  given  to  the  Plaintiff  in 
equity  to  bring  an  action  at  law. 
After  the  action  had  been  com- 
menced the  Plaintiff  died  ;  his  heir 
revived  the  suit,  and  obtained 
leave,  on  a  motion  which  was  un- 
opposed, to  continue  the  action. 
The  Defendant  applied  to  this 
Court  that  the  new  Plaintiff  might 
give  security  for  the  costs  of  the 
action.  The  Court  considered  that 
it  had  no  jurisdiction  so  to  order, 
♦but  it  suspended  the  prosecution 
of  the  action  until  security  had 
been  given.  Hilton  v.  Lord  Gran- 
ville.  263 


SEPARATE  ESTATE. 

See  Demurrer,  8. 
Separate  Use. 

SEPARATE  USE. 

On  the  marriage  of  a  female  infant, 
her  reversionary  interest  in  choses 
in  action  were  settled  under  the 
Court  for  her  separate  use  for  life, 
with  remainder  to  her  children. 
She    afterwards    contracted   two 
subsequent  marriages,  but  no  fur- 
ther settlement  was  executed  on 
those  occasions.    Part  of  the  re- 
versionary interests  fell  into  pos- 
session during  the  first  coverture, 
and  part  during  the  second,  and 
was  transferred  to  the  trustees. 
Held,  that  she  must  be  deemed  to 
have   married    her    second   hus- 
band on  the  faith  that  her  pro- 
perty was  protected  by  the  settle- 
ment, and  that  he  was  bound  by 
it;   that  the  third  husband,  who 
had  notice  of  the  settlement  pre- 
vious to  his  marriage,  and  had  for 
some  years  after  acquiesced  in  it, 
was  bound  thereby,  and  had  no 
interest  in  the  settled  property ; 
and  that  the  arrears  of  separate 
estate  due  at  the  time  of  the  third 
marriage    also    belonged    to   the 
wife  as  her  separate  estate.     Ash- 
ton  v.  M'Dougall.  Page  56 

SERVICE  OF  COPY  BILL. 

.  Where  husband  and  wife  are  De- 
fendants, and  the  suit  does  not 
relate  to  separate  estate,  service 

of 
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of  a  copy  of  the  bill  on  the  hus- 
band alone,  under  the  23d  General 
Order  of  August  1841,  is  good 
service.  Kent  v.  Jacobs,  Page  48 
2.  To  obtain  an  order  under  the  24th 
General  Order  of  August  1841,  it 
is  necessary  to  produce  an  affi- 
davit that  no  account  &c.  is  sought 
against  the  Defendant.  Davis  v. 
Prout.  102 

SETTING  DOWN  DEMURRER. 
See  Demurrer,  5. 

SETTLED  ACCOUNT. 
See  Account. 

Solicitor  and  Client. 

SEVERANCE  OF  DEFENCES. 

1.  Husband  and  wife,  entitled  in  the 
wife's  right  to  a  share  of  residue, 
were  living  apart,  and  they  de- 
fended separately.  Held,  entitled 
to  only  one  set  of  costs.  Garey  v. 
Whittingham.  268 

2.  A  party  entitled  to  a  share  of  the 
residue  became  bankrupt.  Held, 
that  he  and  his  assignees  were 
entitled  to  one  set  of  costs  be- 
tween them.  Ibid. 

SHEWING  CAUSE. 
See  Injunction,  8. 

SHIP. 
1.  Bill  of  sale  of  a  Whaler,  then  ab- 
sent on  a  fishing  adventure,  to- 
gether with  all  masts  &c,  boats, 
oars,  and  appurtenances.  Held, 
not  to  pass  the  cargo  of  oil  &c. 


acquired  during   the  adventure. 
Langlon  v.  Horton.  Page  9 

2.  Bill  of  sale  of  a  ship,  though  ab- 
solute in  its  terms,  may,  notwith- 
standing the  ship  registry  acts, 
be,  in  equity,  held  a  mortgage,  if 
such  appears  to  have  been  the 
real    intention     of    the    parties. 

Ibid. 

3.  A  mortgagee  out  of  possession  of 
a  Whaler,  is  not  entitled  as  against 
the  mortgagor  or  his  assignee  of 
the  cargo,  to  an  allowance  for  the 
use  of  the  ship.  Ibid. 

SHIP  REGISTRY  ACT. 
See  Ship,  2. 

SIX  CLERK. 

See  Guardian,  1. 
Infant,  1, 2. 

SOLICITOR. 

1.  Liability  of  a  party  acting  as  a 
solicitor  in  a  proceeding  in  which 
funds  are  wrongfully  obtained  out 
of  Court.     Ezart  v.  Lister.      585 

2.  If  a  solicitor,  knowing  that  money 
in  Court  belongs  to  one  person, 
presents  a  petition  and  obtains 
payment  to  another,  he  is  per- 
sonally responsible.  The  prin- 
ciple applies  if  he  has  merely  a 
knowledge  of  circumstances  which, 
if  duly  considered,  would  lead  to 
a  knowledge  of  the  fact.       Ibid. 

See  Commissioner. 

Payment  out  of  Court,  2,  8. 
Scandal  and  Impertinence, 
1,2. 

SOLI- 
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SOLICITOR  AND  CLIENT. 

1.  A  bill  of  costs,  settled  and  paid 
after  examination,  discussion,  and 
an  abatement  made  by  the  soli- 
citor, referred  for  taxation  under 
the  circumstances,  but  on  the 
terms  of  the  client  admitting  the 
cash  payments  contained  in  the 
settled  account.  Nokes  v.  Warton. 

Page  448 

2.  A  solicitor  delivered  his  bill  of 
costs.  His  client  had  time  to  ex- 
amine it,  and  obtained  professional 
advice  and  assistance  respecting 
it.  Objections  were  made  to  the 
items,  and  after  discussion  the 
client  obtained  a  considerable  de- 
duction. He  settled  the  account, 
admitted  the  balance,  obtained 
the  vouchers,  and  afterwards  paid 
the  amount  admitted  to  be  due. 
The  relation  of  solicitor  and  client 
continued  after  the  payment.  The 
Court  directed  a  taxation  of  the 
bill,  notwithstanding  this  settle- 
ment, thinking  that  the  client  was, 

*  "  to  an  alarming  extent,"  in  the 
power  of  the  solicitor :  —  that  the 
bill,  which  contained  general  items 
to  a  very  considerable  amount 
under  the  terms,  "  numerous  at- 
tendances"  and  "  innumerable  at- 
tendances," was  not  sufficiently 
explanatory:  —  that  the  solicitor 
did  not  do  all,  which  under  the 
circumstances  he  ought  to  have 
done,  to  facilitate  to  the  client 
the  exercise  of  his  right  to  a  full 
statement  of  the  particulars  of  the 
charge  and  to  the  proper  investi- 


gation of  each  particular  item: 
and  "  that  the  parties  were  on 
terms  so  unequal  as  to  make  it 
difficult  to  make  any  bargain 
which  could  be  binding  upon  the 
client  in  the  absence  of  other  as- 
sistance."    Nokes  v.  Warton. 

Page  448 
S.  Where  accounts  and  bills  of  costs 
of  a  solicitor  are  delivered  a 
sufficient  time  before  the  settle- 
ment to  allow  the  client  to  exa- 
mine them,  and  obtain  advice  and 
assistance  respecting  them,  and  the 
opportunity  is  taken  advantage  of, 
and  the  bills  being  examined,  ob- 
jections are  taken,  upon  discus- 
sion of  which  an  allowance  is 
made,  a  settlement  come  to,  and 
the  balance  paid,  primd  Jacie, 
a  taxation  is  precluded;  but  if, 
uuder  the  above  circumstances, 
the  client  is  in  the  power  or  at 
the  mercy  of  the  solicitor,  if  the 
bills  delivered  be  not  sufficiently 
explanatory,  if  the  client,  though 
having  time  to  examine  the  bills 
has  not  been  able  to  obtain,  or 
has  not  been  allowed  to  employ 
the  most  effective  means  of  exa- 
mination, if  it  appears  that  the 
solicitor  in  whose  power  the  client 
is  is  driving  a  bargain  with  him 
on  unequal  terms,  and  that  the 
relation  of  solicitor  and  client  and 
the  power  of  the  solicitor  con- 
tinues, then  all  the  circumstances 
above  referred  to  as  tending  to 
establish  the  settlement  may  be 
unavailing.  Ibid. 

See  Paymbnt. 
Taxation. 

SPECIFIC 
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SPECIFIC  LEGACY. 

Bequest  of  a  specific  sum  in  the 
funds,  to  be  paid  within  twelve 
months.  The  sum  was  not  trans- 
ferred within  the  twelve  months, 
and  the  executors  received  the 
dividends  accruing  during  that 
period.  Held,  that  they  belonged 
to  the  legatee.  Bristoto  v.  Bris- 
toto. Page  289 
See  Costs,  5. 

SPECIFIC  PERFORMANCE. 

The  owner  of  an  estate  took  the 
benefit  of  the  Insolvent  Act,  and 
afterwards  became  bankrupt.  The 
assignees  in  bankruptcy,  without 
communicating  with  the  assignees 
of  the  insolvency,  in  whom  the 
estate  was  vested,  sold  it.  Pend- 
ing a  suit  instituted  by  the  vendors 
for  a  specific  performance,  the 
assignees  of  insolvency  affirmed 
the  sale.  A  specific  performance 
was  decreed.  Sidebotham  v.  Bar- 
rington.  261 

See  Costs,  2. 

STATUTE. 

1.  The  S9  Eliz.  c.5.  enables  "  all  and 
every  person  and  persons"  to  found 
hospitals,  &c,  and  to  create  them 
bodies  corporate.  Held,  that  a  cor- 
poration may  exercise  the  powers 
given  by  the  act  to  "  person  and 
persons."  Attorney-General*.  The 
Corporation  of  Newcastle.        307 

2.  To  a  bill  by  a  dean  and  chapter  for 
tithes  accrued  within  twenty-one 


years,  and  stating  a  decree  in 
1813,  establishing  the  right,  but 
not  alleging  that  tithes  had  been 
accounted  for  under  it,  and  stating 
that  the  Plaintiffs  had,  in  1831, 
granted  a  lease  of  the  tithes  of  the 
rectory  which  existed  till  1837, 
but  not  alleging  that  the  lease  was 
granted  with  a  view  to  the  tithes 
in  question,  or  that  the  lessee 
paid  any  thing  on  account  of 
them,  a  plea  of  the  statute  of 
3  &  4  W.  4.  c.  27.,  averring  that 
the  right  of  suit  did  not  first  ac- 
crue within  twenty  years,  and  that 
the  Plaintiffs  had  not  been  in  pos- 
session within  twenty  years,  was 
allowed.  The  Dean  and  Chapter 
of  Ely  v.  Bliss.  Page  574 

3.  A  suit  was  instituted  for  the  tithes 
of  a  particular  district  in  a  parish. 
The  whole  tithes  of  that  parish 
had  been  demised  by  general 
words,  but  it  was  not  suggested 
that  the  lease  had  been  granted 
with  a  view  to  the  tithes  claimed 
by  the  bill,  or  that  the  lessee  had 
paid  or  received  any  thing  on  ac- 
count of  them.  Held,  that  the 
outstanding  lease  did  not  prevent 
the  operation  of  the  Statute  of 
Limitations  running  as  regarded 
the  particular  tithes  claimed. 

Ibid. 

4.  An  ejectment  bill  filed  in  1842, 
stated  that  the  Plaintiff's  alleged 
right  to  the  land  accrued  in  1812, 
that  a  bill  had  been  filed  in  1824 
to  recover  the  property,  and  that 
an  ejectment  had  been  brought  in 
1832,  which  was  stayed  until  the 
Plaintiff  had  paid  the  costs  of  a 

former 
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former  ejectment ;  but  it  did  not 
state  the  result  of  the  suit  or  ac- 
tion. Held,  that  it  must  be  in. 
ferred  that  they  had  failed,  and 
that  they  did  not  prevent  the 
operation  of  the  Statute  of  Limit- 
ations.  Bampton  v.  Birchall. 

Page  67 
6*  A  creditor  recovered  a  judgment 
in  this  country,  and  obtained  a 
charge  on  his  debtor's  lands,  &c. 
under  the  1  &  2  Vict.  c.  110.  s.  IS. 
He  afterwards  arrested  the  debtor 
in  Jersey  upon  mesne  process  for 
the  same  debt.  Held,  that  the 
charge  on  the  lands  here  was  not 
thereby  forfeited  under  the  six- 
teenth section.  Houlditch  v.  Col- 
lins. '  497 
See  Contempt,  2. 

Creditors'  Suit,  2. 

Enlarging  Publication,  1. 

Judgment. 

Lunatic,  2. 

Revocation. 

Stop  Order,  2. 

Taxation. 

Tithes,  2, 3. 

Trustee,  1,  2,  3. 

STAYING  PROCEEDINGS. 

After  answer,  and  after  liberty  to 
amend  had  been  refused,  a  suit 
abated  by  the  death  of  the  Plain- 
tiff. The  executors  filed  an  ori- 
ginal bill  of  a  similar  nature.  The 
Court  stayed  the  proceedings  in 
the  second  suit,  until  the  costs  in 
the  first  had  been  paid.  Altree  v. 
Hordern.  623 


STEWARD  OF  MANOR. 
See  Taxation,  3. 

STOCK. 
See  Money  in  the  Bank. 

STOP  ORDER. 

1.  Upon  an  application  for  a  stop  or- 
der, the  assignor's  right  to  the 
fund  in  Court  must  be  shewn 
either  by  the  proceedings  or  by 
affidavit.      Quarman  v.  Williams. 

Page  133 

2.  A  judgment  having  been  obtained 
against  a  party  to  whom  a  sum 
standing  to  the  credit  of  the  cause 
had  been  ordered  to  be  paid,  the 
Court,  on  the  application  of  the 
judgment  creditor,  stayed  the  de- 
livery to  the  debtor  of  the  Ac- 
countant-General's cheques.  Ro- 
binson v.  Wood.  388 

SUBPCENA. 
A  subpoena  to  appear  and  service 
thereof  set  aside  and  discharged 
with  costs  on  the  ground  of  an  irre- 
gularity in  the  teste.  Lord  Hunt- 
ingtower  v.  Sherborn.  162 

SUBPCENA  TO  HEAR  JUDG- 
MENT. 
See  Enlarging  Publication,  2. 

SUBSTITUTED  LEGACY. 

1.  A  testatrix  appointed  a  legacy  out 
of  a  particular  fund.  By  a  codicil 
she  revoked  it,  and  gave  a  legacy 

of 
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of  half  the  amount  only,  but  with* 
out  referring  to  the  particular 
fund.  Held,  that  the  latter  was  a 
mere  substitution  for  the  former ; 
and  the  particular  fund  failing, 
that  the  legatee  was  not  entitled 
to  be  paid  out  of  the  general  as- 
sets.    Bristow  v.  Brutow. 

Page  289 
2.  A  testator,  by  his  will,  gave  two 
thirds  of  his  residue  to  his  eldest 
son,  with  a  gift  over  in  case  he 
died  under  twenty-five  and  un- 
married ;  and  he  gave  the  remain- 
ing one  third  to  his  second  son,  in 
similar  terms.  By  a  codicil,  he 
revoked  so  much  of  his  will  as  re- 
lated to  the  distribution  of  his  re- 
sidue, and  gave  to  his  second  sou 
20,000/.  sterling,  in  lieu  of  his  one 
third  of  the  residue,  and  he  ap- 
pointed his  eldest  son  residuary 
legatee.  Held,  that  the  gift  of  the 
20,000/.  was  absolute,  and  not  sub- 
ject to  the  same  limitations  as  the 
one  third  of  the  residue.  Alex- 
ander  v.  Alexander.  518 

SUBSTITUTED  SERVICE. 

1.  Substituted  service  of  a  subpoena 
to  appear  ordered  in  the  case  of  an 
infant.     Lane  v.  Hardtoicke.    222 

2.  Substituted  service  of  a  subpoena 
ordered  on  the  solicitor  of  a  De- 
fendant residing  out  of  the  juris- 
diction.    Cooper  v.  Wood.       391 

SUBSTITUTING  NEXT 
FRIEND. 

See  Next  Friend. 


SUPPLEMENTAL  ANSWER. 

Upon  an  application  to  file  a  sup- 
plemental answer,  the  Defendant 
should  state  on  his  notice  of  mo- 
tion the  facts  intended  to  be  in- 
troduced therein.  Smith  v.  Hart- 
ley.  Page  432 

SUPPLEMENTAL  BILL. 

1.  A  suit  was  instituted  to  have  a 
bill  of  exchange  delivered  up,  on 
the  ground  of  fraud,  and  to  re- 
strain an  action  at  law  commenced 
thereon.  Pending  the  suit,  the 
Plaintiff  in  the  action  recovered, 
and  obtained  payment.  Held,  on 
demurrer,  that  the  Plaintiff  in 
equity  might  file  a  supplemental 
bill,  stating  these  facts,  and  pray- 
ing a  repayment  and  indemnity. 
Pinkus  v.  Peters.  253 

2.  A  decree  was  made  in  1830 
against  executors,  charging  them 
personally;  in  1838  they  obtained 
leave  to  rehear  the  cause.  The 
Plaintiff  in  1842  presented  a  peti- 
tion for  leave  to  file  a  supple- 
mental bill,  putting  in  issue  new 
facts  to  support  the  personal  de- 
cree against  the  executors.  The 
Court  refused  the  application  with 
costs,  on  the  ground  that  the  facts 
appeared  to  be  either  without 
proof  or  to  be  immaterial,  or  else 
to  have  been  so  long  known  to 
the  Plaintiff  as  to  preclude  him 
making  them  the  foundation  of  the 
extraordinary  relief  prayed.  Ac- 
land  v.  Braddick.  486 

SUR- 
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SURVIVORSHIP. 
A  testatrix  gave  unto  A.  and  B.  a 
sum  in  the  long  annuities,  to  be 
equally  divided  during  their  lives, 
after  which  she  gave  the  said  sum 
to  C.  Held,  that  the  survivor  of 
A.  and  B.  took  for  life.  M'Der- 
mott  v.  Wallace.  Page  142 


TAXATION. 

1.  By  the  decree  the  costs  of  all 
parties  were  ordered  to  be  taxed 
as  between  solicitor  and  client. 
Upon  a  rehearing  the  decree  was 
affirmed,  and  the  deposit  was  or- 
dered  to  be  returned,  but  nothing 
was  said  as  to  costs.  By  a  subse- 
quent order  the  costs  of  all  parties 
were  ordered  to  be  taxed,  as  be- 
tween solicitor  and  client,  from 
the  last  taxation.  Held,  that  this 
did  not  include  the  costs  of  the 
rehearing.     Agabeg  v.  HartxoeU. 

271 

2.  The  costs  of  rehearings  are  not 
carried  by  the  words  "  costs  of 
suit  as  between  solicitor  and 
client,"  but  require  to  be  specially 
mentioned  in  the  order  for  tax- 
ation. Semble.  The  same  rule  ap- 
plies to  the  costs  of  appeals  and 
exceptions.  Ibid. 

3.  The  fees  of  the  steward  of  a  manor, 
who  is  a  solicitor  but  acts  in  the 
character  of  steward  only*  are  not 
taxable  under  the  6  &  7  Vict.  c.7S. 
Allen  v.  Aldridge.  401 

4.  This  statute  does  not  authorise 
the  taxation  of  every  pecuniary 
demand  or  bill  of  a  solicitor,  for 

VOL.V, 


every  species  of  employment  in 
which  he  may  happen  to  be  en- 
gaged.    Allen  v.  Aldridge. 

Page  401 

5.  A  bill  may  be  taxed  though  no 
part  of  the  business  was  transacted 
in  any  court  of  law  or  equity,  but 
such  business  must  be  connected 
with  the  profession  of  an  attorney 
or  solicitor: — business  in  which  the 
attorney  or  solicitor  was  employed 
because  he  was  an  attorney  or  so- 
licitor, or  in  which  he  would  not 
have  been  employed  if  he  had  not 
been  an  attorney  or  solicitor,  or  if 
the  relation  of  attorney  or  solicitor 
and  client  had  not  subsisted  be- 
tween him  and  his  employer.  Ibid. 

6.  After  payment  of  a  bill,  an  order 
for  taxation  is  not  to  be  obtained 
as  of  course,  even  by  a  party  liable 
to  pay  the  same.  In  re  Becke  and 
Flower.  406 

7.  Under  the  6  &  7  Vict.  c.  73., 
any  party  entitled  to  the  order 
may  obtain  it,  as  of  course  and 
without  special  directions,  within 
one  month  after  delivery,  and 
with  such  special  directions  as  the 
Court  may  order  to  be  imposed, 
after  the  expiration  of  one  month 
from  the  delivery,  but  not  after 
verdict,  writ  of  inquiry,  or  pay- 
ment. In  those  cases  a  special 
order  made  upon  special  circum- 
stances, to  be  proved  to  the  satis- 
faction of  the  Court,  is  required. 

Ibid. 

8.  A  mere  volunteer,  under  no  pre- 
vious liability,  does  not  by  paying 
a  solicitor's  bill  acquire  a  right  to 
tax  it.  Ibid. 

Yy  9.  The 
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9.  The  bill  of  costs  of  a  mortgagee's 
solicitor  for  business  done  in  re- 
lation to  the  mortgage9  and  the 
sale  of  the  mortgaged  estate,  is 
taxable  at  the  instance  of  the 
mortgagor,  under  the  6  &  7  Vict, 
c.  73.9  though  no  part  of  the  busi- 
ness may  have  been  transacted  in 
any  court  of  law  or  equity.  In 
re  Lees.  Page  410 

10.  The  6  &  7  Vict.  c.  73.,  as  regards 
taxation,  is  retrospective  with  re- 
spect to  bills  previously  taxable, 
and  also  as  to  bills  thereby  made 
taxable,  provided  the  latter  re- 
mained unpaid  at  the  passing  of 
the  act  Ibid. 

11.  Payment  before  the  act  came 
into  operation  of  a  previously  tax- 
able bill,  would  not  preclude  tax- 
ation under  the  act,  upon  a  proper 
application    made    in  due  time. 

Ibid. 

12.  Payment  before  the  act  came 
into  operation  of  a  bill  not  pre- 
viously taxable,  precludes  tax- 
ation. Ibid. 

13.  A  petition  being  presented  for 
the  taxation  of  a  solicitor's  bill, 
Held,  that  the  application  was  to 
be  considered  as  made  at  the 
latest  at  the  time  of  answering  the 
petition,  and  not  at  the  time  of 
service  of  the  petition,  or  the  day 
appointed  for  hearing.  In  cases 
of  accidental  delay  in  the  office, 
the  period  may  be  carried  further 
back.     Sayer  v.  Wagstaff.       415 

14.  Where  a  debtor  delivers  to  his 
creditor  his  promissory  note  for 
the  amount  of  the  debt,  the  debt 
may  be  considered    as   actually 


paid,  if  the  creditor,  at  the  time 
of  receiving  the  note,  has  agreed 
to  take  it  in  payment  of  the  debt, 
and  to  take  upon  himself  the  risk 
of  the  note  being  paid ;  or  if,  from 
the  conduct  of  the  creditor,  or 
the  special  circumstances  of  the 
case,  such  an  agreement  is  legally 
to  be  implied.  But  in  the  absence 
of  any  special  circumstances,  the 
transaction  does  not  amount  to  a 
discharge  of  the  original  debt,  but 
a  mere  extended  credit  Sayer  v. 
Wagstaff.  Page  415 

15.  A  solicitor  delivered  his  bill  of 
costs  on  the  14th  of  October  1842, 
for  which  the  client,  on  the  3d  of 
November  1842,  gave  his  promis- 
sory note,  which  was  paid  on  the 
17th  of  November  1842.  On  the 
15th  of  November  1843  the  client 
presented  a  petition  for  the  tax- 
ation of  the  bill,  which  was  an- 
swered on  the  16th,  and  was 
served  on  the  21st.  The  day  ap- 
pointed for  hearing  was  the  24th. 
Held,  first,  that  the  bill  must  be 
considered  as  paid  on  the  17th 
of  'November  1842;  and,  secondly, 
that  the  application  for  taxation 
must  be  considered  as  made  at 
the  latest  on  the  16th  of  November 
1843,  and  consequently  that  the 
application  for  taxation  had  been 
made  within  twelve  months,  ac- 
cording to  the  forty-first  section 
of  the  6  &  7  Vict.  c.  73.  Ibid. 

16.  Application  by  cestui  que  trust 
for  the  taxation  of  a  bill  qf  costs 
paid  by  his  trustees  more  than 
twelve  calendar  months,  refused. 
In  re  Dotones.  425 

17.  Where 
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17.  Where  a  cestui  que  trust  applies 
for  taxation,  then,  if  there  has 
been  no  payment,  the  rules  un- 
der which  taxation  is  to  be  di- 
rected are  such  as  are  pointed 
out  by  the  thirty-seventh  section 
of  the  6  &  7  Vict,  c.73.,  and  if 
there  has  been  payment  by  the 
forty-first  section.    In  re  Dotones. 

Page  425 

18.  Whenever  the  6  &  7  Vict.  c.  73. 
applies,  the  Court  cannot  in  any 
case  whatever,  send  a  bill  for  tax- 
ation as  against  the  solicitor,  if  it 
has  been  paid  more  than  twelve 
months,  but  the  Court  may,  after 
that  period,  direct  a  taxation  as 
between  a  trustee  and  his  cestui 
que  trust9  to  justify  the'  payments 
of  the  former.  Ibid. 

19.  The  words  "  any  such  bill/'  in 
the  forty-first  section,  do  not  mean 
the  bill  mentioned  in  the  section 
immediately  preceding,  viz.  any 
bill  "  previously  taxed  and  set- 
tled;" nor  are  they  limited  to  such 
bills  as  under  the  provisions  of  the 
act  are  sought  to  be  taxed  by  a 
party  directly  chargeable.     Ibid. 

20.  Where  a  solicitor's  bill  has  been 
paid  by  a  trustee,  the  cestui  que 
trust  cannot,  after  the  expiration 
of  twelve  months  from  payment, 
obtain  a  taxation,  as  against  the 
solicitor,  although  he  had  no  no- 
tice of  the  payment  until  after 
the  twelve  months  had  expired. 
Semble.  Ibid. 

See  Costs,  S. 
Payment. 
Solicitor  and  Client. 


TENANT  FOR  LIFE. 

1.  A  testator  directed  his  residuary 
personal  estate  to  be  invested  in 
land  from  time  to  time  and  at  all 
convenient  opportunities,  and  in 
the  mean  time  to  be  accumulated. 
Held,  that  the  tenant  for  life  of 
the  land  was  entitled  to  the  inte- 
rest of  the  uninvested  personalty, 
as  from  a  year  from  the  testator's 
death.     Tucker  v.  BosvseU. 

Page  607 

2.  In  the  same  case,  the  testator 
gave  400/.  a  year  to  his  wife  if  she 
recovered  her  mental  faculties, 
otherwise  200/.  a  year,  and  to  be 
paid  out  of  his  government  stock; 
and  he  directed,  as  soon  as  con- 
veniently might  be  after  her  death, 
the  investment  of  the  6tock  out 
of  which  the  annuity  was  payable, 
in  land  to  be  conveyed  in  strict 
settlement.  The  wife  did  not  re- 
cover. Held,  that  the  extra  200/. 
a  year  became  part  of  the  residue 
to  be  invested,  and  did  not  belong 
to  the  tenant  for  life.  Ibid. 

3.  Part  of  a  residuary  estate,  settled 
on  one  for  life,  with  remainder  to 
her  issue,  consisted  of  life  annuities 
and  policies  on  the  lives  for  secur- 
ing the  principal  money.  The 
Court  seeing  it  for  the  benefit  of 
all  parties,  refrained  from  order- 
ing a  sale,  but  directed  the  po- 
licies to  be  kept  up,  so  as  to  secure 
the  principal,  and  that  the  surplus 
annuities  should  be  paid  to  the 
tenant  for  life.  Glengatt  v.  Bar" 
nard.  245 

See  Life  Estate. 

Yy  2  TITHE 
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TITHE  COMMUTATION  ACT. 

A  confirmed  award  under  the  Tithe 
Commutation  Act  is  final  as  be- 
tween the  tithe  owners  and  tithe 
payers,  but  does  not  exclude  from 
further  investigation  a  case  be- 
tween the  tithe  owners  themselves, 
in  which  there  was,  before  the 
award,  a  just  title  to  tithes,  which 
by  accident  and  mistake  was  not 
brought  forward  till  after  the 
award  was  made. 

Thus,  by  an  award,  made  with 
the  concurrence  of  A.,  the  patron, 
the  whole  rent  charge  was  made 
payable  to  B.  the  rector,  A.  being 
at  the  time  entitled  to  one  half  of 
the  corn  tithes,  but  ignorant  of  his 
rights.  Held  that  A.  might  have 
relief  in  this  Court  as  against  B. 
Clarke  v.  Yonge.  Page  528 

TITHES. 

1.  A.  &  B.  were  entitled  to  tithes 
in  equal  moieties.  2?.,  under  mis- 
take, received  the  whole,  a  bill  by 
A.  against  B.  for  his  moiety  was 
dismissed  with  costs.  Clarke  v. 
Yonge.  528 

2.  A  confirmed  award  under  the 
Tithe  Commutation  Act  is  final 
as  between  the  tithe  owners  and 
tithe  payers,  but  does  not  exclude 
from  further  investigation  a  case 
between  the  tithe  owners  them- 
selves, in  which  there  was,  before 
the  award,  a  just  title  to  tithes, 
which  by  accident  and  mistake 
was  not  brought  forward  till  after 
the  award  was  made. 


Thus,  by  an  award,  made  with 
the  concurrence  of  A*  the  patron, 
the  whole  rent  charge  was  made 
payable  to  B.  the  rector.  A.  being 
at  the  time  entitled  to  one  half  of 
the  corn  tithes,  but  ignorant  of  his 
rights.  Held  that  A.  might  have 
relief  in  this  Court  as  against  B. 
Clarke  ▼.  Yonge.  Page  528 

S.  The  right  to  tithes,  as  against  an 
ecclesiastical  corporation  aggre- 
gate, is  barred  under  the  S  & 
4  W.  4.  c.  27.  by  non-payment  for 
twenty  years.  The  Dean  and 
Chapter  of  Ely  v.  Bliu.  574 

See  Statute,  2,  S. 

TITLE  DEEDS. 

F.  &  W.,  as  solicitors  for  the  te- 
nant for  life,  held  the  title  deeds, 
which  afterwards  passed  into  the 
possession  of  W.  &  C.  their  suc- 
cessors. The  tenant  for  life  died, 
and  the  estate  then  stood  limited 
first  to  F.  &  W.  for  500  years,  to 
secure  a  sum  of  2000/.  with  re- 
mainder to  trustees  for  600  years, 
to  secure  a  jointure  and  portions 
with  remainder  to  A.  B.  in  tail. 
A.  B.  being  an  infant,  a  suit  was 
instituted  on  his  behalf,  in  which 
the  2000/.  was  raised  on  the  se- 
curity of  the  term.  Upon  that 
occasion  F.  &  W.  covenated  with 
the  mortgagees  to  produce  the 
title  deeds  from  time  to  time,  and 
not  to  part  with  them ;  but  they 
were  relievable  from  the  covenant 
on  certain  terms.  A  receiver 
was  appointed  in  the  suit,  and  the 
Court  directed  the  costs  of  the 
solicitors 
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solicitors  of  the  suit  to  remain 
charges  upon  the  estate  at  interest. 
W.  &  C.  were  solicitors  in  the  suit 
for  A.  B.  A.  £.,  upon  coming  of 
age,  presented  a  petition  for  the  de- 
livery of  the  title  deeds.  Held,  that 
(independently  of  the  covenant) 
W.  &  C.  held  the  deeds  for  A. 
B.t  and  not  for  the  termors,  but 
the  covenant  having  been  entered 
into  for  the  benefit  of  the  infant, 
F.  &  W.  were  not  bound  to  part 
with  the  deeds,  until  released 
from  their  covenant.  Held  also, 
that  W.  was  not  entitled  to  hold 
the  deeds  for  the  trustees  of  the 
term  of  600  years,  or  for  any  costs 
other  than  those  of  seeing  himself 
properly  released  from  the  cove- 
nant, and  that  he  had  no  right  to 
require  them  to  be  delivered  to 
the  receiver  in  the  cause.  Ho* 
tham  v.  SomerviUe.         Page  360 


TRAVERSING  ORDER. 

An  application  by  the  Plaintiff  to 
take  a  traversing  order  off  the  file, 
cannot  be  made  ex  parte,  Sim- 
mom  v.  Wood.  390 


TRUST. 

A  testatrix  gave  her  personal  estate 
to  B.  for  the  benefit  of  f?.'s  daugh- 
ters. B.  invested  the  produce, 
together  with  1000/.  of  his  own 
monies,  in  the  funds  in  his  own 
name,  and  afterwards  treated  and 
admitted  the  aggregate  fund  as 
held  in  trust  for  his  daughters. 


On  the  death  of  B.  the  fund  was 
found  mixed  with  like  funds  of 
his  own.  Held,  that  under  the 
circumstances  there  was  sufficient 
to  constitute  a  trust  of  the  1000/. 
in  favour  of  the  daughters. 
Thorpe  v.  Owen.  Page  224 

See  Charity,  7- 

TRUSTEE. 

1.  Trustees  appointed  by  the  Court  in 
the  place  of  others  whose  appoint- 
ments had  failed  by  their  deaths 
in  the  lifetime  of  the  testator, 
authorised  to  appoint  future  trus- 
tees in  the  manner  and  under  the 
circumstances  mentioned  in  the 
will.     White  v.  White.  221 

2.  An  estate  was  devised  to  A.,  sub- 
ject to  a  charge  of  5000/.  payable 
to  the  executors.  In  a  suit  to 
which  A.  was  a  party  the  estate 
was  sold,  and  all  proper  parties 
were  ordered  to  join  in  the  con- 
veyance. A.y  refusing  t6  execute 
the  deed,  was  declared  a  trustee 
for  the  purchaser,  under  the 
1  W.  4.  c.  60.,  and  another  person 
was  directed  to  convey  in  his 
stead.     Robinson  v.  Wood.       246 

3.  The  petition  for  the  above  pur- 
pose was  presented  by  a  Defend- 
ant in  his  character  of  purchaser, 
the  Court  refused  to  give  costs. 

Ibid. 

4.  Where  a  cestui  que  trust  applies 
for  taxation,  then  if  there  has  been 
no  payment  the  rules  under  which 
taxation  is  to  be  directed  are  such 
as  are  pointed  out  by  the  thirty- 
seventh 
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seventh  section  of  the  6  &  7  Vict* 
c.  73.,  and  if  there  has  been  pay- 
ment, by  the  forty-first  section. 
In  re  Dowries.  Page  425 

See  Administration  Suit,  1, 2. 
Breach  of  Trust,  I. 
Title  Deeds. 


UNCERTAINTY. 

A  testator  (passing  over  his  heir  at 
law,  the  son  of  his  deceased  eldest 
brother)  gave  1000/.  to  the  tes- 
tator's father  for  life,  and  after 
his  death  to  be  continued  to  the 
testator's  younger  brother,  and 
proceeded  thus :  — "  and  after  his 
death  to  be  continued  to  my  next 
nearest  heir,  and  so  on.  This  pro- 
perty is  not  meant  to  be  disposed 
of  by  any  of  the  family."  Held, 
that  the  ultimate  limitation  was 
void  for  uncertainty.  Thomason 
v.  Moses.  77 

See  Accumulation. 


VENDOR  AND  PURCHASER. 

The  owner  of  an  estate  took  the 
benefit  of  the  Insolvent  Act,  and 
afterwards  became  bankrupt.  The 
assignees  in  bankruptcy,  without 
communicating  with  the  assignees 
of  the  insolvency,  in  whom  the 
estate  was  vested,  sold  it.  Pend- 
ing a  suit  instituted  by  the  vendors 
for  a  specific  performance,  the  as- 
signees of  insolvency  affirmed  the 
sale.    A  specific  performance  was 


decreed.    Sidebotham  v.  Barring- 
ton.  Page  261 

Set  Assent. 
Costs,  2. 

Heir  and  Next  of  Kin. 
Order  Nisi,  2. 
Parties,  1. 

VESTED  INTEREST. 

Bequest  of  the  interest  of  the  residue 
to  the  widow  for  the  maintenance 
of  the  testator's  children ;  and  after 
her  decease,  the  property  "  to  be 
shared  equally  amongst  all  his  chil- 
dren, if  they  should  have  attained 
twenty-one,  and  if  any  had  not 
attained  that  age,  then  that  his 
executors  should  act  as  trustees 
until  the  eldest  attained  that  age, 
and  then  pay  him  his  share,  and 
each  one  as  he  or  she  attained 
that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime 
of  the  widow,  held  not  to  have  a 
vested  interest.  Butcher  v.  Leach. 

392 
See  Will,  11. 

VESTING. 
See  Remoteness,  6. 

VOLUNTARY  CONVEYANCE. 

A  corporation  voluntarily  founded  a 
hospital  under  the  39  Elix.  c  5., 
and  procured  real  estates  to  be 
conveyed  to  it,  which,  howeven 
were  subsequently  managed  by  the 
founders.  The  founders  afterwards 
sold  the  hospital  property,  and 
conveyed 
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conveyed  it  for  valuable  consider- 
ation to  the  purchasers,  giving 
them  an  indemnity ;  and  they  ap- 
plied the  purchase-money,  toge- 
ther with  other  monies  of  their 
own,  in  the  purchase  of  the  W. 
estate.  The  founders  accounted 
1  to  the  hospital  yearly  for  more 
than  the  rental  of  the  estate  sold. 
Held,  that  the  hospital  was  en- 
titled to  such  a  proportion  of  the 
W.  estate,  as  the  purchase-money 
of  the  charity  estate  contributed 
towards  the  purchase  of  the  W. 
estate.  The  Attorney-General  v. 
The  Corporation  of  Newcastle. 

Page  307 

VOLUNTARY  GIFT. 

A  testatrix  gave  her  personal  estate 
to  B.  for  the  benefit  of  B.'s  daugh- 
ters. B.  invested  the  produce,  to- 
gether with  1000/.  of  his  own  mo- 
nies, in  the  funds  in  his  own  name, 
and  afterwards  'treated  and  ad- 
mitted the  aggregate  fund  as  held 
in  trust  for  his  daughters.  On  the 
death  of  B.s  the  fund  was  found 
mixed  with  like  funds  of  his  own. 
Held,  that  under  the  circum- 
stances, there  was  sufficient  to 
constitute  a  trust  of  the  1000/.  in 
favour  of  the  daughters.  Thorpe 
v.  Owen.  224 


VOUCHERS. 
See  Decree,  3. 


WAIVER  OF  CONTEMPT. 

Defendant  in  contempt  for  want  of 
answer  filed  it,  and  the  Plaintiff 
replied  thereto.  Held,  that  he  had 
waived  his  remedy  for  the  costs 
of  the  contempt.  Haynes  v.  Ball. 
Page  140 

WILL. 

1.  A  limited  fund  was  given  to  A.B. 
until  some  child  of  his  should  at- 
tain twenty-one,  and  1000/.  con. 
sols  was  to  be  paid  thereout  to 
each  of  his  children  as  they  at- 
tained twenty-one.  The  fund  was 
insufficient  to  provide  for  all  the 
children.  A  child  attained  twenty- 
one;  Held  that  he  was,  notwith- 
standing the  deficiency,  entitled 
to  1000/.  consols. 

A.  B.  had  issue  at  the  death  of 
the  testatrix.  Held,  also,  that 
the  children  born  after  her  death 
were  also  entitled.  Evans  v.  Har- 
ris. 45 

2.  A  testator  gave  his  residuary  es- 
tate to  his  wife  for  life,  and  then 
to  be  divided  into  three  shares, 
and  he  gave  one  third  between  the 
children  of  his  brother  T.  B.9  liv- 
ing at  the  death  of  his  wife,  one 
third  to  his  niece  F.  G.t  and  the 
remaining  one  third  to  his  nephew 
and  niece,  T.  B.  and  S.  B. ;  and 
in  case  such,  any,  or  either  of 
them  should  die,  having  left  a 
child  or  children  surviving  them, 
he  declared  that  the  expectant's 
share  should  go  between  his  or  her 
children.    T.  B.'a  children  all  died 

in 
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seventh  section  of  the  6  &  7  Vict. 
c.  73.,  and  if  there  has  been  pay- 
ment, by  the  forty-first  section. 
In  re  Dowries.  Page  425 

See  Administration  Suit,  1, 2. 
Breach  of  Trust,  I. 
Title  Deeds. 


UNCERTAINTY. 

A  testator  (passing  over  his  heir  at 
law,  the  son  of  his  deceased  eldest 
brother)  gave  1000/.  to  the  tes- 
tator's father  for  life,  and  after 
his  death  to  be  continued  to  the 
testator's  younger  brother,  and 
proceeded  thus :  —  *'  and  after  his 
death  to  be  continued  to  my  next 
nearest  heir,  and  so  on.  This  pro- 
perty is  not  meant  to  be  disposed 
of  by  any  of  the  family."  Held, 
that  the  ultimate  limitation  was 
void  for  uncertainty.  Thomason 
v.  Moses.  77 

See  Accumulation. 


VENDOR  AND  PURCHASER. 

The  owner  of  an  estate  took  the 
benefit  of  the  Insolvent  Act,  and 
afterwards  became  bankrupt  The 
assignees  in  bankruptcy,  without 
communicating  with  the  assignees 
of  the  insolvency,  in  whom  the 
estate  was  vested,  sold  it.  Pend- 
ing a  suit  instituted  by  the  vendors 
for  a  specific  performance,  the  as- 
signees of  insolvency  affirmed  the 
sale.    A  specific  performance  was 


decreed.     Sidebotham  v.  Barring- 
ton.  Page  261 

See  Assent. 
Costs,  2. 

Heir  and  Next  of  Ki*. 
Order  Nisi,  2. 
Parties,  1. 

VESTED  INTEREST. 

Bequest  of  the  interest  of  the  residue 
to  the  widow  for  the  maintenance 
of  the  testator's  children ;  and  after 
her  decease,  the  property  "  to  be 
shared  equally  amongst  all  his  chil- 
dren, if  they  should  have  attained 
twenty-one,  and  if  any  had  not 
attained  that  age,  then  that  hie 
executors  should  act  as  trustees 
until  the  eldest  attained  that  age, 
and  then  pay  him  his  share,  and 
each  one  as  he  or  she  attained 
that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime 
of  the  widow,  held  not  to  have  a 
vested  interest.  Butcher  v.  Leach. 

392 

See  Will,  11. 

VESTING. 
See  Remoteness,  6. 

VOLUNTARY  CONVEYANCE. 

A  corporation  voluntarily  founded  a 
hospital  under  the  39 -B**-*5-, 
and  procured  real  estates  to  be 
conveyed  to  it,  which,  however* 
were  subsequently  managed  by  the 
founders.  The  founders  afterwards 

sold  the  hospital  propertyt  •»<• 
conveyed 
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conveyed  it  for  valuable  consider- 
ation to  the  purchasers,  giving 
them  an  indemnity ;  and  they  ap- 
plied the  purchase-money,  toge- 
ther with  other  monies  of  their 
own,  in  the  purchase  of  the  W. 
estate.  The  founders  accounted 
to  the  hospital  yearly  for  more 
than  the  rental  of  the  estate  sold. 
Held,  that  the  hospital  was  en- 
titled to  such  a  proportion  of  the 
W.  estate,  as  the  purchase-money 
of  the  charity  estate  contributed 
towards  the  purchase  of  the  W. 
estate.  The  Attorney-General  v. 
The  Corporation  of  Newcastle. 

Page  507 

VOLUNTARY  GIFT. 

A  testatrix  gave  her  personal  estate 
to  B.  for  the  benefit  of  B.'b  daugh- 
ters. B.  invested  the  produce,  to- 
gether with  1000/.  of  his  own  mo- 
nies, in  the  funds  in  his  own  name, 
and  afterwards  treated  and  ad- 
mitted the  aggregate  fond  as  held 
in  trust  for  his  daughters.  On  the 
death  of  B~>  the  fund  was  found 
mixed  with  like  fund*  of  hi*  own. 
Held,  that  under  the  circum- 
stances, there  was  sufficient  to 
constitute  a  trust  or  the  1000/.  in 
favour  of  the  daughters.  Thorpe 
V.Ome*.  rM 

VOUCH  Eft*. 
See  D*c*k*>  & 


WAIVER  OF  CONTEMPT. 

Defendant  in  contempt  for  want  of 
answer  filed  it,  and  the  Plaintiff 
replied  thereto.  Held,  that  he  had 
waived  his  remedy  for  the  costs 
of  the  contempt.  Haynes  v.  Ball. 
Page  140 

WILL. 

1.  A  limited  fund  was  given  to  A.B. 
until  some  child  of  his  should  at- 
tain twenty-one,  and  1000&  con- 
sols was  to  be  paid  thereout  to 
each  of  his  children  as  they  at- 
tained twenty-one.  The  fund  was 
insufficient  to  provide  for  all  the 
children.  A  child  attained  twenty- 
one;  Held  that  he  was,  notwith- 
standing the  deficiency,  entitled 
to  1000/.  consols. 

A.  B.  had  issue  at  the  death  of 
the  testatrix.  Held,  also,  that 
the  children  born  after  her  death 
were  also  entitled.  Evans  v.  Har~ 
ris.  45 

2.  A  testator  gave  his  residuary  es- 
tate to  his  wife  for  life,  and  then 
Ut  be  divided  into  thri-o  >hurr*, 
and  lit*  gave  one  third  between  the 
children  of  liii  brother  /;  JJ^  |;r* 
ing  at  the  death  of  hit  wife,  one 
third  to  hi*  niece  F$  G*  Mint  lite 
remaining  one  third  to  ha  otfJr** 
and  niece,  T.  13.  ami  A  Jfcj  mi 
in  case  audi,  any,  or  oiac  J 
them  should  die,  Wis**  tf  * 
child  or  cbitoVt* 
he  declared  thti  tkt 


/ 
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of  half  the  amount  only,  but  with- 
out referring  to  the  particular 
fund.  Held,  that  the  latter  was  a 
mere  substitution  for  the  former ; 
and  the  particular  fund  failing, 
that  the  legatee  was  not  entitled 
to  be  paid  out  of  the  general  as- 
sets.   Brisioto  v.  Brutovt. 

Page  289 
2.  A  testator,  by  his  will,  gave  two 
thirds  of  his  residue  to  his  eldest 
son,  with  a  gift  over  in  case  he 
died  under  twenty-five  and  un- 
married ;  and  he  gave  the  remain- 
ing one  third  to  his  second  son,  in 
similar  terms.  By  a  codicil,  he 
revoked  so  much  of  his  will  as  re- 
lated to  the  distribution  of  his  re- 
sidue, and  gave  to  his  second  sou 
20,000/.  sterling,  in  lieu  of  his  one 
third  of  the  residue,  and  he  ap- 
pointed his  eldest  son  residuary 
legatee.  Held,  that  the  gift  of  the 
20,000/.  was  absolute,  and  not  sub- 
ject to  the  same  limitations  as  the 
one  third  of  the  residue.  Alex- 
ander v.  Alexander.  518 


SUBSTITUTED  SERVICE. 

1.  Substituted  service  of  a  subpoena 
to  appear  ordered  in  the  case  of  an 
infant.     Lane  v.  Hardxvicke.    222 

2.  Substituted  service  of  a  subpoena 
ordered  on  the  solicitor  of  a  De- 
fendant residing  out  of  the  juris- 
diction.    Cooper  v.  Wood.       391 


SUBSTITUTING  NEXT 
FRIEND. 

See  Next  Friend. 


SUPPLEMENTAL  ANSWER. 

Upon  an  application  to  file  a  sup- 
plemental answer,  the  Defendant 
should  state  on  his  notice  of  mo- 
tion the  facts  intended  to  be  in- 
troduced therein.  Smith  v.  Hart- 
ley.  Page  432 

SUPPLEMENTAL  BILL 

1.  A  suit  was  instituted  to  have  i 
bill  of  exchange  delivered  up,  oo 
the  ground  of  fraud,  and  to  re- 
strain an  action  at  law  commenced 
thereon.  Pending  the  suit,  the 
Plaintiff  in  the  action  recovered, 
and  obtained  payment.  Held,  on 
demurrer,  that  the  Plaintiff  in 
equity  might  file  a  supplemental 
bill,  stating  these  facts,  and  pray- 
ing a  repayment  and  indemoitj. 
Pinkus  v.  Peters.  253 

2.  A  decree  was  made  in  1830 
against  executors,  charging  them 
personally;  in  1838  they  obtained 
leave  to  rehear  the  cause.  The 
Plaintiff  in  184*2  presented  a  peti- 
tion for  leave  to  file  a  supple- 
mental bill,  putting  in  issue  ne» 
facts  to  support  the  personal  de- 
cree against  the  executors.  The 
Court  refused  the  application  with 
costs,  on  the  ground  that  the  facts 
appeared  to  be  either  without 
proof  or  to  be  immaterial,  or  else 
to  have  been  so  long  known  to 
the  Plaintiff  as  to  preclude  him 
making  them  the  foundation  of  the 
extraordinary  relief  prayed.  Ac- 
land  v.  Braddick.  4tf 

SUR- 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


67S 


ort 

he  «*f . 
■theap?-^ 

*«* 

«  to  P*- 

r  relief 


SURVIVORSHIP. 
A  testatrix  gave  unto  j*.  and  £.  a 
sum  in  the  long  annuities,  to  be 
equally  divided  during  their  lives, 
after  which  she  gave  the  said  sum 
to  C.  Held,  that  the  survivor  of 
A.  and  B.  took  for  life.  M*Der- 
mott  v.  Wallace.  Page  142 


1 


TAXATION. 
By  the  decree  the  costs  of  all 
parties  were  ordered  to  be  taxed 
as  between  solicitor  and  client. 
Upon  a  rehearing  the  decree  was 
affirmed,  and  the  deposit  was  or- 
dered to  be  returned,  but  nothing 
was  said  as  to  costs.  By  a  subse- 
quent order  the  costs  of  all  parties 
were  ordered  to  be  taxed,  as  be- 
tween solicitor  and  client,  from 
the  last  taxation.  Held,  that  this 
did  not  include  the  costs  of  the 
rehearing.     Agabeg  v.  Harttoell. 

271 

2.  The  costs  of  rehearings  are  not 
carried  by  the  words  "  costs  of 
suit  as  between  solicitor  and 
client,"  but  require  to  be  specially 
mentioned  in  the  order  for  tax- 
ation. Semble.  The  same  rule  ap- 
plies to  the  costs  of  appeals  and 
exceptions.  Ibid. 

S.  The  fees  of  the  steward  of  amanor, 
who  is  a  solicitor  but  acts  in  the 
character  of  steward  only*  are  not 
taxable  under  the  6  &  7  Vict.  c.73. 
Allen  v.  Aldridge.  401 

4.  This  statute  does  not  authorise 
the  taxation  of  every  pecuniary 
demand  or  bill  of  a  solicitor,  for 
Vot.Vt 


every  species  of  employment  in 
which  he  may  happen  to  be  en- 
gaged.    Allen  v.  Aldridge. 

Page  401 

5.  A  bill  may  be  taxed  though  no 
part  of  the  business  was  transacted 
in  any  court  of  law  or  equity,  but 
such  business  must  be  connected 
with  the  profession  of  an  attorney 
or  solicitor: — business  in  which  the 
attorney  or  solicitor  was  employed 
because  he  was  an  attorney  or  so- 
licitor, or  in  which  he  would  not 
have  been  employed  if  he  had  not 
been  an  attorney  or  solicitor,  or  if 
the  relation  of  attorney  or  solicitor 
and  client  had  not  subsisted  be- 
tween him  and  his  employer.  Ibid. 

6.  After  payment  of  a  bill,  an  order 
for  taxation  is  not  to  be  obtained 
as  of  course,  even  by  a  party  liable 
to  pay  the  same.  In  re  Becke  and 
Flower.  406 

7.  Under  the  6  &  7  Vict.  c.  73., 
any  party  entitled  to  the  order 
may  obtain  it,  as  of  course  and 
without  special  directions,  within 
one  month  after  delivery,  and 
with  such  special  directions  as  the 
Court  may  order  to  be  imposed, 
after  the  expiration  of  one  month 
from  the  delivery,  but  not  after 
verdict,  writ  of  inquiry,  or  pay- 
ment. In  those  cases  a  special 
order  made  upon  special  circum- 
stances, to  be  proved  to  the  satis- 
faction of  the  Court,  is  required. 

Ibid. 

8.  A  mere  volunteer,  under  no  pre- 
vious liability,  does  not  by  paying 
a  solicitor's  bill  acquire  a  right  to 
tax  it.  Ibid. 

Yy  9.  The 
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9.  The  bill  of  costs  of  a  mortgagee's 
solicitor  for  business  done  in  re- 
lation to  the  mortgage,  and  the 
sale  of  the  mortgaged  estate,  is 
taxable  at  the  instance  of  the 
mortgagor,  under  the  6  &  7  Vict. 
c.  73.,  though  no  part  of  the  busi- 
ness may  have  been  transacted  in 
any  court  of  law  or  equity.  In 
re  Lees.  Page  410 

10.  The  6  &  7  Vict.  c.  73.,  as  regards 
taxation,  is  retrospective  with  re- 
spect to  bills  previously  taxable, 
and  also  as  to  bills  thereby  made 
taxable,  provided  the  latter  re- 
mained unpaid  at  the  passing  of 
the  act  Ibid. 

11.  Payment  before  the  act  came 
into  operation  of  a  previously  tax- 
able bill,  would  not  preclude  tax- 
ation under  the  act,  upon  a  proper 
application    made    in  due  time. 

Ibid. 

12.  Payment  before  the  act  came 
into  operation  of  a  bill  not  pre- 
viously taxable,  precludes  tax- 
ation. Ibid. 

13.  A  petition  being  presented  for 
the  taxation  of  a  solicitor's  bill, 
Held,  that  the  application  was  to 
be  considered  as  made  at  the 
latest  at  the  time  of  answering  the 
petition,  and  not  at  the  time  of 
service  of  the  petition,  or  the  day 
appointed  for  hearing.  In  cases 
of  accidental  delay  in  the  office, 
the  period  may  be  carried  further 
back.     Sayer  v.  Wagstaff.       415 

14.  Where  a  debtor  delivers  to  his 
creditor  his  promissory  note  for 
the  amount  of  the  debt,  the  debt 
may  be  considered    as   actually 


paid,  if  the  creditor,  at  the  time 
of  receiving  the  note,  has  agreed 
to  take  it  in  payment  of  the  debt, 
and  to  take  upon  himself  the  risk 
of  the  note  being  paid ;  or  if,  from 
the  conduct  of  the  creditor,  or 
the  special  circumstances  of  the 
case,  such  an  agreement  is  legally 
to  be  implied.  But  in  the  absence 
of  any  special  circumstances,  the 
transaction  does  not  amount  to  a 
discharge  of  the  original  debt,  but 
a  mere  extended  credit.  Sayer  v. 
Wagstaff.  Page  415 

15.  A  solicitor  delivered  his  bill  of 
costs  on  the  14th  of  October  1842, 
for  which  the  client,  on  the  3d  of 
November  1842,  gave  his  promis- 
sory note,  which  was  paid  on  the 
17th  of  November  1842.  On  the 
15th  of  November  1843  the  client 
presented  a  petition  for  the  tax- 
ation of  the  bill,  which  was  an- 
swered on  the  16th,  and  was 
served  on  the  21st.  The  day  ap- 
pointed for  hearing  was  the  24th. 
Held,  first,  tbat  the  bill  must  be 
considered  as  paid  on  the  17th 
of  November  1842;  and,  secondly, 
that  the  application  for  taxation 
must  be  considered  as  made  at 
the  latest  on  the  16th  of  November 
1843,  and  consequently  that  the 
application  for  taxation  had  been 
made  within  twelve  months,  ac- 
cording to  the  forty-first  section 
of  the  6  &  7  Vict.  c.  73.  Ibid. 

16.  Application  by  cestui  que  trust 
for  the  taxation  of  a  bill  of  costs 
paid  by  his  trustees  more  than 
twelve  calendar  months,  refused. 
In  re  Dowries.  425 

17.  Where 
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17.  Where  a  cestui  que  trust  applies 
for  taxation,  then,  if  there  has 
been  no  payment,  the  rules  un- 
der which  taxation  is  to  be  di- 
rected are  such  as  are  pointed 
out  by  the  thirty-seventh  section 
of  the  6  &  7  Vict.  c.73.,  and  if 
there  has  been  payment  by  the 
forty-first  section.   In  re  Downes. 

Page  425 

18.  Whenever  the  6  &  7  Vict.  c.  73. 
applies,  the  Court  cannot  in  any 
case  whatever,  send  a  bill  for  tax- 
ation as  against  the  solicitor,  if  it 
has  been  paid  more  than  twelve 
months,  but  the  Court  may,  after 
that  period,  direct  a  taxation  as 
between  a  trustee  and  his  cestui 
que  trust9  to  justify  the'  payments 
of  the  former.  Ibid. 

19.  The  words  "  any  such  bill,"  in 
the  forty-first  section,  do  not  mean 
the  bill  mentioned  in  the  section 
immediately  preceding,  viz.  any 
bill  "previously  taxed  and  set- 
tled;" nor  are  they  limited  to  such 
bills  as  under  the  provisions  of  the 
act  are  sought  to  be  taxed  by  a 
party  directly  chargeable.     Ibid. 

20.  Where  a  solicitor's  bill  has  been 
paid  by  a  trustee,  the  cestui  que 
trust  cannot,  after  the  expiration 
of  twelve  months  from  payment, 
obtain  a  taxation,  as  against  the 
solicitor,  although  he  had  no  no- 
tice of  the  payment  until  after 
the  twelve  months  had  expired. 
Semble.  Ibid. 

See  Costs,  3. 
Payment. 
Solicitor  and  Client. 


TENANT  FOR  LIFE. 

1.  A  testator  directed  his  residuary 
personal  estate  to  be  invested  in 
land  from  time  to  time  and  at  all 
convenient  opportunities,  and  in 
the  mean  time  to  be  accumulated. 
Held,  that  the  tenant  for  life  of 
the  land  was  entitled  to  the  inte- 
rest of  the  uninvested  personalty, 
as  from  a  year  from  the  testator  a 
death.     Tucker  v.  BostoelL 

Page  607 

2.  In  the  same  case,  the  testator 
gave  400/.  a  year  to  his  wife  if  she 
recovered  her  mental  faculties, 
otherwise  200/.  a  year,  and  to  be 

,  paid  out  of  his  government  stock ; 
and  he  directed,  as  soon  as  con- 
veniently might  be  after  her  death, 
the  investment  of  the  stock  out 
of  which  the  annuity  was  payable, 
in  land  to  be  conveyed  in  strict 
settlement.  The  wife  did  not  re- 
cover. Held,  that  the  extra  200/. 
a  year  became  part  of  the  residue 
to  be  invested,  and  did  not  belong 
to  the  tenant  for  life.  Ibid. 

3.  Part  of  a  residuary  estate,  settled 
on  one  for  life,  with  remainder  to 
her  issue,  consisted  of  life  annuities 
and  policies  on  the  lives  for  secur- 
ing the  principal  money.  The 
Court  seeing  it  for  the  benefit  of 
all  parties,  refrained  from  order- 
ing a  sale,  but  directed  the  po- 
licies to  be  kept  up,  so  as  to  secure 
the  principal,  and  that  the  surplus 
annuities  should  be  paid  to  the 
tenant  for  life.  Glengall  v.  Bar- 
nard. 245 

See  Life  Estate. 

Yy  2  TITHE 
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TITHE  COMMUTATION  ACT. 

A  confirmed  award  under  the  Tithe 
Commutation  Act  is  final  as  be- 
tween the  tithe  owners  and  tithe 
payers,  but  does  not  exclude  from 
further  investigation  a  case  be- 
tween the  tithe  owners  themselves, 
in  which  there  was,  before  the 
award,  a  just  title  to  tithes,  which 
by  accident  and  mistake  was  not 
brought  forward  till  after  the 
award  was  made. 

Thus,  by  an  award,  made  with 
the  concurrence  of  A.9  the  patron, 
the  whole  rent  charge  was  made 
payable  to  B.  the  rector,  A.  being 
at  the  time  entitled  to  one  half  of 
the  corn  tithes,  but  ignorant  of  his 
rights.  Held  that  A.  might  have 
relief  in  this  Court  as  against  B. 
Clarke  v.  Yonge.  Page  528 

TITHES. 

1.  A.  &  B.  were  entitled  to  tithes 
in  equal  moieties.  B.>  under  mis- 
take, received  the  whole,  a  bill  by 
A.  against  B.  for  his  moiety  was 
dismissed  with  costs.  Clarke  v. 
Yonge.  52S 

2.  A  confirmed  award  under  the 
Tithe  Commutation  Act  is  final 
as  between  the  tithe  owners  and 
tithe  payers,  but  does  not  exclude 
from  further  investigation  a  case 
between  the  tithe  owners  them- 
selves, in  which  there  was,  before 
the  award,  a  just  title  to  tithes, 
which  by  accident  and  mistake 
was  not  brought  forward  till  after 
the  award  was  made. 


Thus,  by  an  award,  made  with 
the  concurrence  of  A.9  the  patron, 
the  whole  rent  charge  was  made 
payable  to  B.  the  rector.  A.  being 
at  the  time  entitled  to  one  half  of 
the  corn  tithes,  but  ignorant  of  his 
rights.  Held  that  A.  might  have 
relief  in  this  Court  as  against  B. 
Clarke  v.  Yonge.  Page  523 

3.  The  right  to  tithes,  as  against  an 
ecclesiastical  corporation  aggre- 
gate, is  barred  under  the  3  & 
4  W.  4.  c.  27.  by  non-payment  for 
twenty  years.  The  Dean  and 
Chapter  of  Ely  v.  Bliss.  574 

See  Statute,  2,  3. 

TITLE  DEEDS. 

F.  &  W.f  as  solicitors  for  the  te- 
nant for  life,  held  the  title  deeds, 
which  afterwards  passed  into  the 
possession  of  W.  &  C.  their  suc- 
cessors. The  teuant  for  life  died, 
and  the  estate  then  stood  limited 
first  to  F.  &  W.  for  500  years,  to 
secure  a  sum  of  2000/.  with  re- 
mainder to  trustees  for  600  years, 
to  secure  a  jointure  and  portions 
with  remainder  to  A.  B.  in  tail. 
A.  B.  being  an  infant,  a  suit  was 
instituted  on  his  behalf,  in  which 
the  2000/.  was  raised  on  the  se- 
curity of  the  term.  Upon  that 
occasion  F.  &  W.  covenated  with 
the  mortgagees  to  produce  the 
title  deeds  from  time  to  time,  and 
not  to  part  with  them  ;  but  they 
were  relievable  from  the  covenant 
on  certain  terms.  A  receiver 
was  appointed  in  the  suit,  and  the 
Court  directed  the  costs  of  the 
solicitors 
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solicitors  of  the  suit  to  remain 
charges  upon  the  estate  at  interest. 
W.  &  C.  were  solicitors  in  the  suit 
for  A.  B.  A.  £.,  upon  coming  of 
age,  presented  a  petition  for  the  de- 
livery of  the  title  deeds.  Held,  that 
(independently  of  the  covenant) 
W.  &  C.  held  the  deeds  for  A. 
2?.,  and  not  for  the  termors,  but 
the  covenant  having  been  entered 
into  for  the  benefit  of  the  infant, 
F.  A  W.  were  not  bound  to  part 
with  the  deeds,  until  released 
from  their  covenant.  Held  also, 
that  W.  was  not  entitled  to  hold 
the  deeds  for  the  trustees  of  the 
term  of  600  years,  or  for  any  costs 
other  than  those  of  seeing  himself 
properly  released  from  the  cove- 
nant, and  that  he  had  no  right  to 
require  them  to  be  delivered  to 
the  receiver  in  the  cause.  Ho- 
tham  v.  SomervMe.         Page  360 


TRAVERSING  ORDER. 

An  application  by  the  Plaintiff  to 
take  a  traversing  order  off  the  file, 
cannot  be  made  ex  parte.  Sim- 
mons v.  Wood.  390 


TRUST. 

A  testatrix  gave  her  personal  estate 
to  B.  for  the  benefit  of  £/s  daugh- 
ters. B.  invested  the  produce, 
together  with  1000/.  of  his  own 
monies,  in  the  funds  in  his  own 
name,  and  afterwards  treated  and 
admitted  the  aggregate  fund  as 
held  in  trust  for  his  daughters. 


On  the  death  of  B.  the  fund  was 
found  mixed  with  like  funds  of 
his  own*  Held,  that  under  the 
circumstances  there  was  sufficient 
to  constitute  a  trust  of  the  1000/. 
in  favour  of  the  daughters. 
Thorpe  v.  Owen.  Page  224 

See  Charity,  7- 


TRUSTEE. 

1.  Trustees  appointed  by  the  Court  in 
the  place  of  others  whose  appoint- 
ments had  failed  by  their  deaths 
in  the  lifetime  of  the  testator, 
authorised  to  appoint  future  trus- 
tees in  the  manner  and  under  the 
circumstances  mentioned  in  the 
will.     White  v.  White.  221 

2.  An  estate  was  devised  to  A.,  sub- 
ject to  a  charge  of  5000/.  payable 
to  the  executors.  In  a  suit  to 
which  A.  was  a  party  the  estate 
was  sold,  and  all  proper  parties 
were  ordered  to  join  in  the  con- 
veyance. A.,  refusing  t6  execute 
the  deed,  was  declared  a  trustee 
for  the  purchaser,  under  the 
1  W.  4.  c.  60.,  and  another  person 
was  directed  to  convey  in  his 
stead.     Robinson  v.  Wood.       246 

3.  The  petition  for  the  above  pur- 
pose was  presented  by  a  Defend- 
ant in  his  character  of  purchaser, 
the  Court  refused  to  give  costs. 

Ibid. 

4.  Where  a  cestui  que  trust  applies 
for  taxation,  then  if  there  has  been 
no  payment  the  rules  under  which 
taxation  is  to  be  directed  are  such 
as  are  pointed  out  by  the  thirty- 
seventh 
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seventh  section  of  the  6  &  7  Vict, 
c.  73.,  and  if  there  has  been  pay- 
ment, by  the  forty-first  section. 
In  re  Dowries.  Page  425 

See  Administration  Suit,  1, 2. 
Breach  of  Trust,  1. 
Title  Deeds. 


UNCERTAINTY. 

A  testator  (passing  over  his  heir  at 
law,  the  son  of  his  deceased  eldest 
brother)  gave  1000/.  to  the  tes- 
tator's father  for  life,  and  after 
his  death  to  be  continued  to  the 
testator's  younger  brother,  and 
proceeded  thus :  — "  and  after  his 
death  to  be  continued  to  my  next 
nearest  heir,  and  so  on.  This  pro- 
perty is  not  meant  to  be  disposed 
of  by  any  of  the  family."  Held, 
that  the  ultimate  limitation  was 
void  for  uncertainty.  Thomason 
v.  Moses.  77 

See  Accumulation. 


VENDOR  AND  PURCHASER. 

The  owner  of  an  estate  took  the 
benefit  of  the  Insolvent  Act,  and 
afterwards  became  bankrupt.  The 
assignees  in  bankruptcy,  without 
communicating  with  the  assignees 
of  the  insolvency,  in  whom  the 
estate  was  vested,  sold  it.  Pend- 
ing a  suit  instituted  by  the  vendors 
for  a  specific  performance,  the  as- 
signees of  insolvency  affirmed  the 
sale.    A  specific  performance  was 


decreed.     Sidebotham  v.  Barring- 
ton.  Page  261 

See  Assent. 
Costs,  2. 

Heir  and  Next  of  Kin. 
Order  Nisi,  2. 
Parties,  1. 

VESTED  INTEREST. 

Bequest  of  the  interest  of  the  residue 
to  the  widow  for  the  maintenance 
of  the  testator's  children;  and  after 
her  decease,  the  property  "  to  be 
shared  equally  amongst  all  his  chil- 
dren, if  they  should  have  attained 
twenty-one,  and  if  any  had  not 
attained  that  age,  then  that  his 
executors  should  act  as  trustees 
until  the  eldest  attained  that  age, 
and  then  pay  him  his  share,  and 
each  one  as  he  or  she  attained 
that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime 
of  the  widow,  held  not  to  have  a 
vested  interest.  Butcher  v.  Leach. 

392 
See  Will,  11. 

VESTING. 
See  Remoteness,  6. 

VOLUNTARY  CONVEYANCE. 

A  corporation  voluntarily  founded  a 
hospital  under  the  39  Eliz.  c  5., 
and  procured  real  estates  to  be 
conveyed  to  it,  which,  however* 
were  subsequently  managed  by  the 
founders.  The  founders  afterwards 
sold  the  hospital  property,  and 
conveyed 
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conveyed  it  for  valuable  consider- 
ation to  the  purchasers,  giving 
them  an  indemnity ;  and  they  ap- 
plied the  purchase-money,  toge- 
ther with  other  monies  of  their 
own,  in  the  purchase  of  the  W. 
estate.  The  founders  accounted 
to  the  hospital  yearly  for  more 
than  the  rental  of  the  estate  sold. 
Held,  that  the  hospital  was  en- 
titled to  such  a  proportion  of  the 
W.  estate,  as  the  purchase-money 
of  the  charity  estate  contributed 
towards  the  purchase  of  the  W. 
estate.  The  Attorney-General  v. 
The  Corporation  of  Newcastle. 

Page  307 


VOLUNTARY  GIFT. 

A  testatrix  gave  her  personal  estate 
to  B.  for  the  benefit  of  B.'s  daugh- 
ters. B.  invested  the  produce,  to- 
gether with  1000/.  of  his  own  mo- 
nies, in  the  funds  in  his  own  name, 
and  afterwards  treated  and  ad- 
mitted the  aggregate  fund  as  held 
in  trust  for  his  daughters.  On  the 
death  of  B.$  the  fund  was  found 
mixed  with  like  funds  of  his  own. 
Held,  that  under  the  circum- 
stances, there  was  sufficient  to 
constitute  a  trust  of  the  1000/.  in 
favour  of  the  daughters.  Thorpe 
v.  Owen.  224 


VOUCHERS. 
See  Decree,  3. 


WAIVER  OF  CONTEMPT. 

Defendant  in  contempt  for  want  of 
answer  filed  it,  and  the  Plaintiff 
replied  thereto.  Held,  that  he  had 
waived  his  remedy  for  the  costs 
of  the  contempt.  Haynes  v.  Ball. 
Page  140 

WILL. 

1.  A  limited  fund  was  given  to  A.  B. 
until  some  child  of  his  should  at- 
tain twenty-one,  and  1000&  con. 
sols  was  to  be  paid  thereout  to 
each  of  his  children  as  they  at- 
tained twenty-one.  The  fund  was 
insufficient  to  provide  for  all  the 
children.  A  child  attained  twenty- 
one;  Held  that  he  was,  notwith- 
standing the  deficiency,  entitled 
to  1000/.  consols. 

A.  B.  had  issue  at  the  death  of 
the  testatrix.  Held,  also,  that 
the  children  born  after  her  death 
were  also  entitled.  Evans  v.  Har- 
ris. 45 

2.  A  testator  gave  his  residuary  es- 
tate to  his  wife  for  life,  and  then 
to  be  divided  into  three  shares, 
and  he  gave  one  third  between  the 
children  of  his  brother  T.  B.t  liv- 
ing at  the  death  of  his  wife,  one 
third  to  his  niece  F.  G.,  and  the 
remaining  one  third  to  his  nephew 
and  niece,  T.  B.  and  S.  B. ;  and 
in  case  such,  any,  or  either  of 
them  should  die,  having  left  a 
child  or  children  surviving  them, 
he  declared  that  the  expectant's 
share  should  go  between  his  or  her 
children.    T.  B.'s  children  all  died 

in 
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in  the  lifetime  of  the  widow,  but 
some  left  children.  Held,  that 
the  latter  were  entitled  to  the 
first  mentioned  one  third.  Garcy 
v.  Whittingham.  Page,  268 

S.  Whether,  where  A,,  a  residuary 
legatee  by  artful  and  fraudulent 
misrepresentation  to  the  testator  of 
the  character  of  B.t  induces  the 
testator  to  revoke  a  legacy  given 
to  B.t  the  benefit  of  which  revoca- 
tion results  to  A~>  this  Court  has 
jurisdiction  to  affix  a  trust  on  A, 
in  favour  of  B.,  to  the  extent  of 
the  fruit  of  the  fraud  possessed  by 
A.f  or  whether  the  matter  belongs 
exclusively  to  the  Ecclesiastical 
Court;  and,  secondly,  whether 
such  trust  can  be  declared  after 
a  sentence  of  the  Ecclesiastical 
Court,  in  which  the  question  of 
undue  influence  was  in  issue, 
qitcere.  Held  in  the  affirmative  by 
the  Master  of  the  Rolls,  and  in 
the  negative  by  the  Lord  Chan- 
cellor. The  parties  thereupon  ap- 
pealed to  the  House  of  Lords. 
Allen  v.  M'Pherson.  469 

4.  A  testator  gave  his  personal 
and  landed  estates  to  A.  for  life, 
and  afterwards  to  B.  for  life,  and 
then  to  the  eldest  son  .of  C, 
and  afterwards  to  his  second, 
third,  or  any  later  sons  he  might 
have  by  D.,  and  then  to  the  eldest 
son  and  other  sons  successively  of 
E. ;  but  all  these  to  be  subject  to 
the  out  payments  and  legacies 
following.  The  testator  declared, 
"  that  if  the  legacies  and  condi- 
tions of  his  will  were  not  complied 
with  exactly,  then  he  left  all  the 


advantage*  of  it  to  the  next  per- 
son in  succession,- subject  to  those 
legacies,  and  so  on,  unless  they 
were  discharged."  He  gave  many 
legacies  and  annuities  by  thirteen 
codicils,  which,  if  not  paid,  those 
who  were  to  inherit  his  personal 
estate  were  to  be  subject  to  the 
penalties  in  his  will,  and  his  per- 
sonal estate  was  to  go  to  the  next 
he  had  entailed  it  on.  C.  had 
several  sons.  Held,  that  subject 
to  the  prior  life  estates,  the  eldest 
son  of  C.  took  the  personal  estate 
absolutely.  Byng  v.  Lord  Straf- 
ford. Page  558 

5.  It  is  the  duty  of  the  Court  to 
give  effect  to  the  intention  of  tes- 
tators, as  far  as  the  rules  of  law 
will  permit ;  but  if  a  testator  uses 
words,  which  by  their  plain  im- 
port give  an  absolute  estate,  the 
circumstance  of  his  giving  the 
same  absolute  estate  to  a  succes- 
sion of  legatees,  in  a  manner  in- 
compatible and  inconsistent  with 
the  free  enjoyment  of  the  pro- 
perty plainly  given  to  the  first, 
will  not  authorise  the  Court  to 
alter  the  effect  of  the  words  by 
which  that  property  is  given. 

Ibid. 

6.  The  first  legatee  of  a  quasi  es- 
tate tail  in  personalty  takes  the 
absolute  interest,  notwithstanding 
a  manifest  and  avowed  intention 
to  give  a  succession  of  limited 
interests.  Ibid. 

7.  If  an  absolute  interest  be  given 
upon  an  express  condition,  which 
may  be  lawful  in  itself  but  is  in- 
compatible with  the  free  enjoy- 
ment 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


681 


ment  of  the  property,  the  Court 
does  not  modify  the  absolute  in- 
terest, for  the  purpose  of  giving 
effect  to  the  condition,  but  de- 
clares the  condition  void  for  the 
purpose  of  supporting  the  absolute 
interest.  Byng  v.  Lord  Strafford. 
Page  558 

8.  Where  the  condition  intended  to 
be  annexed  to  a  gift  is  inconsistent 
with  and  repugnant  to  the  gift 
itself,  the  condition  is  held  to  be 
wholly  void.  Ibid. 

9.  If  a  testator  were  to  give  all  his 
estate  to  A.  in  fee,  and  then  to  B. 
in  fee,  and  afterwards  to  C.  in  fee, 
or  to  give  all  his  personal  estate 
to  Af  and  then  to  2?.,  and  after- 
wards to  C,  there  is  no  rule  of 
construction  authorising  the  Court 
to  restrict  the  estate  given  to  A. 
to  a  life  interest  for  the  purpose 
of  giving  effect  to  the  gifts  to  B. 
and  C.  Ibid. 

10.  It  has  been  established,  that  the 
words  of  a  will  must  be  construed 
with  reference  to  the  subject  mat- 
ter, and  that  the  same  words, 
even  in  the  same  sentence,  may 
have  one  effect  in  their  applica- 
tion to  real  estate,  and  another 
effect  in  their  application  to  per- 
sonal estate.  Ibid. 

11.  A  testator  gave  specific  legacies 
to  three  of  his  nieces  (daughters 
of  his  sister)  by  name,  and  the 
residue  to  his  sister  and  her  hus- 
band for  their  lives,  subject  to  an 
annuity  to  A.t  and  after  the  death 
of  the  parents  and  A.  he  directed 
the  residue  to  be  "  divided  equally 
between  the  daughters  of  his  said 

Vol.  V. 


sister"  and  which  he  bequeathed 
"  to  his  said  nieces."  There  was 
a  gift  over,  if  no  daughter  of  his 
sister  should  be  then  living.  The 
sister  had  four  daughters  born  at 
the  date  of  the  will,  and  another 
born  after  the'  testator's  death. 
Some  only  survived  the  tenants 
for  life.  Held,  that  the  residue 
was  divisible /unong  all  the  nieces, 
and  that  they  took  vested  interests, 
subject  to  be  divested  in  an  event 
which  had  not  happened.  Locker 
v.  Bradley.  Page  593 

See  Accumulation. 

Charity. 

Costs,  1.  5. 

Creditors'  Suit,  2. 

Discretion. 

Dowkr. 

Guardian,  2. 

Life  Estate. 

Misdescription. 

Money  in  the  Bank. 

Perishable  Property. 

Precatory  Words. 

Proving  Will. 

Remoteness,  passim. 

Renewal. 

Revocation. 

Specific  Legacy. 

Substituted  Legacy,  1,  2. 

Survivorship. 

Tenant  for  Life,  1, 2, 3. 

Uncertainty. 

Vested  Interest. 


WITNESS. 

1.  The  veracity,  or  even  accuracy ,  of 

an  ignorant  and  illiterate  person, 

is  not  to  be  conclusively  tested 

Zx  by 
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by  comparing  an  affidavit  made  by 
him,  with  hit  vivd  voce  testimony; 
discrepancies  between  them  is  not 
conclusive  against  his  testimony. 
Johnston  v.  Todd.  Page  597 

2.  Observations  on  the  value  of  tes- 
timony given  by  affidavit.    When 


the  witness  is  illiterate  and  igno-° 
rant,  the  language  is  not  his  own, 
but  that  of  the  person  preparing 
the  affidavit ;  being  taken  es  parte, 
it  is  almost  always  incomplete, 
and  often  inaccurate.  Johnston 
v.  Todd.  Page  597 
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